
Summary of informa-
tion to be made public,
in accordance with Ar-
ticle 17

Description of systemType of system

quotes in a size that bal-
ances the needs of mem-
bers and participants to
deal in a commercial
size and the risk to
which the market maker
exposes itself

the price at which the
auction trading system

a system that matches
orders on the basis of a

periodic auction trading
system

would best satisfy itsperiodic auction and a
trading algorithm andtrading algorithm oper-
the volume that wouldated without human in-

tervention potentially be executable
at that price

adequate information as
to the level of orders or

A hybrid system falling
into two or more of the

trading system not cov-
ered by first three rows

quotes and of tradingfirst three rows or a sys-
interest; in particular,tem where the price de-
the five best bid and of-termination process is of
fer price levels and/ora different nature than
two way quotes of eachthat applicable to the
market maker in thetypes of system covered

by [the] first three rows share, if the characteris-
tics of the price discov-
ery mechanism so per-
mit

Recital 14 to the MiFID Regulation2.6.9

A waiver from pre-transparency obligations arising under Articles 29 or
44 of [MiFID] [(see REC 2.6.3 UK)] ... should not enable [MiFID investment
firms] to avoid such obligations in respect of those transactions in liquid
shares which they conclude on a bilateral basis under the rules of a regu-
lated market or an MTF where, if carried out outside the rules of the regu-
lated market or MTF, those transactions would be subject to the require-
ments to publish quotes set out in Article 27 of [MiFID].

Article 18 of the MiFID Regulation

Waivers based on market model and type of order or transaction

2.6.10

Waivers in accordance with Article 29(2) and 44(2) of [MiFID]
[(see REC 2.6.3 UK)] may be granted by the [FSA] for systems

(1)

operated by an MTF or a regulated market, if those systems sat-
isfy one of the following criteria:
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Waivers based on market model and type of order or transaction

they must be based on a trading methodology by
which the price is determined in accordance with

(a)

a reference price generated by another system,
where that reference price is widely published and
is regarded generally by market participants as a
reliable reference price;

they formalise negotiated transactions [(see REC
2.6.11 EU)], each of which meets one of the following
criteria:

(b)

it is made at or within the current volume
weighted spread reflected on the order

(i)

book or the quotes of the market makers
of the regulated market or MTF operating
that system or, where the share is not
traded continuously, within a percentage
of a suitable reference price, being a per-
centage and a reference price set in ad-
vance by the system operator;

it is subject to conditions other than the
current market price of the share [see REC
2.6.12 EU)].

(ii)

For the purposes of point (b), the other conditions specified
in the rules of the regulated market or MTF for a transaction
of this kind must also have been fulfilled.

In the case of systems having functionality other than as de-
scribed in points (a) or (b), the waiver shall not apply to that
other functionality.

Waivers in accordance with Articles 29(2) and 44(2) of [Mi-
FID] [(see REC 2.6.3 UK)], based on the type of orders may be

(2)

granted only in relation to orders held in an order manage-
ment facility maintained by the regulated market or the  MTF
pending their being disclosed to the market.

Article 19 of the MiFID Regulation

References to negotiated transaction

2.6.11

For the purpose of Article 18(1)(b) [(see REC 2.6.10 EU)] a negotiated
transaction shall mean a transaction involving members or participants
of a regulated market or an MTF which is negotiated privately but exe-
cuted within the regulated market or MTF and where that member or
participant in doing so undertakes one of the following tasks:

dealing on own account with another member or participant
who acts for the account of a client;

(a)
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References to negotiated transaction

dealing with another member or participant, where both are
executing orders on own account;

(b)

acting for the account of both the buyer and seller;(c)

acting for the account of the buyer, where another member or
participant acts for the account of the seller;

(d)

trading for own account against a client order.(e)

Article 3 of the MiFID Regulation

Transactions related to an individual share in a portfolio trade and vol-
ume weighted average price transactions

2.6.12

A transaction related to an individual share in a portfolio trade
shall be considered, for the purposes of Article 18(1)(b)(ii) [(see

(1)

REC 2.6.10 EU)], as a transaction subject to conditions other than
the current market price.

A volume weighted average price transaction shall be consid-
ered, for the purposes of Article 18(1)(b)(ii) [(see REC 2.6.10

(2)

EU)], as a transaction subject to conditions other than the cur-
rent market price.

Article 20 of the MiFID Regulation

Waivers in relation to transactions which are large in scale

2.6.13

An order shall be considered to be large in scale compared with normal
market size if it is equal to or larger than the minimum size of order spec-
ified in Table 2 in Annex II [(see REC 2.6.14 EU)]. For the purposes of deter-
mining whether an order is large in scale compared to normal market size,
all shares admitted to trading on a regulated market shall be classified in
accordance with their average daily turnover, which shall be calculated in
accordance with the procedure set out in Article 33.

Table 2 in Annex II to the MiFID Regulation: Orders large in scale
compared with normal market size

2.6.14

ADT ? ?50
000 000

?25 000 000
? ADT <
?50 000 000

?1 000 000
? ADT <
?25 000 000

?500 000 ?
ADT < ?1
000 000

ADT< ?500
000

Class in
terms of av-
erage daily
turnover
(ADT)

?500 000?400 000?250 000?100 000?50 000Minimum
size of or-
der qualify-
ing as large
in scale
compared
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with nor-
mal mar-
ket size

Article 27(1) of the MiFID Regulation

Post-trade transparency obligation

2.6.15

... regulated markets, and ... market operators operating an
MTF shall, with regard to transactions in respect of shares

1.

admitted to trading on regulated markets concluded ... within
their systems, make public the following details:

the details specified in points 2, 3, 6, 16, 17, 18 and
21 of Table 1 of Annex I [(see REC 2.6.16 EU)]

(a)

an indication that the exchange of shares is deter-
mined by factors other than the current market

(b)

valuation of the share, where applicable [(see REC
2.6.17 EU)];

an indication that the trade was a negotiated trade,
where applicable;

(c)

any amendments to previously disclosed informa-
tion, where applicable.

(d)

Those details shall be made public either by reference to
each transaction or in a form aggregating the volume and
price of all transactions in the same share taking place at the
same price at the same time.

Points 2, 3, 6, 16, 17, 18 and 21 of Table 1 of Annex I of the MiFID
Regulation

2.6.16

The trading day on which the transac-
tion was executed.

Trading Day2.

The time at which the transaction was
executed, reported in the local time of

Trading Time3.

the competent authority to which the
transaction will be reported, and the
basis in which the transaction is report-
ed expressed as Co-ordinated Univer-
sal Time (UTC) +/- hours.

This shall consist in:Instrument Identifi-
cation

6.

- a unique code to be decided by the
competent authority (if any) to which
the report is made identifying the
[share] which is the subject of the
transaction;
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- if the [share] in question does not have
a unique identification code, the report
must include the name of the [share] ...

The price per [share] excluding commis-
sion and (where relevant) accrued inter-
est. ...

Unit Price16.

The currency in which the price is ex-
pressed ...

Price Notation17.

The number of units of the [shares].Quantity18.

Identification of the venue where the
transaction was executed. That identifi-

Venue identification21.

cation shall consist ... [of the regulated
market or MTF's] ... unique harmonised
identification code;

...

Article 3 of the MiFID Regulation

Transactions related to an individual share in a portfolio trade and vol-
ume weighted average price transactions

2.6.17

A transaction related to an individual share in a portfolio trade
... shall ... be considered, for the purposes of Article 27(1)(b)

1.

[(see REC 2.6.15 EU)] as a transaction where the exchange of
shares is determined by factors other than the current market
valuation of the share.

A volume weighted average price transaction ... shall be consid-
ered, for the purposes of Article 27(1)(b) [(see REC 2.6.15 EU)]

2.

as a transaction where the exchange of shares is determined by
factors other than the current market valuation of the share.

Article 28 of the MiFID Regulation

Deferred publication of large transactions

2.6.18

The deferred publication of information in respect of transactions may be
authorised, for a period no longer than the period specified in Table 4 in
Annex II [(see REC 2.6.20 EU)] for the class of share and transaction con-
cerned, provided the following criteria are satisfied:

the transaction is between [a MiFID investment firm] dealing
on own account and a client of that firm;

(a)

the size of that transaction is equal to or exceeds the relevant
minimum qualifying size, as specified in Table 4 in Annex II
[(see REC 2.6.20 EU)].

(b)

In order to determine the relevant minimum qualifying size for the purposes
of point (b), all shares admitted to trading on a regulated market shall be
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Deferred publication of large transactions

classified in accordance with their average daily turnover to be calculated
in accordance with Article 33.

Article 29(3), second sentence of the MiFID Regulation2.6.19

Each constituent transaction [of a portfolio trade] shall be assessed sepa-
rately for the purposes of determining whether deferred publication in
respect of that transaction is available under Article 28 (see REC 2.6.18
EU).

Table 4 in Annex II to the MiFID Regulation: Deferred publication
thresholds and delays

The table below shows, for each permitted delay for publication and
each class of shares in terms of average daily turnover (ADT), the

2.6.20

minimum qualifying size of transaction that will qualify for that delay
in respect of a share of that type.

Class of shares in terms of average daily
turnover (ADT)

ADT ?
?50 000
000

?1 000
000 ?
ADT <
?50 000
000

?100 000
? ADT ?
?1 000
000

ADT<
?100 000

Minimum qualifying size of transaction for
permitted delay

Lower of
10% of

Lower of
10% of

Greater of
5% of

?10 00060 minutesPermitted
delay for

ADT and
?7 500 000

ADT and
?3 500 000

ADT and
?25 000

publica-
tion

Lower of
20% of

Lower of
15% of

Greater of
15% of

?25 000180 min-
utes

ADT andADT and
?5 000 000

ADT and
?75 000 ?15 000

000

Lower of
30% of

Lower of
25% of

Greater of
25% of

?45 000Until end
of trading

ADT andADT andADT and
?100 000

day (or
roll-over to ?30 000

000
?10 000
000noon of

next trad-
ing day if
trade un-
dertaken
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Class of shares in terms of average daily
turnover (ADT)

ADT ?
?50 000
000

?1 000
000 ?
ADT <
?50 000
000

?100 000
? ADT ?
?1 000
000

ADT<
?100 000

Minimum qualifying size of transaction for
permitted delay

in final 12
hours of
trading
day)

100% of
ADT

Greater of
50% of

Greater of
50% of

?60 000Until end
of trading

ADT and
?1 000 000

ADT and
?100 000

day next af-
ter trade

250% of
ADT

100% of
ADT

100% of
ADT

?80 000Until end
of second
trading day
next after
trade

250% of
ADT

250% of
ADT

Until end
of third
trading day
next after
trade

Article 29 of the MiFID Regulation2.6.21

Publication and availability of pre- and post-trade transparency data

A regulated market [or] MTF ... shall be considered to publish
pre-trade information on a continuous basis during normal

1.

trading hours if that information is published as soon as it be-
comes available during the normal trading hours of the regulated
market [or] MTF concerned, and remains available until it is
updated.

Pre-trade information, and post-trade information relating to
transactions taking place on [regulated markets or MTFs] and

2.

within normal trading hours, shall be made available as close
to real time as possible. Post-trade information relating to such
transactions shall be made available in any case within three
minutes of the relevant transaction.

Information relating to a portfolio trade shall be made available
with respect to each constituent transaction as close to real time

3.
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as possible, having regard to the need to allocate prices to
particular shares. ...

Post-trade information referring to transactions taking place
on a [regulated market or MTF] but outside its normal trading

4.

hours shall be made public before the opening of the next
trading day of the [regulated market or MTF] on which the
transaction took place.

Recital 18 to the MiFID Regulation2.6.22

Information which is required to be made available as close to real time
as possible should be made available as close to instantaneously as
technically possible, assuming a reasonable level of efficiency and of
expenditure on systems on the part of the person concerned. The infor-
mation should only be published close to the three minute maximum
limit in exceptional cases where the systems available do not allow for
a publication in a shorter time

Article 30 of the MiFID Regulation

Public availability of pre- and post-trade information

2.6.23

... pre- and post-trade information shall be considered to be made public
or available to the public if it is made available generally through one
of the following to investors located in the Community:

the facilities of a regulated market or an MTF;(a)

the facilities of a third party;(b)

proprietary arrangements.(c)

Article 32 of the MiFID Regulation

Arrangements for making information public

2.6.24

Any arrangement to make information public, adopted for the purposes
of Article ... 30 [(see REC 2.6.23 EU)] ... , shall satisfy the following condi-
tions:

it must include all reasonable steps necessary to ensure that
the information to be published is reliable, monitored contin-
uously for errors, and corrected as soon as errors are detected;

(a)

it must facilitate the consolidation of the data with similar
data from other sources;

(b)

it must make the information available to the public on a non-
discriminatory commercial basis at a reasonable cost.

(c)

Schedule to the Recognition Requirements Regulations, Paragraph 19(1)2.6.25

The [UK RCH] must ensure that its facilities are such as to afford
proper protection to investors.
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In determining whether:2.6.26

(1) business conducted by means of a UK RIE's facilities is conducted so; or

(2) a UK RCH's facilities are such;

as to afford proper protection to investors, the FSA may, in addition to the matters dealt
with in ■ REC 2.7 to ■ REC 2.12, have regard to all the arrangements made by the UK
recognised body concerning the operation of its facilities.

The FSA may also have regard to the extent to which the UK recognised body's rules,
procedures and the arrangements for monitoring and overseeing the use of its facilities:

2.6.27

(1) include appropriate measures to prevent the use of its facilities for abusive or
improper purposes;

(2) provide appropriate safeguards for investors against fraud or misconduct,
recklessness, negligence or incompetence by users of its facilities;

(3) provide appropriate information to enable users of its facilities to monitor their
use of the facilities;

(4) include appropriate arrangements to enable users of its facilities to raise queries
about any use of those facilities which they are reported to have made;

(5) include appropriate arrangements to enable users of its facilities to comply with
any relevant regulatory or legal requirements; and

(6) include appropriate arrangements to reduce the risk that those facilities will be
used in ways which are incompatible with relevant regulatory or legal
requirements;

and in this paragraph "appropriate" should be taken to mean appropriate having regard
to the nature and scale of the UK recognised body's facilities, the types of persons who
will use the facilities and the use which they will make of those facilities.

Orderly markets..................................................................................................................
In determining whether a UK RIE is ensuring that business conducted by means of its
facilities is conducted in an orderly manner (and so as to afford proper protection to

2.6.28

investors), the FSA may have regard to the extent to which the UK RIE's rules and
procedures:

(1) are consistent with the Code of Market Conduct (see ■ MAR 1);

(2) prohibit abusive trading practices or the deliberate reporting or publication of
false information about trades; and

(3) prohibit or prevent:

(a) trades in which a party is improperly indemnified against losses;

(b) trades intended to create a false appearance of trading activity ("wash
trades");

(c) cross trades executed for improper purposes;
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(d) improperly prearranged or prenegotiated trades;

(e) trades intended to assist or conceal any potentially identifiable trading
abuse ("accommodation trades"); and

(f) trades which one party does not intend to close out or settle.

In determining whether a UK RIE is ensuring that business conducted by means of its
facilities is conducted in an orderly manner (and so as to afford proper protection to

2.6.29

investors), the FSA may have regard to whether the UK RIE's arrangements and
practices:

(1) enable members and clients for whom they act to obtain the best price
available at the time for their size and type of trade;

(2) ensure:

(a) sufficient pre-trade transparency in the UK RIE's markets taking account
of the practices in those markets and the trading systems used; and

(b) sufficient post-trade transparency in the UK RIE's markets taking into
account the nature and liquidity of the specified investments traded,
market conditions and the scale of transactions, the need (where
appropriate) to preserve anonymity for members and clients for whom
they act, and the needs of different market participants for timely price
information;

(2A) (2) does not apply to a UK RIE's markets for shares admitted to trading on
a regulated market. For pre-trade and post-trade transparency for a UK
RIE's markets for shares admitted to trading on a regulated market, see in
particular ■ REC 2.6.3 UK and ■ REC 2.6.4 UK and ■ REC 2.6.7 EU to
■ REC 2.6.24 EU;

(3) include procedures which enable the UK RIE to influence trading conditions
or suspend trading promptly when necessary to maintain an orderly market;
and

(4) if they include arrangements to support or encourage liquidity:

(a) are transparent;

(b) are not likely to encourage any person to enter into transactions other
than for proper trading purposes (which may include hedging,
investment, speculation, price determination, arbitrage and filling orders
from any client for whom he acts);

(c) are consistent with a reliable, undistorted price-formation process; and

(d) alleviate dealing or other identified costs associated with trading on the
UK RIE's markets and do not subsidise a market position of a user of
its facilities or subsidise any margin payments (or the provision of
collateral) which such a user would have to make.

2.6.30 (1) The FSA accepts that block trading, upstairs trading and other types of
specialist transactions (such as the "exchange of futures for physicals" in
certain commodity markets) can have a legitimate commercial rationale
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consistent with the orderly conduct of business and proper protection for
investors. They may therefore be permitted under the rules of a UK RIE, subject
to any necessary safeguards, where appropriate.

(2) (1) does not apply to a UK RIE's markets for shares admitted to trading on a
regulated market. For pre-trade and post-trade transparency for a UK RIE's
markets for shares admitted to trading on a regulated market, see in particular
■ REC 2.6.3 UK and ■ REC 2.6.4 UK and ■ REC 2.6.7EU to ■ REC 2.6.24 EU.

Waiver of pre-trade transparency requirements and deferral of post-trade
transparency requirements..................................................................................................................
The FSA has exercised its power referred to in ■ REC 2.6.3 UK(3) to waive the pre-trade
transparency requirements referred to in ■ REC 2.6.3 UK(1). The waivers granted are those

2.6.31

based on market model (see ■ REC 2.6.10 EU1), type of order (see ■ REC 2.6.10 EU2) and
transactions which are large in scale (see ■ REC 2.6.13 EU). These waivers apply to all
regulated markets and MTFs operated by UK RIEs.

The FSA has exercised its power referred to in ■ REC 2.6.4 UK(3) to permit the deferral of
the post-trade transparency requirements referred to in ■ REC 2.6.4 UK(1). This permission

2.6.32

is with respect to large transactions (see ■ REC 2.6.17 EU). This permission applies to all
regulated markets and MTFs operated by UK RIEs.

Arrangements for making information public..................................................................................................................
The FSA considers that for the purposes of ensuring that published information is reliable,
monitored continuously for errors, and corrected as soon as errors are detected (see

2.6.33

■ REC 2.6.24 EU(a)), a verification process should be established which does not need to
be external from the organisation of the publishing entity, but which should be an
independent cross-check of the accuracy of the information generated by the trading
process. This process should have the capability to at least identify price and volume
anomalies, be systematic and conducted in real-time. The chosen process should be
reasonable and proportionate in relation to the business.

2.6.34 (1) In respect of arrangements facilitating the consolidation of data as required in
■ REC 2.6.24 EU(b), the FSA considers information as being made public in
accordance with ■ REC 2.6.24 EU(b), if it:

(a) is accessible by automated electronic means in a machine-readable way;

(b) utilises technology that facilitates consolidation of the data and permits
commercially viable usage; and

(c) is accompanied by instructions outlining how users can access the
information.

(2) The FSA considers that an arrangement fulfils the 'machine-readable' criteria
where the data:

(a) is in a physical form that is designed to be read by a computer;

(b) is in a location on a computer storage device where that location is known
in advance by the party wishing to access the data; and
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(c) is in a format that is known in advance by the party wishing to access
the data.

(3) The FSA considers that publication on a non-machine-readable website
would not meet the MiFID requirements.

(4) The FSA considers that information that is made public in accordance with
■ REC 2.6.24 EU should conform to a consistent and structured format based
on industry standards. Regulated markets or market operators operating an
MTF can choose the structure that they use.
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2.7 Access to facilities

Schedule to the Recognition Requirements Regulations, Paragraph 4(2)(a)2.7.1

Without prejudice to the generality of sub-paragraph [4(1)], the [UK RIE]
must ensure that -

access to the [UK RIE's] facilities is subject to criteria designed to protect
the orderly functioning of the market and the interests of investors and is
in accordance with paragraph 7B;

Schedule to the Recognition Requirements Regulations, Paragraph 7B2.7.1A

The [UK RIE] must make transparent and non-discriminatory
rules, based on objective criteria, governing access to, or
membership of, its facilities.

(1)

In particular those rules must specify the obligations for users
or members of its facilities arising from -

(2)

the constitution and administration of the [UK RIE];(a)

rules relating to transactions on the market;(b)

its professional standards for staff of any investment
firm or credit institution having access to or member-
ship of a financial market operated by the [UK RIE];

(c)

conditions established under sub-paragraph (3)(c)
for access to or membership of a financial market

(d)

operated by the [UK RIE] by persons other than in-
vestment firms or credit institutions; and

the rules and procedures for clearing and settlement
of transactions concluded on a financial market op-
erated by the [UK RIE].

(e)

Rules of the [UK RIE] about access to, or membership of, a fi-
nancial market operated by it must permit the [UK RIE] to give
access to or admit to membership (as the case may be) only -

(3)

an investment firm,(a)

a credit institution, or(b)

a person who -(c)

is fit and proper,(i)

PAGE
39

2.7.1AFSA Handbook ■  Release 120 ● December 2011

Section 2.7 : Access to facilitiesREC 2 : Recognition requirements

2

LME-002789



has a sufficient level of trading ability
and competence,

(ii)

where applicable, has adequate organi-
sational arrangements, and

(iii)

has sufficient resources for the role he
is to perform, taking into account the

(iv)

[UK RIE's] arrangements under para-
graph 4(2)(d).

Rules under this paragraph must enable -(4)

an investment firm authorised under Article 5 of
[MiFID], or

(a)

a credit institution authorised under the Banking
Consolidation Directive,

(b)

by the competent authority of another EEA State (including
a branch established in the United Kingdom of such a firm or
institution) to have direct or remote access to or membership
of, any financial market operated by the [UK RIE] on the
same terms as a UK firm.

The [UK RIE] must make arrangements regularly to provide
the [FSA] with a list of users or members of its facilities.

(5)

This paragraph is without prejudice to the generality of
paragraph 4.

(6)

Schedule to the Recognition Requirements Regulations, Paragraph 7C2.7.1B

This paragraph applies to [a UK RIE] which provides central
counterparty, clearing or settlement facilities.

(1)

The [UK RIE] must make transparent and non-discriminatory
rules based on objective criteria, governing access to those
facilities.

(2)

The rules under sub-paragraph (2) must enable an investment
firm or a credit institution authorised by the competent author-

(3)

ity of another EEA State (including a branch established in
the United Kingdom of such a firm or institution) to have ac-
cess to those facilities on the same terms as a UK firm for the
purposes of finalising or arranging the finalisation of transac-
tions in financial instruments.

The [UK RIE] may refuse access to those facilities on legitimate
commercial grounds.

(4)

Schedule to the Recognition Requirements Regulations, Paragraph
19(2)(a)

2.7.2

Without prejudice to the generality of sub-paragraph [19(1)], the [UK
RCH] must ensure that -
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access to the [UK RCH's ] facilitiesis subject to criteria designed to protect
the orderly functioning of thosefacilitiesand the interests of investors;

Schedule to the Recognition Requirements Regulations, Paragraph 21A2.7.2A

The [UK RCH] must make transparent and non-discriminatory
rules, based on objective criteria, governing access to central
counterparty, clearing or settlement facilities provided by it.

(1)

The rules under sub-paragraph (1) must enable an investment
firm or a credit institution authorised by the competent authority

(2)

of another EEA State (including a branch established in the
United Kingdom of such a firm or institution) to have access to
those facilities on the same terms as a UK firm for the purposes
of finalising or arranging the finalisation of transactions in finan-
cial instruments.

The [UK RCH] may refuse access to those facilities on legitimate
commercial grounds.

(3)

In assessing whether access to a UK recognised body's facilities is subject to criteria
designed to protect the orderly functioning of the market, or of those facilities, and the
interests of investors, the FSA may have regard to whether:

2.7.3

(1) the UK recognised body limits access as a member to persons:

(a) over whom it can with reasonable certainty enforce its rules contractually;

(b) who have sufficient technical competence to use its facilities;

(c) whom it is appropriate to admit to membership having regard to the size
and sophistication of users of its facilities and the nature of the business
effected by means of, or cleared through, its facilities; and

(d) (if appropriate) who have adequate financial resources in relation to their
exposure to the UK recognised body or its central counterparty;

(2) [deleted]

(3) indirect access to the UK recognised body'sfacilities is subject to suitable criteria,
remains the responsibility of a member of the UK recognised body and is subject
to its rules; and

(4) where access is granted to members outside the United Kingdom, there are
adequate safeguards against financial crime (see also ■ REC 2.10).

■ REC 2.7.3 G does not apply to a UK RIE's arrangements to grant access to investment
firms or credit institutions.

2.7.3A

Electronic access..................................................................................................................
The FSA may have regard to the arrangements made to permit electronic access to the
UK recognised body'sfacilities and to prevent and resolve problems likely to arise from

2.7.4

the use of electronic systems to provide indirect access to its facilities by persons other
than its members, including:
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(1) the rules and guidance governing members' procedures, controls and security
arrangements for inputting instructions into the system;

(2) the rules and guidance governing the facilities members provide to clients to
input instructions into the system and the restrictions placed on the use of
those systems;

(3) the rules and practices to detect, identify, and halt or remove instructions
breaching any relevant restrictions;

(4) the quality and completeness of the audit trail of any transaction processed
through an electronic connection system; and

(5) procedures to determine whether to suspend trading by those systems or
access to them by or through individual members.

2
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2.8 Settlement and clearing services

Schedule to the Recognition Requirements Regulations, Paragraph 4(2)(d)2.8.1

Without prejudice to the generality of sub-paragraph [4(1)], the [UK RIE]
must ensure that -

satisfactory arrangements which comply with paragraph 7D are made for
securing the timely discharge (whether by performance, compromise or
otherwise) of the rights and liabilities of the parties to transactions effected
on the [UK RIE] (being rights and liabilities in relation to those transac-
tions);

Schedule to the Recognition Requirements Regulations, Paragraph 7D2.8.1A

The rules of the [UK RIE] must permit a user or member of a
regulated market operated by it to use whatever settlement facility
he chooses for a transaction.

(1)

Sub-paragraph (1) only applies where -(2)

such links and arrangements exist between the chosen
settlement facility and any other settlement facility as

(a)

are necessary to ensure the efficient and economic set-
tlement of the transaction; and

the [UK RIE] is satisfied that the smooth and orderly
functioning of the financial markets will be maintained.

(b)

Schedule to the Recognition Requirements Regulations, Paragraph 19(2)(b)2.8.2

Without prejudice to the generality of sub-paragraph [19(1)], the [UK RCH]
must ensure that -

its clearing services involve satisfactory arrangements for securing the
timely discharge (whether by performance, compromise or otherwise) of
the rights and liabilities of the parties to transactions in respect of which
it provides such services, (being rights and liabilities in relation to those
transactions);

In determining whether there are satisfactory arrangements for securing the timely discharge
of the rights and liabilities of the parties to transactions, the FSA may have regard to the
UK recognised body's:

2.8.3

(1) rules and practices relating to clearing and settlement;
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(2) arrangements for matching trades and ensuring that the parties are in
agreement about trade details;

(3) arrangements for making deliveries and payments and, where relevant, for
collecting margin and holding collateral, in all relevant jurisdictions;

(4) procedures to detect and deal with the failure of a member to settle in
accordance with its rules;

(5) arrangements for taking action to settle a trade if a member does not settle
in accordance with its rules;

(6) arrangements for monitoring its members' settlement performance; and

(7) (where appropriate) default rules and default procedures.

A UK recognised body will not be regarded as failing to comply with the recognition
requirement merely because it is unable to arrange for a specific transaction to be
settled.

2.8.4

2
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2.9 Transaction recording

Schedule to the Recognition Requirements Regulations, Paragraph 4(2)(e)2.9.1

Without prejudice to the generality of sub-paragraph [4(1)], the [UK RIE]
must ensure that-

satisfactory arrangements are made for recording transactions effected on
the [UK RIE], and transactions (whether or not effected on the [UK RIE ])
which are cleared or to be cleared by means of itsfacilities;

Schedule to the Recognition Requirements Regulations, Paragraph 19(2)(c)2.9.2

Without prejudice to the generality of sub-paragraph [19(1)], the [UK RCH]
must ensure that-

satisfactory arrangements are made for recording transactions which are
cleared or to be cleared by means of itsfacilities;

In determining whether a UK recognised body has satisfactory arrangements for recording
the transactions effected on, or cleared or to be cleared by means of, its facilities, the FSA
may have regard to:

2.9.3

(1) whether the UK recognised body has arrangements for creating, maintaining
and safeguarding an audit trail of transactions for at least three years (five years
in respect of transactions carried out by members who are not incorporated in
the United Kingdom if the UK recognised body is a regulated market); and

(2) the type of information recorded and the extent to which the record includes
details for each transaction of:

(a) the name of the investment (and, if relevant, the underlying asset) and the
price, quantity and date of the transaction;

(b) the identities and, where appropriate, the roles of the counterparties to the
transaction;

(c) if the UK recognised body's rules make provision for transactions to be
effected, cleared or to be cleared in more than one type of facility, or under
more than one part of its rules, the type of facility in which, or the part of
its rules under which, the transaction was effected, cleared or to be cleared;
and

(d) the date and manner of settlement of the transaction.
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Where transactions are effected on an UK RIE and cleared through an UK RCH, the
UK recognised bodies concerned may agree which information is to be recorded by
each UK recognised body and need not duplicate each other's records.

2.9.4

2
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2.10 Financial crime and market abuse

Schedule to the Recognition Requirements Regulations, Paragraph 4(2)(f)2.10.1

Without prejudice to the generality of sub-paragraph [4(1)], the [UK RIE]
must ensure that-

appropriate measures (including the monitoring of transactions effected
on the [UK RIE]) are adopted to reduce the extent to which the [UK RIE's
]facilities can be used for a purpose connected withmarket abuse orfinancial
crime, and to facilitate their detection and monitor their incidence;

Schedule to the Recognition Requirements Regulations, Paragraph 19(2)(d)2.10.2

Without prejudice to the generality of sub-paragraph [19(1)], the [UK RCH]
must ensure that-

appropriate measures are adopted to reduce the extent to which the [UK
RCH's]facilitiescan be used for a purpose connected withmarket
abuseorfinancial crime, and to facilitate their detection and monitor their
incidence;

In determining whether a UK recognised body's measures are appropriate to reduce the
extent to which its facilities can be used for a purpose connected with market abuse or

2.10.3

financial crime, to facilitate their detection and to monitor their incidence, the FSA may
have regard to:

(1) whether the rules of the UK recognised body enable it to disclose any information
to the FSA, or other appropriate bodies involved in the detection, prevention
or pursuit of market abuse or financial crime in the United Kingdom or overseas;
and

(2) whether the arrangements, resources, systems, and procedures of the UK
recognised body enable it to:

(a) monitor the use made of its facilities so as to obtain information regarding
possible patterns of normal, abnormal or improper use of those facilities;

(b) detect possible instances of market abuse and financial crime, for example,
by detecting suspicious patterns in the use of its facilities;

(c) communicate information about market abuse and financial crime promptly
and accurately to appropriate organisations; and

(d) cooperate with all relevant bodies in the prevention, investigation and
pursuit of market abuse and financial crime.
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The law on market abuse and financial crime, including Part VI of the Criminal Justice
Act 1988 and the Money Laundering Regulations, applies to UK recognised bodies.

2.10.4

This recognition requirement (and this guidance) does not restrict, diminish or alter
the obligations contained in that legislation.
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2.11 Custody

Schedule to the Recognition Requirements Regulations, Paragraph 4(2)(g)2.11.1

Without prejudice to the generality of sub-paragraph [4(1)], the [UK RIE]
must ensure that-

where the [UK RIE's]facilitiesinclude making provision for the safeguarding
and administration of assets belonging to users of thosefacilities, satisfactory
arrangements are made for that purpose.

Schedule to the Recognition Requirements Regulations, Paragraph 19(2)(e)2.11.2

Without prejudice to the generality of sub-paragraph [19(1)], the [UK RCH]
must ensure that-

where the [UK RCH's]facilitiesinclude making provision for the safeguard-
ing and administration of assets belonging to users of thosefacilities, satis-
factoryarrangements are made for that purpose.

In determining whether a UK recognised body has made satisfactory arrangements for
the safeguarding and administration of assets belonging to the users of its facilities, the
FSA may have regard to:

2.11.3

(1) the level of protection which the arrangements provide against the risk of theft
or other types or causes of loss;

(2) whether the arrangements ensure that assets are only used or transferred in
accordance with the instructions of the owner of those assets or in accordance
with the terms of the agreement by which the UK recognised body undertook
to safeguard and administer those assets;

(3) whether the arrangements ensure that the assets are not transferred to the UK
recognised body or to any other person to settle the debts of the owner (or other
person with the appropriate rights over the assets) except in accordance with
valid instructions from a person entitled to give those instructions, or in
accordance with the terms of the agreement by which the UK recognised body
undertook to safeguard and administer those assets;

(4) whether the arrangements include satisfactory procedures to ensure that any
rights arising in relation to the assets held as a result of any actions by the issuers
of those assets (or other relevant persons) are held, transferred or acted upon
in a timely and accurate manner in accordance with the instructions of the owner
of those assets or in accordance with the terms of the agreement by which the
UK recognised body undertook to safeguard and administer those assets;
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(5) whether there are adequate arrangements to ensure the proper segregation
of assets belonging to the UK recognised body (or to undertakings in the
same group) from those belonging to the users of its facilities for the
safeguarding and administration of assets;

(6) whether the arrangements include satisfactory procedures for the selection,
oversight and review of custodians or sub-custodians used to hold the assets;

(7) whether the agreements by which the UK recognised body undertakes to
safeguard and administer assets belonging to users of its facilities include
appropriate information regarding the terms and conditions of that service
and the obligations of the UK recognised body to the user of the service and
of the user of the service to the UK recognised body;

(8) whether the records kept of those assets and the operation of the safeguarding
services provide sufficient accurate and timely information:

(a) to identify the legal and beneficial owners of the assets and of any
persons who have charges over, or other interests, in the assets;

(b) to record separately any additions, reductions and transfers in each
account of assets held for safeguarding or administration; and

(c) to identify separately the assets owned by (or, where appropriate, on
behalf of) different persons, including, where appropriate, the assets
owned by members of the UK recognised body and their clients;

(9) the frequency of reconciliation of the assets held by (or on behalf of) the UK
recognised body with the accounts held with the UK recognised body by the
users of its safeguarding and administration services and the extent of the
arrangements for resolving a shortfall identified in any reconciliation; and

(10) the frequency with which statements of their holdings are provided to the
users of the safeguarding and administration services, to the owners of the
assets held and other appropriate persons in accordance with the terms of
the agreement by which the UK recognised body undertook to safeguard
and administer those assets.

Where a UK recognised body arranges for other persons to provide services for the
safeguarding and administration services of assets belonging to users of its facilities,

2.11.4

it will also need to satisfy the recognition requirement in Regulation 6 of the
Recognition Requirements Regulations (see ■ REC 2.2).
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2.12 Availability of relevant information and
admission of financial instruments to
trading (UK RIEs only)

Schedule to the Recognition Requirements Regulations, Paragraph 4(2)(c)2.12.1

Without prejudice to the generality of sub-paragraph [4(1)], the [UK RIE]
must ensure that -

appropriate arrangements are made forrelevant informa-
tionto be made available (whether by the [UK RIE] or,

(c)

where appropriate, byissuersof the [specified investments])
topersonsengaged indealingin [specified investments] on
the [UK RIE];

Schedule to the Recognition Requirements Regulations, Paragraph 4(3)2.12.2

In sub-paragraph [4(2)(c)],

"relevant information" means information which is relevant in determining
the current value of the [specified investments].

Schedule to the Recognition Requirements Regulations, Paragraph 7A2.12.2A

The [UK RIE] must make clear and transparent rules concerning
the admission of financial instruments to trading on any financial
market operated by it.

(1)

The rules must ensure that all financial instruments admitted to
trading on any regulated market operated by the [UK RIE] are

(2)

capable of being traded in a fair, orderly and efficient manner
(in accordance with Chapter V of the [MiFID Regulation], where
applicable).

The rules must ensure that -(3)

all transferable securities admitted to trading on a reg-
ulated market operated by the [UK RIE] are freely ne-

(a)

gotiable (in accordance with Chapter V of the [MiFID
Regulation], where applicable); and

all contracts for derivatives admitted to trading on a
regulated market operated by the [UK RIE] are de-

(b)

signed so as to allow for their orderly pricing as well
as for the existence of effective settlement conditions.
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The [UK RIE] must maintain arrangements to provide suffi-
cient publicly available information (or satisfy itself that suffi-

(4)

cient information is publicly available) to enable the users of
a multilateral trading facility operated by it to form investment
judgments, taking into account both the nature of the users
and the types of instrument traded.

The [UK RIE] must maintain effective arrangements to verify
that issuers of transferable securities admitted to trading on a

(5)

regulated market operated by it comply with the disclosure
obligations.

The [UK RIE] must maintain arrangements to assist users of
a regulated market operated by it to obtain access to informa-
tion made public under the disclosure obligations.

(6)

The [UK RIE] must maintain arrangements regularly to review
whether the financial instruments admitted to trading on a

(7)

regulated market operated by it comply with the admission
requirements for those instruments.

The rules must provide that where a [UK RIE], without obtain-
ing the consent of the issuer, admits to trading on a regulated

(8)

market operated by it a transferable security which has been
admitted to trading on another regulated market, the [UK RIE]
-

must inform the issuer of that security as soon as is
reasonably practicable; and

(a)

may not require the issuer of that security to
demonstrate compliance with the disclosure obliga-
tions.

(b)

The rules must provide that where a [UK RIE], without obtain-
ing the consent of the issuer, admits to trading on a multilateral

(9)

trading facility operated by it a transferable security which has
been admitted to trading on a regulated market, it may not re-
quire the issuer of that security to demonstrate compliance
with the disclosure obligations.

...

This paragraph is without prejudice to the generality of
paragraph 4.

(11)

Article 35 of the MiFID Regulation

Transferable securities

2.12.2B

Transferable securities shall be considered freely negotiable
for the purposes of Article 40(1) of [MiFID] [(see REC 2.12.2A

1.

UK)] if they can be traded between the parties to a transaction,
and subsequently transferred without restriction, and if all
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Transferable securities

securities within the same class as the security in question are
fungible.

Transferable securities which are subject to a restriction on
transfer shall not be considered as freely negotiable unless the
restriction is not likely to disturb the market.

2.

Transferable securities that are not fully paid may be considered
as freely negotiable, if arrangements have been made to ensure

3.

that the negotiability of such securities is not restricted and that
adequate information concerning the fact that the securities are
not fully paid, and the implications of that fact for shareholders,
is publicly available.

When exercising its discretion whether to admit a share to trad-
ing, a regulated market shall, in assessing whether the share is

4.

capable of being traded in a fair, orderly and efficient manner,
take into account the following:

the distribution of those shares to the public; and(a)

such historical financial information, information about
the issuer, and information providing a business

(b)

overview as is required to be prepared under [the PD],
or is or will be otherwise publicly available.

A transferable security that is officially listed in accordance with
[CARD], and the listing of which is not suspended, shall be

5.

deemed to be freely negotiable and capable of being traded in a
fair, orderly and efficient manner.

For the purposes of Article 40(1) of [MiFID] [(see REC 2.12.2A
UK)], when assessing whether a transferable security referred to

6.

Article 4(1)(18)(c) of [MiFID] is capable of being traded in a fair,
orderly and efficient manner, the regulated market shall take into
account, depending on the nature of the security being admitted,
whether the following criteria are satisfied:

the terms of the security are clear and unambiguous
and allow for a correlation between the price of the se-

(a)

curity and the price or other value measure of the un-
derlying;

the price or other value measure of the underlying is
reliable and publicly available;

(b)

there is sufficient information publicly available of a
kind needed to value the security;

(c)

the arrangements for determining the settlement price
of the security ensure that this price properly reflects
the price or other value measure of the underlying;

(d)
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Transferable securities

where the settlement of the security requires or pro-
vides for the possibility of the delivery of an underly-

(e)

ing security or asset rather than cash settlement, there
are adequate settlement and delivery procedures for
that underlying as well as adequate arrangements to
obtain relevant information about that underlying.

Recital 19 to the MiFID Regulation2.12.2C

For the purposes of the provisions of [the MiFID Regulation] as to the
admission to trading on a regulated market of a transferable security as
defined in article 4(1)(18)(c) of [MiFID], [(see REC 2.12.2B EU6(c))], in
the case of a security within the meaning of [the PD], there should be
considered to be sufficient information publicly available of a kind
needed to value that financial instrument.

Article 36 of the MiFID Regulation

Units in collective investment undertakings

2.12.2D

A regulated market shall, when admitting to trading units in
a collective investment undertaking, whether or not that un-

1.

dertaking is constituted in accordance with [the UCITS Direc-
tive], satisfy itself that the collective investment undertaking
complies or has complied with the registration, notification
or other procedures which are a necessary precondition for
the marketing of the collective investment undertaking in the
jurisdiction of the regulated market.

Without prejudice to [the UCITS Directive] or any other
Community legislation or national law relating to collective

2.

investment undertakings, Member States may provide that
compliance with the requirements referred to in paragraph 1
is not a necessary precondition for the admission of units in a
collective investment undertaking to trading on a regulated
market.

When assessing whether units in an open-ended collective in-
vestment undertaking are capable of being traded in a fair,

3.

orderly and efficient manner in accordance with Article 40(1)
of [MiFID] [(see REC 2.12.2A UK)], the regulated market shall
take the following aspects into account:

the distribution of those units to the public;(a)

whether there are appropriate market-making arrange-
ments, or whether the management company of the

(b)

scheme provides appropriate alternative arrangements
for investors to redeem the units;
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Units in collective investment undertakings

whether the value of the units is made sufficiently trans-
parent to investors by means of the periodic publication
of the net asset value.

(c)

When assessing whether units in a closed-end collective invest-
ment undertaking are capable of being traded in a fair, orderly

4.

and efficient manner, in accordance with Article 40(1) of [MiFID]
[(see REC 2.12.2A UK)], the regulated market shall take the follow-
ing aspects into account:

the distribution of those units to the public;(a)

whether the value of the units is made sufficiently trans-
parent to investors, either by publication of information

(b)

on the fund's investment strategy or by the periodic
publication of net asset value.

Article 37 of the MiFID Regulation

Derivatives

2.12.2E

When admitting to trading a financial instrument of a kind listed
in points 4 to 10 of Section C of Annex I to [MiFID], regulated
markets shall verify that the following conditions are satisfied:

1.

the terms of the contract establishing the financial instru-
ment must be clear and unambiguous, and enable a cor-

(a)

relation between the price of the financial instrument and
the price or other value measure of the underlying;

the price or other value measure of the underlying must
be reliable and publicly available;

(b)

sufficient information of a kind needed to value the
derivative must be publicly available;

(c)

the arrangements for determining the settlement price
of the contract must be such that the price properly re-
flects the price or other value measure of the underlying;

(d)

where the settlement of the derivative requires or provides
for the possibility of the delivery of an underlying security

(e)

or asset rather than cash settlement, there must be ade-
quate arrangements to enable market participants to
obtain relevant information about that underlying, as
well as adequate settlement and delivery procedures for
the underlying.

Where the financial instruments concerned are of a kind listed
in Sections C (5), (6), (7) or (10) of Annex I to [MiFID], point (b)

2.

of paragraph 1 shall not apply if the following conditions are
satisfied:
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Derivatives

the contract establishing that instrument must be likely
to provide a means of disclosing to the market, or en-

(a)

abling the market to assess, the price or other value
measure of the underlying, where the price or value
measure is not otherwise publicly available;

the regulated market must ensure that appropriate su-
pervisory arrangements are in place to monitor trading
and settlement in such financial instruments;

(b)

the regulated market must ensure that settlement and
delivery, whether physical delivery or by cash settle-

(c)

ment, can be effected in accordance with the contract
terms and conditions of those financial instruments.

[deleted]2.12.3

[deleted]2.12.4

[deleted]2.12.5

[deleted]2.12.6

[deleted]2.12.7

[deleted]2.12.8

[deleted]2.12.9

[deleted]2.12.10

Proper information..............................................................................................................
In determining whether appropriate arrangements have been made to make relevant
information available to persons engaged in dealing in specified investmentsadmitted
to trading on the UK RIE, the FSA may have regard to:

2.12.11

(1) the extent to which members and clients for whom they act are able to obtain
information about those specified investments, either through accepted
channels for dissemination of information or through other regularly and
widely accessible communication media, to make a reasonably informed
judgment about the value and the risks associated with those specified
investments in a timely fashion;

(2) what restrictions, if any, there are on the dissemination of relevant
information to the UK RIE's members and clients for whom they act; and
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(3) whether relevant information is or can be kept to restricted groups of persons
in such a way as to facilitate or encourage dealing in contravention of the Code
of Market Conduct (see ■ MAR 1).

Own means of dissemination..................................................................................................................
UK RIEs do not need to maintain their own arrangements for disseminating news or
information about specified investments (or underlying assets) to their members where

2.12.12

they have made adequate arrangements for other persons to do so on their behalf or there
are other effective and reliable arrangements for this purpose.

[deleted]2.12.13

Rules concerning the admission of financial instruments to trading on a
multilateral trading facility..................................................................................................................
In determining whether a UK RIE has clear and transparent rules concerning the admission
of financial instruments to trading on any multilateral trading facility operated by it, the

2.12.14

FSA considers that it is reasonable that the rules be based on criteria designed to promote
fair and orderly trading (see ■ REC 2.6.2 UK). In determining whether the rules are based
on such criteria, the FSA may have regard to:

(1) whether there is a sufficient range of persons already holding the financial
instrument (or, where relevant, the underlying asset) or interested in dealing in
it to bring about adequate forces of supply and demand;

(2) the extent to which there are any limitations on the persons who may hold or
deal in the financial instrument, or the amounts of the financial instrument
which may be held; and

(3) whether the UK RIE has adequate procedures for obtaining information relevant
for determining whether or not to suspend or discontinue trading in that financial
instrument.
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2.13 Promotion and maintenance of standards

Schedule to the Recognition Requirements Regulations, Paragraph 62.13.1

(1) The [UK RIE] must be able and willing to promote and maintain
high standards of integrity and fair dealing in the carrying on of regu-
lated activities by persons in the course of using the facilities provided
by the [UK RIE].

(2) The [UK RIE] must be able and willing to cooperate by the sharing
of information or otherwise, with the [FSA], with any other authority,
body or person having responsibility in the United Kingdom for the su-
pervision or regulation of any regulated activity or other financial service,
or with an overseas regulator within the meaning of section 195 of theAct.

Schedule to the Recognition Requirements Regulations, Paragraph 202.13.2

(1) The [UK RCH] must be able and willing to promote and maintain
high standards of integrity and fair dealing in the carrying on ofregulated
activities bypersons in the course of using thefacilities provided by the
[UK RCH].

(2) The [UK RCH ] must be able and willing to cooperate, by the sharing
of information or otherwise, with the [ FSA ], with any other authority,
body or person having responsibility in the United Kingdom for the su-
pervision or regulation of any regulated activity or other financial service,
or with an overseas regulator within the meaning of section 195 of theAct.

In determining whether a UK recognised body is able and willing to promote and
maintain high standards of integrity and fair dealing in the carrying on of regulated

2.13.3

activities, the FSA may have regard to the extent to which the UK recognised body
seeks to promote and encourage, through its rules, practices and procedures, conduct
in regulated activities which is consistent with the Code of Market Conduct (see
■ MAR 1) and with any other codes of conduct, rules or principles relating to behaviour
in regulated activities which users of the UK financial system would normally expect
to apply to the regulated activity and the conduct in question.

In assessing the ability of a UK recognised body to cooperate with the FSA and other
appropriate bodies, the FSA may have regard to the extent to which the constitution

2.13.4

and rules of the UK recognised body and its agreements with its members enable it to
obtain information from members and to disclose otherwise confidential information
to the FSA and other appropriate bodies.
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In assessing the willingness of a UK recognised body to cooperate with the FSA and other
appropriate bodies, the FSA may have regard to:

2.13.5

(1) the extent to which the UK recognised body is willing to provide information
about it and its activities to assist the FSA in the exercise of its functions;

(2) the extent to which the UK recognised body is open with the FSA or other
appropriate bodies in regulatory matters;

(3) how diligently the UK recognised body investigates or pursues enquiries from
the FSA or other appropriate bodies; and

(4) whether the UK recognised body participates in appropriate international fora.

For the purpose of this section, 'information' includes information held about large
positions held by members of a UK recognised body.

2.13.6
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2.14 Rules and consultation

Schedule to the Recognition Requirements Regulations, paragraph 72.14.1

(1) The [UK RIE] must ensure that appropriate procedures are adopted
for it to make rules, for keeping its rules under review and for amending
them.

(2) The procedures must include procedures for consulting users of the
[UK RIE's ] facilitiesin appropriate cases.

(3) The [UK RIE ] must consult users of itsfacilities on any arrangements
it proposes to make for dealing with penalty income in accordance with
paragraph 8(3) ... (or on any changes it proposes to make to those ar-
rangements).

Schedule to the Recognition Requirements Regulations, paragraph 212.14.2

(1) The [UK RCH ] must ensure that appropriate procedures are
adopted for it to make rules, for keeping its rules under review and for
amending them.

(2) The procedures must include procedures for consulting users of the
[UK RCH's ] facilitiesin appropriate cases.

(3) The [UK RCH ] must consult users of itsfacilities on any arrangements
it proposes to make for dealing with penalty income in accordance with
paragraph 22(3) ... (or on any changes it proposes to make to those ar-
rangements).

In determining whether a UK recognised body has appropriate procedures for it to
make rules, for keeping its rules under review and for amending them, the FSA may
have regard to:

2.14.3

(1) the arrangements made for taking decisions about making and amending
rules in the UK recognised body, including the level at which the decisions
are taken and any provision for the delegation of decisions by the governing
body;

(2) the arrangements made for determining whether or not it is appropriate to
consult members or other users of the UK recognised body'sfacilities;

(3) the procedures for consulting members and other users of its facilities in
appropriate cases; and
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(4) the arrangements for notifying members (and other appropriate persons) of rule
changes.

2.14.4 (1) In determining whether a UK recognised body's procedures include procedures
for consulting users of its facilities in appropriate cases, the FSA may have regard
to whether those procedures include provision for consulting users of those
facilities before changes are made to any rules relating to its regulatory functions.

(2) In the FSA's view, a UK recognised body's procedures may not need to contain
provision for consulting users of its facilities before making minor changes to
any rules of an administrative or commercial character.

2.14.5 (1) In determining whether a UK recognised body's procedures for consulting
members and other users of its facilities are appropriate, the FSA may have
regard to the range of persons to be consulted by the UK recognised body under
those procedures.

(2) In the FSA's view, consultation with a smaller range of persons may be
appropriate where limited, technical changes to a UK recognised body's rules
are proposed.

(3) In the FSA's view, a UK recognised body's procedures may include provision
to restrict consultation where it is essential to make a change to the rules without
delay in order to ensure continued compliance with the recognition requirements
or other obligations under the Act.

In determining whether a UK recognised body's procedures for consulting members and
other users of its facilities are appropriate, the FSA may have regard to the extent to which
the procedures include:

2.14.6

(1) informal discussions at an early stage with users of its facilities or appropriate
representative bodies;

(2) publication to users of its facilities of a formal consultation paper which includes
clearly expressed reasons for the proposed changes and an appropriately detailed
assessment of the likely costs and benefits;

(3) adequate time for users of its facilities to respond to the consultation paper and
for the UK recognised body to take their responses properly into account;

(4) adequate arrangements for making responses to consultation available for
inspection by users of its facilities, unless the respondent requests otherwise;

(5) adequate arrangements for ensuring that the UK recognised body has proper
regard to the representations received; and

(6) publication, no later than the publication of the amended rules, of a reasoned
account of the UK recognised body's decision to amend its rules.

PAGE
61

2.14.6FSA Handbook ■  Release 120 ● December 2011

Section 2.14 : Rules and consultationREC 2 : Recognition requirements

2

LME-002811



2.15 Discipline

Schedule to the Recognition Requirements Regulations, Paragraph 82.15.1

The [UK RIE] must have -(1)

effective arrangements (which include the monitoring of
transactions effected on the [UK RIE]) for monitoring and

(a)

enforcing compliance with its rules, including rules in rela-
tion to the provision of clearing services in respect of trans-
actions other than transactions effected on the [UK RIE]);

effective arrangements for monitoring and enforcing com-
pliance with the arrangements made by it as mentioned in
paragraph 4(2)(d); and

(b)

effective arrangements for monitoring transactions effected
on the [UK RIE] in order to identify disorderly trading
conditions.

(c)

Arrangements made pursuant to sub-paragraph (1) must include
procedures for -

(2)

investigating complaints made to the [UK RIE] about the
conduct ofpersonsin the course of using the [UK RIE's ] fa-
cilities; and

(a)

the fair, independent and impartial resolution of appeals
against decisions of the [UK RIE].

(b)

Where arrangements made pursuant to sub-paragraph (1) include
provision for requiring the payment of financial penalties, they

(3)

must include arrangements for ensuring that any amount so paid
is applied only in one or more of the following ways -

towards meeting expenses incurred by the [UK RIE] in the
course of the investigation of the breach in respect of which

(a)

the penalty is paid, or in the course of any appeal against
the decision of the [UK RIE] in relation to that breach;

for the benefit of users of the [UK RIE's ] facilities;(b)

for charitable purposes.(c)
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Schedule to the Recognition Requirements Regulations, Paragraph 222.15.2

(1) The [UK RCH] must have effective arrangements for monitoring and
enforcing compliance with its rules.

(2) The arrangements must include procedures for -

(a) investigating complaints made to the [UK RCH] about the conduct
ofpersonsin the course of using the [UK RCH's] facilities; and

(b) the fair, independent and impartial resolution of appeals against deci-
sions of the [UK RCH].

(3) Where the arrangements include provision for requiring the payment
of financial penalties, they must include arrangements for ensuring that
any amount so paid is applied only in one or more of the following ways -

(a) towards meeting expenses incurred by the [UK RCH ] in the course of
the investigation of the breach in respect of which the penalty is paid, or
in the course of any appeal against the decision of the [ UK RCH] in relation
to that breach;

(b) for the benefit of users of the [UK RCH's] facilities;

(c) for charitable purposes.

In determining whether a UK recognised body has effective arrangements for monitoring
and enforcing compliance with its rules (and, in the case of a UK RIE, its settlement
arrangements), the FSA may have regard to:

2.15.3

(1) the UK recognised body's ability to:

(a) monitor and oversee the use of its facilities;

(b) assess its members' compliance with its rules (and settlement arrangements,
where appropriate);

(c) assess the significance of any non-compliance;

(d) take appropriate disciplinary action against members in breach of its rules
(and settlement arrangements, where appropriate);

(e) suspend a member's access to its facilities;

(f) refer members' or others' conduct to other appropriate authorities for
possible action or further investigation;

(g) retain authority over a member for at least one year after he has ceased to
be a member;

(h) where appropriate, enforce its rules (and settlement arrangements, where
appropriate) against users (other than members) of its facilities; and

(i) take action against suppliers of services to members (for example,
warehouses) whose performance or conduct may be critical to ensuring
compliance with its rules (and settlement arrangements, where appropriate);
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(2) the position, management and resources of the departments responsible for
monitoring and overseeing the use of the UK recognised body'sfacilities and
for enforcing compliance with its rules (and settlement arrangements, where
appropriate); and

(3) the arrangements made for the determination of disciplinary matters including
the arrangements for disciplinary hearings and the arrangements made for
appeals from the UK recognised body's decisions in those matters.

In assessing whether the procedures made by a UK recognised body to investigate
complaints about the users of its facilities are satisfactory, the FSA may have regard
to:

2.15.4

(1) whether these procedures include arrangements which enable the UK
recognised body to:

(a) acknowledge complaints promptly;

(b) consider and investigate these complaints objectively, promptly and
thoroughly;

(c) provide a timely reply to the complainant; and

(d) keep adequate records of complaints and investigations;

(2) the arrangements made to enable a person who is the subject of a complaint
to respond in an appropriate manner to that complaint; and

(3) the documentation of these procedures and the arrangements made to ensure
that the existence of these procedures is brought to the attention of persons
who might wish to make a complaint.

In assessing whether the arrangements include procedures for the fair, independent
and impartial resolution of appeals against decisions of a UK recognised body, the
FSA may have regard to at least the following factors:

2.15.5

(1) the appeal procedures of the UK recognised body, including the composition
and roles of any appeal committees or tribunals, and their relationship to
the governing body;

(2) the arrangements made to ensure prompt hearings of appeals from decisions
made by the UK recognised body;

(3) the format, organisation and rules of procedure of those hearings;

(4) the arrangements made to select the persons to preside over those hearings
and to serve as members of any appeal tribunal;

(5) the provision for determining whether or not such hearings should be in
public;

(6) the provision made to enable an appellant to be aware of the procedure at
any appeal hearing and to have the opportunity to prepare and present his
case at that hearing;
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(7) the provision made for an appeal tribunal to give an explanation of its decision;

(8) the provision for publicity for any appeals or for determining whether or not
publicity should be given to the outcome of any appeal.

In assessing whether a UK recognised body's arrangements include appropriate provision
for ensuring the application of any financial penalties in ways described in the recognition
requirement, the FSA may have regard to:

2.15.6

(1) the UK recognised body's policy regarding the application of financial penalties;

(2) the arrangements made for applying that policy in individual cases;

but the FSA does not consider that it is necessary for UK recognised bodies to follow any
specific policy in order to meet this recognition requirement.
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2.16 Complaints

Schedule to the Recognition Requirements Regulations, Paragraph 92.16.1

The [UK RIE] must have effective arrangements for the investiga-
tion and resolution of complaints arising in connection with the

(1)

performance of, or failure to perform, any of itsregulatory func-
tions.

But sub-paragraph (1) does not extend to -(2)

complaints about the content of rules made by the [UK RIE],
or

(a)

complaints about a decision against which the complainant
has the right to appeal under procedures of the kind men-
tioned in paragraph 8(2)(b).

(b)

The arrangements must include arrangements for a complaint to
be fairly and impartially investigated by apersonindependent of

(3)

the [UK RIE], and for him to report on the result of his investiga-
tion to the [UK RIE] and to the complainant.

The arrangements must confer on thepersonmentioned in sub-
paragraph (3) the power to recommend, if he thinks appropriate,
that the [UK RIE] -

(4)

makes a compensatory payment to the complainant,(a)

remedies the matter complained of,(b)

or takes both of those steps.

Sub-paragraph (3) is not to be taken as preventing the [UK RIE]
from making arrangements for the initial investigation of a com-
plaint to be conducted by the [UK RIE].

(5)

Schedule to the Recognition Requirements Regulations, Paragraph 232.16.2

The [UK RCH] must have effective arrangements for the investiga-
tion and resolution of complaints arising in connection with the
performance of, or failure to perform, any of itsregulatory functions.

(1)

But sub-paragraph (1) does not extend to -(2)

complaints about the content of rules made by the [UK RCH],
or

(a)
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complaints about a decision against which the complainant has
the right to appeal under procedures of the kind mentioned in
paragraph 22(2)(b).

(b)

The arrangements must include arrangements for a complaint to be
fairly and impartially investigated by apersonindependent of the [UK

(3)

RCH], and for him to report on the result of his investigation to the
[UK RCH] and to the complainant.

The arrangements must confer on thepersonmentioned in sub-para-
graph (3) the power to recommend, if he thinks it appropriate, that
the [UK RCH] -

(4)

makes a compensatory payment to the complainant,(a)

remedies the matter complained of,(b)

or takes both of those steps.

Sub-paragraph (3) is not to be taken as preventing the [UK RCH]
from making arrangements for the initial investigation of a complaint
to be conducted by the [UK RCH].

(5)

In determining whether a UK recognised body has effective arrangements for the
investigation and resolution of complaints arising in connection with the performance of,

2.16.3

or failure to perform, any of its regulatory functions, the FSA may have regard to the
extent to which the UK recognised body's resources and procedures enable it to:

(1) acknowledge complaints promptly;

(2) make an objective, prompt and thorough initial investigation of complaints;

(3) provide a timely reply to the complainant after that initial investigation;

(4) inform the complainant of his right to apply to the UK recognised
body'scomplaints investigator; and

(5) keep adequate records of complaints and investigations.

In determining whether a UK recognised body's arrangements for the investigation of
complaints include appropriate arrangements for the complaint to be fairly and impartially

2.16.4

investigated by an independent person (a "complaints investigator"), the FSA may have
regard to:

(1) the arrangements made for appointing (and removing) a complaints investigator,
including the terms and conditions of such an appointment and the provision
for remuneration of a complaints investigator;

(2) the complaints investigator's access to, and relationship with, the UK recognised
body'sgoverning body and key individuals;

(3) the arrangements made for giving complainants access to the complaints
investigator;
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(4) the facilities made available to the complaints investigator to enable him to
pursue his investigation and prepare his report and recommendations,
including access to the UK recognised body's records, key individuals and
other staff (including, where appropriate suppliers, contractors or other
persons to whom any functions have been outsourced and their staff); and

(5) the arrangements made for the UK recognised body to consider the
complaints investigator's report and recommendations.
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2.16A Operation of a multilateral trading facility

Schedule to the Recognition Requirements Regulations, Paragraph 9A2.16A.1

[A UK RIE] operating a multilateral trading facility must also
operate a regulated market.

(1)

[A UK RIE] operating a multilateral trading facility must comply
with those requirements of-

(2)

Chapter I of Title II of [MiFID], and(a)

MiFID implementing Directive,(b)

which are applicable to a market operator ... operating such a fa-
cility.

The requirements of this paragraph do not apply for the purposes
of section 292(3)(a) of the Act (requirements for overseas invest-
ment exchanges and overseas clearing houses).

(3)

In determining whether a UK RIE operating a multilateral trading facility complies with
those requirements of Chapter I of Title II of MiFID and the MiFID implementing Directive

2.16A.2

which are applicable to a market operator operating such a facility, the FSA will have
regard to the compliance of the UK RIE with equivalent recognition requirements.
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2.17 Recognition requirements relating to the
default rules of UK recognised bodies

The text of part of regulation 3 (Interpretation) of and Parts II and IV of the Schedule
to the Recognition Requirements Regulations is set out below.

2.17.1

Regulation 3 (Interpretation) of the Recognition Requirements
Regulations:

..."default fund" means the sum of the default fund contributions by
the members or designated non-members of a [recognised investment

2.17.1A

exchange] to that exchange or by one [recognised investment exchange]
to another or by the members of a [recognised clearing house] to that
clearing house or by one [recognised clearing house] to another to the
extent those contributions have not been returned or otherwise applied;

"default fund contribution" has the same meaning as in section 188(3A)
of the Companies Act [1989];"...

Schedule to the Recognition Requirements Regulations, Part II2.17.2

Paragraph 10 (Default rules in respect of market contracts)

The [UK RIE] must have default rules which, in the event of a
member of the [UK RIE] being or appearing to be unable to meet

(1)

his obligations in respect of one or more market contracts, enable
action to be taken in respect of unsettled market contracts to which
he is party.

The [default rules] may authorise the taking of the same or similar
action in relation to a member who appears to be likely to become

(2)

unable to meet his obligations in respect of one or more market
contracts.

The [default rules] must enable action to be taken in respect of all
unsettled market contracts, other than those entered into for the

(3)

purposes of or in connection with the provision of clearing services
for the [UK RIE].

Sub-paragraph (5) applies where the exchange has arrangements
for transacting business with, or in relation to common members

(4)

of, a [recognised clearing house] or another [recognised investment
exchange].
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A [UK RIE] must have [default rules] which in the event of the clearing
house or the investment exchange being or appearing to be unable to

(5)

meet its obligations in respect of one or more [market contracts], enable
action to be taken in respect of unsettled [market contracts] to which
that person is a party.

Paragraph 11 (Content of rules)

This paragraph applies as regards contracts falling within section
155(2)(a) of the Companies Act [1989].

(1)

The [default rules] must provide -(2)

for all rights and liabilities between those party as principal to
unsettled market contracts to which the defaulter is party as

(a)

principal to be discharged and for there to be paid by one party
to the other such sum of money (if any) as may be determined in
accordance with the [default rules];

for the sums so payable in respect of different contracts between
the same parties to be aggregated or set off so as to produce a
net sum; and

(b)

for the certification by or on behalf of the [UK RIE] of the net
sum payable or, as the case may be, of the fact that no sum is
payable.

(c)

The reference in sub-paragraph (2) to rights and liabilities between
those party as principal to unsettled market contracts does not include
rights and liabilities -

(3)

in respect of margin; or(a)

arising out of a failure to perform a market contract.(b)

The [default rules] may make the same or similar provision, in relation
to [designated non-members] designated in accordance with the proce-

(4)

dures mentioned in sub-paragraph (5), as in relation to members of
the [UK RIE].

If such provision is made as is mentioned in sub-paragraph (4), the
[UK RIE] must have adequate procedures -

(5)

for designating the persons, or descriptions of person, in respect
of whom action may be taken;

(a)

for keeping under review the question which persons or descrip-
tions of person should be or remain so designated; and

(b)

for withdrawing such designation.(c)

The procedures must be designed to secure that -(6)

a person is not, or does not remain, designated if failure by him
to meet his obligations in respect of one or more market contracts

(a)

would be unlikely adversely to affect the operation of the market;
and

PAGE
71

FSA Handbook ■  Release 120 ● December 2011

Section 2.17 : Recognition requirements relating to
the default rules of UK recognised bodies

REC 2 : Recognition requirements

2

LME-002821



a description of persons is not, or does not remain, designated
if failure by a person of that description to meet his obligations

(b)

in respect of one or more market contracts would be unlikely
adversely to affect the operation of the market.

The [UK RIE] must have adequate arrangements -(7)

for bringing a designation or withdrawal of designation to the
attention of the person or description of persons concerned;
and

(a)

where a description of persons is designated, or the designation
of a description of persons is withdrawn, for ascertaining which
persons fall within that description.

(b)

Paragraph 12 (Content of rules)

This paragraph applies as regards contracts falling within section
155(2)(b) or (c) of the Companies Act [1989].

(1)

The [default rules] must provide -(2)

for all rights and liabilities of the defaulter under or in respect
of unsettled market contracts to be discharged and for there to

(a)

be paid by or to the defaulter such sum of money (if any) as
may be determined in accordance with the [default rules];

for the sums so payable by or to the defaulter in respect of
different contracts entered into by the defaulter in one capac-

(b)

ity for the purposes of section 187 of the Companies Act [1989]
to be aggregated or set off so as to produce a net sum;

if relevant, for that sum to be aggregated with, or set off
against, any sum owed by or to the investment exchange by or

(bb)

to AP under an indemnity given or reimbursement or similar
obligation in respect of a margin set off agreement in which
the defaulter chose to participate so as to produce a net sum;

for the net sum referred to in [(2)](b) or, if relevant, the net
sum referred to in [(2)](bb) -

(c)

if payable by the defaulter to the exchange, to be set off
against -

(i)

(aa)  any property provided by or on behalf of the default-
er as cover for margin (or the proceeds of realisation of
such property);

(bb)  to the extent (if any) that any sum remains after set
off under (aa), any default fund contribution provided by
the defaulter remaining after any application of such
contribution;

to the extent (if any) that any sum remains after set off
under (i), to be paid from such other funds, including the

(ii)

default fund, or resources as the exchange may apply
under its default rules;
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if payable by the exchange to the defaulter, to be aggregated
with -

(iii)

(aa)  any property provided by or on behalf of the defaulter
as cover for margin (or the proceeds of realisation of such
property);

(bb) any default fund contribution provided by the defaulter
remaining after any application of such contribution; and

for the certification by or on behalf of the [UK RIE] of the sum
finally payable or, as the case may be, of the fact that no sum is
payable.

(d)

In sub-paragraph (2), "margin set off agreement" means an agreement
between the exchange and AP permitting any eligible position to which

(2A)

the Participant Member is party with the exchange and any eligible
position to which the Participant Member is party with AP to be taken
into account in calculating a net sum owed by or to the Participant
Member to either the exchange or AP and/or margin to be provided
to, either or both, the exchange and AP.

In sub-paragraph (2) -

"AP" means a [recognised clearing house] or another [recognised in-
vestment exchange] of whom a Participant Member is a member;

"eligible position" means any position which may be included in the
set off calculation;

"Participant Member" means a person who

(a) is a member of the exchange;

(b) is a member or participant of AP; and

(c) chooses to participate, in accordance with the rules of the exchange,
in such agreement.

(2B)

The property, contribution, funds or resources referred to in (2)(c),
against which the net sum is to be set off (or with which it is to be ag-

(2C)

gregated) are subject to any unsatisfied claims arising out of the default
of a defaulter before the default in relation to which the calculation
is being made.

The reference in sub-paragraph (2) to the rights and liabilities of a
defaulter under or in respect of an unsettled market contract includes

(3)

(without prejudice to the generality of that provision) rights and lia-
bilities arising in consequence of action taken under provisions of the
[default rules] authorising -

the effecting by the [UK RIE] of corresponding contracts in rela-
tion to unsettled market contracts to which the defaulter is party;

(a)
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the transfer of the defaulter's position under an unsettled
market contract to another member of the [UK RIE];

(b)

the exercise by the UK RIE of any option granted by an unset-
tled market contract.

(c)

A "corresponding contract" means a contract on the same terms
(except as to price or premium) as the market contract but under

(4)

which the person who is the buyer under the market contract agrees
to sell and the person who is the seller under the market contract
agrees to buy.

Sub-paragraph (4) applies with any necessary modifications in re-
lation to a market contract which is not an agreement to sell.

(5)

The reference in sub-paragraph (2) to the rights and liabilities of
a defaulter under or in respect of an unsettled market contract does

(6)

not include, where he acts as agent, rights or liabilities of his arising
out of the relationship of principal and agent.

Paragraph 12A (Content of rules)

The rules of the [UK RIE] must provide that, in the event of a default,
any default fund contribution provided by the defaulter shall only be
used in accordance with paragraph 12(2)(c)(i) or (ii).

Paragraph 13 (Notification to other parties affected)

The [UK RIE] must have adequate arrangements for ensuring that -

in the case of unsettled market contracts with a defaulter acting
as principal, parties to the contract are notified as soon as

(a)

reasonably practicable of the default and of any decision taken
under the [default rules] in relation to contracts to which they
are a party; and

in the case of unsettled market contracts with a defaulter acting
as agent, parties to the contract and the defaulter's principals

(b)

are notified as soon as reasonably practicable of the default
and of the identity of the other parties to the contract.

Paragraph 14 (Cooperation with other authorities)

The [UK RIE] must be able and willing to cooperate, by the sharing of
information and otherwise, with the Secretary of State, any relevant of-
fice-holder and any other authority or body having responsibility for
any matter arising out of, or connected with, the default of a member of
the [UK RIE] or any [designated non-member] or the default of a
[recognised clearing house] or another [recognised investment exchange].

Paragraph 15 (Margin)

Where the [UK RIE] provides clearing services, the [default rules]
of the [UK RIE] must provide that in the event of a default, margin

(1)

provided by the defaulter for his own account is not to be applied
to meet a shortfall on a client account other than a client account
of the defaulter.
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This paragraph is without prejudice to the requirements of any rules
relating to clients' money made by the [FSA] under sections 138 and
139 of the Act.

(2)

For the purposes of this paragraph, "client account of the defaulter"
means an account held by the [UK RIE] in the name of the defaulter

(3)

in which relevant transactions effected by the defaulter have been
recorded.

In sub-paragraph (3) "relevant transaction" has the same meaning
as in regulation 16(1) of the Financial Markets and Insolvency Regu-
lations 1991.

(4)

Schedule to the Recognition Requirements Regulations, Part IV2.17.3

Paragraph 24 (Default rules in respect of market contracts)

The [UK RCH] must have default rules which, in the event
of a member of the [UK RCH] being or appearing to be un-

(1)

able to meet his obligations in respect of one or more market
contracts, enable action to be taken to close out his position
in relation to all unsettled market contracts to which he is a
party.

The [default rules] may authorise the taking of the same or
similar action where a member appears to be likely to be-

(2)

come unable to meet his obligations in respect of one or
more market contracts.

Sub-paragraph (4) applies where the clearing house has
arrangements for transacting business with, or in relation

(3)

to common members of, a [recognised investment exchange]
or another [recognised clearing house].

A [UK RCH] must have [default rules] which in the event of
the investment exchange or the clearing house being or ap-

(4)

pearing to be unable to meet its obligations in respect of one
or more [market contracts], enable action to be taken in re-
spect of unsettled [market contracts] to which that person is
a party.

Paragraph 25 (Content of rules)

The [default rules] must provide -(1)

for all rights and liabilities of the defaulter under or
in respect of unsettled market contracts to be discharged

(a)

and for there to be paid by or to the defaulter such sum
of money (if any) as may be determined in accordance
with the [default rules];

for the sums so payable by or to the defaulter in respect
of different contracts entered into by the defaulter in

(b)

one capacity for the purposes of section 187 of the
Companies Act [1989] to be aggregated or set off so as
to produce a net sum;
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if relevant, for that sum to be aggregated with, or set
off against, any sum owed by or to the clearing house

(bb)

by or to AP under an indemnity given or reimburse-
ment or similar obligation in respect of a margin set
off agreement in which the defaulter chose to partic-
ipate so as to produce a net sum;

for the net sum referred to in [(1)](b) or, if relevant,
the net sum referred to in [(1)](bb)

(c)

if payable by the defaulter to the clearing house,
to be set off against -

(i)

(aa)  any property provided by or on behalf of
the defaulter as cover for margin (or the pro-
ceeds of realisation of such property);

(bb)  to the extent (if any) that any sum remains
after set off under (aa), any default fund contri-
bution provided by the defaulter remaining af-
ter any application of such contribution;

to the extent (if any) that any sum remains after
set off under (i), to be paid from such other

(ii)

funds, including the default fund, or resources
as the clearing house may apply under its [de-
fault rules];

if payable by the clearing house to the defaulter,
to be aggregated with

(iii)

(aa)  any property provided by or on behalf of
the defaulter as cover for margin (or the pro-
ceeds of realisation of such property);

(bb) any default fund contribution provided by
the defaulter remaining after any application
of such contribution; and

for the certification by or on behalf of the [UK RCH]
of the sum finally payable or, as the case may be, of
the fact that no sum is payable.

(d)

In sub-paragraph (1), "margin set off agreement" means
an agreement between the clearing house and AP permit-

(1A)

ting any eligible position to which the Participant Member
is party with the clearing house and any eligible position
to which the Participant Member is party with AP to be
taken into account in calculating a net sum owed by or to
the Participant Member to or by either the clearing house
or AP and/or margin to be provided to, either or both,
the clearing house and AP.
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In sub-paragraph (1A) -

"AP" means a [recognised investment exchange] or another
[recognised clearing house] of whom a Participant Member
is a member;

"eligible position" means any position which may be includ-
ed in the set off calculation;

"Participant Member" means a person who -

(a) is a member of the clearing house;

(b) is a member or participant of AP; and

(c) chooses to participate, in accordance with the rules of
the clearing house, in such agreement.

(1B)

The property, contribution, funds or resources referred to
in (1)(c), against which the net sum is to be set off (or with

(1C)

which it is to be aggregated) are subject to any unsatisfied
claims arising out of the default of a defaulter before the
default in relation to which the calculation is being made.

The reference in sub-paragraph (1) to the rights and liabil-
ities of a defaulter under or in respect of an unsettled market

(2)

contract includes (without prejudice to the generality of that
provision) rights and liabilities arising in consequence of
action taken under provisions of the [default rules] authoris-
ing -

the effecting by the UK RCH of corresponding contracts
in relation to unsettled market contracts to which the
defaulter is party;

(a)

the transfer of the defaulter's position under an unset-
tled market contract to another member of the [UK
RCH];

(b)

the exercise by the [UK RCH] of any option granted by
an unsettled market contract.

(c)

A "corresponding contract" means a contract on the same
terms (except as to price or premium) as the market contract

(3)

but under which the person who is the buyer under the
market contract agrees to sell and the person who is the
seller under the market contract agrees to buy.

Sub-paragraph (3) applies with any necessary modifications
in relation to a market contract which is not an agreement
to sell.

(4)

The reference in sub-paragraph (1) to the rights and liabil-
ities of a defaulter under or in respect of an unsettled market

(5)
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contract does not include, where he acts as agent, rights
or liabilities of his arising out of the relationship of prin-
cipal and agent.

Paragraph 25A (Content of rules)

The rules of the [UK RCH] must provide that in the event of a default,
any default fund contribution provided by the defaulter shall only be
used in accordance with paragraph 25(1)(c)(i) or (ii).

Paragraph 26 (Notification to other parties affected)

The [UK RCH] must have adequate arrangements for ensuring that
parties to unsettled market contracts with a defaulter are notified as soon
as reasonably practicable of the default and of any decision taken under
the [default rules] in relation to contracts to which they are a party.

Paragraph 27 (Cooperation with other authorities)

The [UK RCH] must be able and willing to cooperate, by the sharing of
information and otherwise, with the Secretary of State, any relevant of-
fice-holder and any other authority or body having responsibility for
any matter arising out of or connected with the default of a member of
the [UK RCH]or the default of a [recognised investment exchange] or
another [recognised clearing house].

Paragraph 28 (Margin)

The [default rules] of the [UK RCH] must provide that in
the event of a default, margin provided by the defaulter

(1)

for his own account is not to be applied to meet a shortfall
on a clientaccount other than a client account of the de-
faulter.

This paragraph is without prejudice to the requirements
of any rules relating to clients' money made by the [FSA]
under sections 138 and 139 of the Act.

(2)

For the purposes of this paragraph, "client account of the
defaulter" means an account held by the [UK RCH] in

(3)

the name of the defaulter in which relevant transactions
effected by the defaulter have been recorded.

In sub-paragraph (3) "relevant transaction" has the same
meaning as in regulation 16(1) of the Financial Markets
and Insolvency Regulations 1991.

(4)

UK RIEs which, under their rules, have market contracts and UK RCHs which, under
their rules, enter into market contracts are required to have default rules. The default

2.17.4

rules must enable the UK recognised body to take action in relation to a member , an
interoperating RIE or RCH and, for an RIE, a designated non-member, who appears
unable, or likely to become unable, to meet his obligations in respect of one or more
unsettled market contracts.
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This action is to provide for all rights and liabilities of the defaulter (including a recognised
investment exchange or a recognised clearing house) and any counterparty to an unsettled

2.17.5

market contract to be discharged and for there to be paid between the defaulter and each
counterparty one sum representing the net amount of all the contracts between them.
Property provided by the defaulter as cover for margin or any relevant sum owed under
a margin set-off arrangement), or any remaining default fund contribution provided by
the defaulter, may be set off against any amount owing by the defaulter. At the conclusion
of this process, the UK recognised body must certify the sum finally payable in each case.

The Companies Act 1989 contains provisions which protect action taken by a UK
recognised body under its default rules from the normal operation of insolvency law which
might otherwise leave this action open to challenge by a relevant office-holder.

2.17.6
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Recognised Investment Exchanges and Recognised Clearing
Houses

Chapter 3

Notification rules for UK
recognised bodies
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3.1 Application and purpose

Application..............................................................................................................
3.1.1 (1) The notification rules in this chapter, which are made under

section 293 of the Act (Notification requirements), apply to all
UK recognised bodies.

(2) The rules relating to the form and method of notification in
■ REC 3.2 also apply to overseas recognised bodies.

The notification rules for overseas recognised bodies are set out in ■ REC 6. The
guidance set out at ■ REC 3.3 in relation to the waiving and modification of notification

3.1.2

rules also applies to the notification rules in this chapter and to the notification rules
in ■ REC 6.

The notification rules in this chapter are in addition to the requirements on UK
recognised bodies to give notice or information to the FSA under sub-sections 293(5),
(6) and (7) of the Act.

3.1.3

Purpose..............................................................................................................
The notification rules in this chapter are made by the FSA in order to ensure that it is
provided with notice of events and information which it reasonably requires for the
exercise of its functions under the Act.

3.1.4
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3.2 Form and method of notification

Form of notification..................................................................................................................
Where a recognised body is required to give any notice or information
under any notification rule, it may do so (unless that rule expressly provides

3.2.1

otherwise) orally or in writing, whichever is the more appropriate in the
circumstances, but, where it gives notice or information orally, it must
confirm that notice or information in writing promptly.

Method of notification..................................................................................................................
Unless otherwise stated in the notification rule, a written notification
required from a recognised body under any notification rule must be:

3.2.2

(1) given to, or addressed for the attention of, the recognised body's
usual supervisory contact at the FSA;

(2) delivered to the FSA by one of the methods in ■ REC 3.2.3 R.

Table Methods of notification3.2.3

Method of delivery

Post to the address in REC 3.2.4 R(1)

Leaving the notification at the address in REC 3.2.4 R and obtaining
a time-stamped receipt

(2)

Electronic mail to an address for the recognised body's usual super-
visory contact at the FSA and obtaining an electronic confirmation
of receipt

(3)

Hand delivery to the recognised body's usual supervisory contact at
the FSA

(4)

Fax to a fax number for the recognised body's usual supervisory
contact at the FSA, provided that the FSA receives a copy of the

(5)

notification by one of methods (1) - (4) in this table within five busi-
ness days after the date of the faxed notification
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The address for a written notification to the FSA is:

The Financial Services Authority

25 The North Colonnade

Canary Wharf

London E14 5HS

3.2.4

Timely notification..............................................................................................................
If a notification rule requires notification within a specified period:3.2.5

(1) the recognised body must give the notification so as to be
received by the FSA no later than the end of that period; and

(2) if the end of that period falls on a day which is not a business
day, the notification must be given so as to be received by the
FSA no later than the first business day after the end of that
period.

Service of Notice Regulations..............................................................................................................
The Financial Services and Markets Act 2000 (Service of Notices) Regulations 2001
(SI 2001/1420) contain provisions relating to the service of documents on the FSA.

3.2.6

They do not apply to notifications required under the notification rules in this chapter
and in ■ REC 6 because of the specific rules in this section.
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3.3 Waivers

Statutory power..................................................................................................................
Under section 294 of the Act (Modification or waiver of rules), the FSA may, on the
application or with the consent of a recognised body (including an overseas recognised

3.3.1

body), direct that any notification rule is not to apply to the body or is to apply with such
modifications as may be specified in the waiver.

A waiver given under section 294 of the Act may be made subject to conditions.3.3.2

Under section 294(4) of the Act, before the FSA may give a waiver of notification rules,
it must be satisfied that:

3.3.3

(1) compliance by the recognised body with those notification rules, or with those
rules as unmodified, would be unduly burdensome or would not achieve the
purpose for which those rules were made; and

(2) the waiver would not result in undue risk to persons whose interests those rules
are designed to protect.

Applications..................................................................................................................
Where a recognised body wishes to make an application to the FSA for a waiver of a
notification rule, it should in the first instance inform its usual supervisory contact at the
FSA.

3.3.4

There is no application form, but applicants should make their application formally and
in writing and in accordance with any direction the FSA may make under section 294(2)
of the Act. Each application should set out at least:

3.3.5

(1) full particulars of the waiver which is requested;

(2) the reason why the recognised body believes that the criteria set out in section
294(4) (and described in ■ REC 3.3.3 G) would be met, if this waiver were granted;
and

(3) where the recognised body believes that these criteria would be met if the FSA
gave a waiver under section 294 subject to any condition, particulars of the
kind of condition contemplated.
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The FSA may request further information from the applicant, before deciding whether
to give a waiver under section 294 of the Act.

3.3.6

Waivers..............................................................................................................
Any waiver given by the FSA under section 294 of the Act will be made in writing,
stating:

3.3.7

(1) the name of the recognised body in respect of which the waiver is made;

(2) the notification rules which are to be waived or modified in respect of that
body;

(3) where relevant, the manner in which any rule is to be modified;

(4) any condition or time limit to which the waiver is subject; and

(5) the date from which the waiver is to take effect.

Where the FSA considers that it will not give the waiver which has been applied for,
the FSA will give reasons to the applicant for its decision. The FSA will endeavour,

3.3.8

where practicable, to inform an applicant in advance where it seems that an application
is likely to fail unless it is amended or expanded, so that the applicant will have the
opportunity to make any necessary amendments or additions before the application
is considered.

Where the FSA wishes to give a waiver under section 294 of the Act with the consent
of a recognised body (rather than on the application of a recognised body), the FSA
will correspond or discuss this with that body in order to agree an appropriate waiver.

3.3.9

Reviews of waivers..............................................................................................................
The FSA will periodically review any waiver it has given. The FSA has the right to
revoke a waiver under section 294(6) of the Act. This right is likely to be exercised in

3.3.10

the event of a material change in the circumstances of the recognised body or in any
fact on the basis of which the waiver was given.
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3.4 Key individuals and internal organisation

Purpose..................................................................................................................
The purpose of ■ REC 3.4 is to enable the FSA to monitor changes in the arrangements a
UK recognised body makes for the carrying out of its relevant functions or for overseeing
the work of key individuals or departments responsible for its relevant functions.

3.4.1

Key individuals..................................................................................................................
Where, in relation to a UK RCH , a person has been appointed or elected,
has resigned as, or has ceased to be, a key individual, that UK RCH must

3.4.2

immediately give notice of that event, and give the information specified
for the purposes of this rule in ■ REC 3.4.4 R to the FSA.

Where, in relation to a UK RIE a proposal has been made to appoint or
elect a person as a key individual, that UK RIE must at least 30 days before

3.4.2A

the date of the appointment or election give notice of that event, and give
the information specified for the purposes of this rule in ■ REC 3.4.4A R to
the FSA.

[Note: Article 37(1), paragraph 1, second sentence of MiFID]

Where, in relation to a UK RIE a person has resigned as, or has ceased to
be, a key individual, that UK RIE must immediately give notice of that
event, and give the name of the person.

[Note: Article 37(1), paragraph 1, second sentence of MiFID]

3.4.2B

3.4.3 (1) Key individuals include the persons who, under the operational or managerial
arrangements of the UK recognised body, are appointed to manage the
departments responsible for carrying out its relevant functions, whether or not
they are members of its governing body. A person appointed to carry out specific
tasks, such as to conduct a particular investigation into a specific set of facts,
would not usually be a key individual.

(2) A key individual need not be an employee of a UK recognised body. For example,
an employee of an undertaking in the same group or a self-employed contractor
of a UK recognised body might be a key individual, depending on the role he
plays in that body.
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(3) A department of a UK recognised body should be regarded as responsible
for carrying out a relevant function if it is responsible for any activity or
activities which form a significant part of a relevant function or which make
a significant contribution to the performance of a relevant function.

(4) The FSA does not need to be notified where minor changes are made to the
responsibilities of a key individual, but where a major change in
responsibilities is made which amounts to a new appointment, the FSA should
be notified under ■ REC 3.4.2 R.

The following information is specified for the purposes of ■ REC 3.4.2 R:3.4.4

(1) where a person has been appointed or elected as a key
individual:

(a) that person's name;

(b) his date of birth;

(c) a description of the responsibilities which he will have in
the post to which he has been appointed or elected; or

(2) where a person has resigned as or otherwise ceased to be a key
individual, that person's name.

The following information is specified for the purposes of ■ REC 3.4.2A R:3.4.4A

(1) that person's name;

(2) his date of birth;

(3) a description of the responsibilities which he will have in the
post to which he is to be appointed or elected.

[Note: Article 37(1), paragraph 1, second sentence of MiFID]

Standing committees..............................................................................................................
Where the governing body of a UK recognised body delegates any of its
functions (which relate to that UK recognised body'srelevant functions)

3.4.5

to a standing committee, or appoints a standing committee to manage
or oversee the carrying out of any of that UK recognised body'srelevant
functions, that UK recognised body must immediately notify the FSA
of that event and give the FSA the following information:

(1) the names of the members of that standing committee; and

(2) the terms of reference of that standing committee (including a
description of any powers delegated to that committee and any
conditions or limitations placed on the exercise of those powers).
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Where:3.4.6

(1) there is any change in the composition or the terms of reference
of any standing committee referred to in ■ REC 3.4.5 R; or

(2) any such committee is dissolved;

the UK recognised body must immediately notify the FSA of that event
and give particulars of any change referred to in (1) to the FSA.

3.4.7 (1) Standing committees include permanent committees with executive, supervisory,
policy-making or rule-making responsibilities. Committees appointed for
particular tasks or committees established for purely consultative or advisory
purposes would not usually be considered to be standing committees.

(2) Committees which include persons who are not members of the governing body
can be standing committees.
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3.5 Disciplinary action and events relating to
key individuals

Disciplinary action..............................................................................................................
Where any key individual of a UK recognised body:3.5.1

(1) is the subject of any disciplinary action because of concerns
about his alleged misconduct;

(2) resigns as a result of an investigation into his alleged misconduct;
or

(3) is dismissed for misconduct;

that body must immediately give the FSA notice of that event, and give
the information specified for the purposes of this rule in ■ REC 3.5.2 R.

The following information is specified for the purposes of ■ REC 3.5.1 R:3.5.2

(1) the name of the key individual and his responsibilities within
the UK recognised body;

(2) details of the acts or alleged acts of misconduct by that key
individual; and

(3) details of any disciplinary action which has been or is proposed
to be taken by that body in relation to that key individual.

Other events..............................................................................................................
Where a UK recognised body becomes aware that any of the following
events has occurred in relation to a key individual, it must immediately
give the FSA notice of that event:

3.5.3

(1) a petition for bankruptcy is presented (or similar or analogous
proceedings under the law of a jurisdiction outside the United
Kingdom are commenced) against that key individual; or

(2) a bankruptcy order (or a similar or analogous order under the
law of a jurisdiction outside the United Kingdom) is made
against him; or
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(3) he enters into a voluntary arrangement (or a similar or analogous
arrangement under the law of a jurisdiction outside the United
Kingdom) with his creditors.

PAGE
11

FSA Handbook ■  Release 120 ● December 2011

Section 3.5 : Disciplinary action and events relating
to key individuals

REC 3 : Notification rules for UK
recognised bodies

3

LME-002841



3.6 Constitution and governance

Where a UK recognised body is to circulate any notice or other document
proposing any amendment to its memorandum or articles of association
(or other similar agreement or document relating to its constitution) to:

3.6.1

(1) its shareholders (or any group or class of them); or

(2) its members (or any group or class of them); or

(3) any other group or class of persons which has the power to
make that amendment or whose consent or approval is required
before it may be made;

that UK recognised body must give notice of that proposed amendment,
and give the information specified for the purposes of this rule in
■ REC 3.6.2 R to the FSA, at the same time as that notice or document
is circulated.

The following information is specified for the purposes of ■ REC 3.6.1 R:3.6.2

(1) the proposed amendments referred to in ■ REC 3.6.1 R;

(2) the reasons for the proposal; and

(3) a description of the group or class of persons to whom the
proposal is to be circulated.

A UK recognised body which is incorporated as a company in the United Kingdom
will, in many circumstances, be able to comply with ■ REC 3.6.1 R by providing a copy
of the notice of special resolution issued to its shareholders.

3.6.3

Where a UK recognised body makes an amendment to its memorandum
or articles of association (or other similar agreement or document relating

3.6.4

to its constitution), that UK recognised body must immediately give the
FSA notice of that event, and give written particulars of that amendment
and of the date on which it is to become or became effective.
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A UK recognised body which is incorporated as a company in the United Kingdom will,
in many circumstances, be able to comply with ■ REC 3.6.4 R by providing a copy of the
special resolution effecting the amendment.

3.6.5

Where any change is made to an agreement which relates to the constitution
or governance of a UK recognised body:

3.6.6

(1) between that UK recognised body and another person; or

(2) between the owners of that UK recognised body; or

(3) between the owners of that UK recognised body and another
person; or

(4) between other persons;

that UK recognised body must give the FSA notice of that event as soon
as it is aware of it, and give written particulars of that change and of the
date on which it is to become or became effective.

The purpose of ■ REC 3.6.6 R is to ensure that the FSA is informed of changes to agreements
which specify the arrangements by which a UK recognised body will be governed or by

3.6.7

which important decisions will be taken within that body. It is not intended to cover any
agreement by which someone is appointed to be a key individual or which covers the
terms and conditions of service in such an appointment.
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3.7 Auditors

Where the auditors of a UK recognised body cease to act as such, that
UK recognised body must immediately give the FSA notice of that event,
and the following information:

3.7.1

(1) whether the appointment of those auditors expired or was
terminated;

(2) the date on which they ceased to act; and

(3) if it terminated, or decided not to renew, their appointment, its
reasons for taking that action or decision.

Where a UK recognised body appoints new auditors, that body must
immediately give the FSA notice of that event, and the following
information:

3.7.2

(1) the name and business address of those new auditors; and

(2) the date of their appointment as auditors.
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3.8 Financial and other information

A UK recognised body must give the FSA:3.8.1

(1) a copy of its annual report and accounts; and

(2) a copy of the consolidated annual report and accounts:

(a) of any group in which the UK recognised body is a subsidiary
undertaking; or

(b) (if the UK recognised body is not a subsidiary undertaking in
any group) of any group of which the UK recognised body is
a parent undertaking;

no later than the time specified for the purpose of this rule in ■ REC 3.8.2 R.

The time specified for the purpose of ■ REC 3.8.1 R is the latest of:3.8.2

(1) four months after the end of the financial year to which the
document which is to be given to the FSA relates; or

(2) the time when the documents described in ■ REC 3.8.1 R (1) or
■ REC 3.8.1 R (2)(b) are sent to the members or shareholders of the
UK recognised body; or

(3) the time when the document described in ■ REC 3.8.1 R (2)(a) are
sent to the shareholders in a parent undertaking of the group to
which that document relates.

Where an audit committee of a UK recognised body has prepared a report
in relation to any period or any matter relating to any relevant function

3.8.3

of that UK recognised body, the UK recognised body must immediately
give the FSA a copy of that report.

A UK recognised body must give the FSA a copy of:3.8.4

(1) its quarterly management accounts; or

(2) its monthly management accounts;
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within one month of the end of the period to which they relate.

A UK recognised body is not required to provide quarterly and monthly management
accounts in respect of the same period, but management accounts (whether quarterly

3.8.5

or monthly) should be submitted for all periods. A UK recognised body may choose
whichever method is the more suitable for it, but where it intends to change from
providing monthly to quarterly management accounts (or from quarterly to monthly
management accounts), it should inform the FSA of that fact.

A UK recognised body must give the FSA:3.8.6

(1) a statement of its anticipated income, expenditure and cashflow
for each financial year; and

(2) an estimated balance sheet showing its position as it is
anticipated at the end of each financial year;

before the beginning of that financial year.

Where the accounting reference date of a UK recognised body is changed,
that body must immediately give notice of that event to the FSA and
inform it of the new accounting reference date.

3.8.7
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3.9 Fees and incentive schemes

The purpose of ■ REC 3.9.2 R is to enable the FSA to obtain information on changes to
standard tariffs for matters such as membership and trading and of any scheme introduced

3.9.1

by the UK recognised body for rebating or waiving fees or charges. A UK recognised body
is not required to inform the FSA of fees or charges for which the UK recognised body
does not charge according to a standard tariff.

A UK recognised body must give the FSA a summary of:3.9.2

(1) any proposal to change the fees or charges levied on its members
(or any group or class of them), at the same time as the proposal
is communicated to those members; and

(2) any such change, no later than the date when it is published or
notified to those members.
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3.10 Complaints

Where a UK recognised body'scomplaints investigator has investigated
a complaint arising in connection with the performance of, or failure to

3.10.1

perform, any of its regulatory functions, and that complaints investigator
has made a recommendation in respect of that complaint that the UK
recognised body should:

(1) make a compensatory payment to any person; or

(2) remedy the matter which was the subject of that complaint;

the UK recognised body must immediately notify the FSA of that event,
and give the FSA a copy of the complaints investigator's report and
particulars of his recommendations as soon as that report or those
recommendations are available to it.
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3.11 Insolvency events

On:3.11.1

(1) the presentation of a petition for the winding up of a UK recognised
body (or the commencement of any similar or analogous
proceedings under the law of a jurisdiction outside the United
Kingdom); or

(2) the appointment of a receiver, administrator, liquidator, trustee
or sequestrator of assets of that body (or of any similar or
analogous appointment under the laws of a jurisdiction outside
the United Kingdom); or

(3) the making of a voluntary arrangement by that body with its
creditors (or of any similar or analogous arrangement under the
law of a jurisdiction outside the United Kingdom);

that body must immediately give the FSA notice of that event.
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3.12 Legal proceedings

If any civil or criminal legal proceedings are instituted against a UK
recognised body, it must, unless ■ REC 3.12.2 R applies, immediately give
notice of that event and give the following information to the FSA:

3.12.1

(1) in the case of civil proceedings, the name of the claimant,
particulars of the claim, the amount of damages and any other
remedy sought by the claimant, and particulars of any allegation
that any act or omission of that body was in bad faith; and

(2) in the case of criminal proceedings, particulars of the offence
with which that body is charged.

A UK recognised body is not required to give notice of civil legal
proceedings or information about them to the FSA under ■ REC 3.12.1 R,
where:

3.12.2

(1) the amount of damages claimed would not significantly affect
that UK recognised body's financial resources, if the claim were
successful;

(2) the claim would not have a significant adverse effect on the
reputation and standing of that body, if that claim were
successful; and

(3) the claim does not relate to that body's regulatory functions.
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3.13 Delegation of relevant functions

3.13.1 (1) The purpose of ■ REC 3.13 is to enable the FSA to monitor any significant
instances where UK recognised bodies outsource their functions to other persons
(as they are permitted to do under Regulation 6 of the Recognition Requirements
Regulations. See ■ REC 2.2).

(2) The FSA does not need to be notified of every instance of outsourcing by a UK
recognised body, but only where an activity or activities which form a significant
part of a relevant function or which make a significant contribution to the
performance of a relevant function are outsourced.

Where a UK recognised body makes an offer or agrees to delegate any of
its relevant functions to another person, it must immediately give the FSA
notice of that event, and:

3.13.2

(1) inform the FSA of the reasons for that delegation or proposed
delegation;

(2) inform the FSA of the reasons why it is satisfied that it will continue
to meet the recognition requirements following that delegation;

(3) where it makes such an offer by issuing a written invitation to
tender to another body or person, give the FSA a copy of that
invitation to tender; and

(4) where it makes such an agreement, give the FSA a copy of that
agreement.

A UK recognised body must immediately give the FSA notice, where it
makes an offer or agrees to undertake any relevant function of another
UK recognised body.

3.13.3
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3.14 Products, services and normal hours of
operation

Purpose..............................................................................................................
The purpose of ■ REC 3.14 is to ensure that the FSA is informed of planned changes to
the services a UK recognised body intends to provide and of the normal hours of

3.14.1

operation of those services. Unplanned suspensions of those services, unplanned changes
in hours of operation and events causing a UK recognised body to be unable to provide
those services should be notified to the FSA under the rules in ■ REC 3.15.

Products and services..............................................................................................................
Where a UK RIE proposes to admit to trading (or to cease to admit to
trading) by means of its facilities:

3.14.2

(1) a specified investment (other than a security or an option in
relation to a security); or

(2) a type of security or a type of option in relation to a security;

it must give the FSA notice of that event, and the information specified
for the purposes of this rule in ■ REC 3.14.6 R to the FSA, at the same
time as that proposal is first formally communicated to its members or
shareholders (or any group or class of them).

When a UK RIE removes a financial instrument from trading on a
regulated market, it must immediately give the FSA notice of that event

3.14.2A

and relevant information including particulars of that financial
instrument and the reasons for the action taken.

[Note: Article 41(1), paragraph 2 of MiFID]

Where a UK recognised body proposes to provide (or to cease to provide)
clearing services in respect of:

3.14.3

(1) a specified investment (other than a security or an option in
relation to a security); or

(2) a type of security or a type of option in relation to a security;

3

3.14.3FSA Handbook ■  Release 120 ● December 2011

Section 3.14 : Products, services and normal hours
of operation

REC 3 : Notification rules for UK
recognised bodies

PAGE
22

LME-002852



it must, unless ■ REC 3.14.4 R applies, give the FSA notice of that event and
the information specified for the purposes of this rule in ■ REC 3.14.6 R, at
the same time as that proposal is first formally communicated to its
members or shareholders (or any group or class of them).

A UK RCH is not required to give the FSA notice or information under
■ REC 3.14.3 R where it proposes to offer (or to cease to offer) clearing

3.14.4

services under an agreement with a UK RIE in respect of a specified
investment for which that UK RIE is required to give the FSA notice under
■ REC 3.14.2 R , provided that the UK RIE has given the FSA the information
specified in ■ REC 3.14.6 R (3).

Securities falling within the same article in Part III of the Regulated Activities Order which
may be given the same generic description (for example, shares admitted to the UKofficial

3.14.5

list) will normally be regarded as being of the same type. Options in relation to the same
type of security will normally be regarded as being options of the same type.

The following information is specified for the purposes of ■ REC 3.14.2 R
and ■ REC 3.14.3 R:

3.14.6

(1) a description of the specified investment to which the proposal
relates;

(2) where that specified investment is a derivative, the proposed terms
of that derivative; and

(3) in the case of a UK RIE which is admitting that specified investment
to trading, the name of any RCH which will provide clearing
services in respect of that specified investment under an agreement
with that UK RIE.

Where:3.14.7

(1) a UK RIE proposes to amend the standard terms of any derivative
admitted to trading by means of its facilities; or

(2) a UK recognised body proposes to amend the standard terms
relating to the provision of clearing services for any derivative in
respect of which it provides clearing services;

it must give the FSA notice of that event, and written particulars of those
proposed amendments, at the same time as that proposal is first formally
communicated to its members or shareholders (or any group or class of
them).

Where a UK recognised body proposes to make (or to cease to make)
arrangements for the safeguarding and administration of assets belonging

3.14.8

to any other person (other than an undertaking in the same group), that
recognised body must give the FSA notice of that event, and the information
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specified for the purposes of this rule in ■ REC 3.14.9 R, at the same time
as that proposal is first formally communicated to its members or
shareholders (or any group or class of them).

The following information is specified for the purposes of ■ REC 3.14.8 R:3.14.9

(1) a description of the assets (or types of assets) to which the
proposal relates; and

(2) the date or dates on which arrangements referred to in
■ REC 3.14.8 R will be made (or cease to be made).

The FSA does not need to be notified of proposals to offer (or to withdraw offers of)
safeguarding and administration services for individual assets of the same type. Specified

3.14.10

investments (other than securities) falling within the same article in Part III of the
Regulated Activities Order will normally be regarded as being of the same type.
Securities falling within the same article in Part III of the Regulated Activities Order
which may be given the same generic description (for example, shares admitted to the
UK official list) will also normally be regarded as being of the same type.

Hours of operation..............................................................................................................
Where a UK recognised body proposes to change its normal hours of
operation, it must give the FSA notice of that proposal, and particulars

3.14.11

of, and the reasons for, the actions proposed, at the same time as the
proposal is first formally communicated to its members or shareholders,
or any group or class of them.
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3.14A Operation of a regulated market or MTF

Purpose..................................................................................................................
The purpose of ■ REC 3.14A is to ensure that the FSA is informed of planned changes to
a UK RIE markets and their regulatory status as either a regulated market or MTF.

3.14A.1

Operation of a regulated market..................................................................................................................
Where a UK RIE proposes to operate a new regulated market or close an
existing regulated market it must give the FSA notice of that event and the

3.14A.2

information specified for the purposes of this rule in ■ REC 3.14A.3 R, at
the same time as that proposal is first formally communicated to its
members or shareholders (or any group or class of them).

The following information is specified for the purposes of ■ REC 3.14A.2 R:3.14A.3

(1) where the UK RIE proposes to operate a new regulated market:

(a) a description of the regulated market; and

(b) a description of the specified investments which will be
admitted to trading on that regulated market.

(2) where the UK RIE proposes to close a regulated market, the name
of that regulated market.

Operation of an MTF..................................................................................................................
Where a UK RIE proposes to operate a new MTF or close an existing MTF
it must give the FSA notice of that event and the information specified for

3.14A.4

the purposes of this rule in ■ REC 3.14A.5 R, at the same time as that proposal
is first formally communicated to its members or shareholders (or any
group or class of them).

The following information is specified for the purposes of ■ REC 3.14A.4 R:3.14A.5

(1) where the UK RIE proposes to operate a new MTF:

(a) a description of the MTF; and
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(b) a description of the specified investments which will be
admitted to trading on that MTF.

(2) where the UK RIE proposes to close a MTF, the name of that
MTF.

3
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3.15 Suspension of services and inability to
operate facilities

Purpose..................................................................................................................
3.15.1 (1) The purpose of ■ REC 3.15.2 R to ■ REC 3.15.5 G is to enable the FSA to obtain

information where a UK recognised body decides to suspend the provision of
its services in relation to particular investments. Planned changes to the provision
of services should be notified to the FSA under ■ REC 3.14.

(2) ■ REC 3.15.6 R to ■ REC 3.15.7 R provide for notification to the FSA where a UK
recognised body is unable to operate or provide its facilities for reasons outside
its control or where it decides to extend its hours of operation in an emergency.

Suspension of services..................................................................................................................
Where, for any reason, an RIE:3.15.2

(1) suspends trading in any derivative (other than an option in relation
to a security), in any type of security or in any type of option in
relation to a security; or

(2) temporarily calls a trading halt in respect of any type of security
or in any type of option in relation to a security;

it must immediately give the FSA notice of that event, particulars of that
derivative, type of security or type of option in relation to a security, as
the case may be, and the reasons for the action taken.

When a UK RIE suspends trading on a regulated market in any financial
instrument, it must immediately give the FSA notice of that event and

3.15.2A

relevant information including particulars of that financial instrument and
the reasons for the action taken.

[Note: Article 41(1), paragraph 2 of MiFID]

Where a UK recognised body suspends providing clearing services generally
in respect of any derivative (other than an option in relation to a security),

3.15.3

type of security or type of option in relation to a security, it must
immediately give the FSA notice of that event, particulars of that derivative,
type of security or type of option in relation to a security, as the case may
be, and the reasons for the action taken.
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Where a UK recognised body suspends any arrangements it makes for
the safeguarding and administration of any type of asset belonging to

3.15.4

any other person (other than an undertaking in the same group), that
UK recognised body must immediately give the FSA notice of that event,
particulars of that type of asset and the reasons for the action taken.

Specified investments (other than securities or options in relation to securities) falling
within the same article in Part III of the Regulated Activities Order will normally be

3.15.5

regarded as being assets of the same type. Securities falling within the same article in
Part III of the Regulated Activities Order which may be given the same generic
description (for example, shares admitted to the UK official list) will normally be
regarded as being of the same type. Options in relation to the same type of security
will normally be regarded as being options of the same type.

Inability to operate facilities..............................................................................................................
Where, because of the occurrence of any event or circumstances, a UK
recognised body is unable to operate any of its facilities within its normal

3.15.6

hours of operation, it must immediately give the FSA notice of that
inability and inform the FSA:

(1) which facility it is unable to operate;

(2) what event or circumstance has caused it to become unable to
operate that facility within those hours; and

(3) what action, if any, it is taking or proposes to take to enable it
to recommence operating that facility.

Extension of hours of operation..............................................................................................................
Where, because of the occurrence of any event or circumstances, a UK
recognised body extends its hours of operation, it must immediately
give the FSA notice of that event, and inform the FSA:

3.15.7

(1) what event or circumstance has caused it to do so;

(2) the new hours of operation; and

(3) the date on which it expects to revert to its normal hours of
operation.
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3.16 Information technology systems

The purpose of ■ REC 3.16 is to ensure that the FSA receives a copy of the UK recognised
body's plans and arrangements for ensuring business continuity if there are major problems

3.16.1

with its computer systems. The FSA does not need to be notified of minor revisions to,
or updating of, the documents containing a UK recognised body's business continuity
plan (for example, changes to contact names or telephone numbers).

Where a UK recognised body changes any of its plans for action in the
event of a failure of any of its information technology systems resulting in

3.16.2

disruption to the operation of its facilities, it must immediately give the
FSA notice of that event, and a copy of the new plan.

Where any reserve information technology system of a UK recognised body
fails in such a way that, if the main information technology system of that

3.16.3

body were also to fail, it would be unable to operate any of its facilities
during its normal hours of operation, that body must immediately give the
FSA notice of that event, and inform the FSA:

(1) what action that UK recognised body is taking to restore the
operation of the reserve information technology system; and

(2) when it is expected that the operation of that system will be
restored.
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3.17 Inability to discharge regulatory functions

Where, because of the occurrence of any event or circumstances, a UK
recognised body is unable to discharge any regulatory function, it must

3.17.1

immediately give the FSA notice of its inability to discharge that function,
and inform the FSA:

(1) what event or circumstance has caused it to become unable to
do so;

(2) which of its regulatory functions it is unable to discharge; and

(3) what action, if any, it is taking or proposes to take to deal with
the situation and, in particular, to enable it to recommence
discharging that regulatory function.
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3.18 Membership

3.18.1 (1) The purpose of ■ REC 3.18 is to enable the FSA to monitor changes in the types
of member admitted by UK recognised bodies and to ensure that the FSA has
notice of foreign jurisdictions in which the members of UK recognised bodies
are based. UK recognised bodies may admit persons who are not authorised
persons or persons who are not located in the United Kingdom, provided that
the recognition requirements continue to be met.

(2) ■ REC 3.18.2 R focuses on the admission of persons who are not authorised
persons (whether or not they are located in the United Kingdom) and on whether
the specific recognition requirement relating to access to facilities can still be
met. ■ REC 3.18.3 R focuses on the admission of members from outside the UK
and whether all relevant recognition requirements can be met.

(3) The information required under ■ REC 3.18 is relevant to the FSA's supervision
of the UK recognised body's obligations in relation to the enforceability of
compliance with the UK recognised body's rules. It is also relevant to the FSA's
broader responsibilities concerning market confidence and financial stability
and, in particular, its functions in relation to market abuse and financial crime.
It may also be necessary in the case of members based outside the United
Kingdom to examine the implications for the enforceability of default rules or
collateral and the settlement of transactions, and thus the ability of the UK
recognised body to continue to meet the recognition requirements. It follows
that the admission of a member from outside the United Kingdom who is not
an authorised person could require notification under both ■ REC 3.18.2 R and
■ REC 3.18.3 R, although a single report from the UK recognised body covering
both notifications would be acceptable to the FSA.

Where a UK recognised body admits a member who is not an authorised
person of a type of which, immediately before that time, that UK recognised

3.18.2

body had not admitted to membership, it must immediately give the FSA
notice of that event, and:

(1) a description of the type of person whom it is admitting to
membership; and

(2) particulars of its reasons for considering that, in admitting that
type of person to membership, it is able to continue to satisfy the
recognition requirement in paragraph 4(2)(a) or paragraph 19(2)(a)
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of the Schedule to the Recognition Requirements Regulations
which applies to it.

Where a UK recognised body admits for the first time a member whose
head or registered office is in a jurisdiction from which that UK

3.18.3

recognised body has not previously admitted members, it must
immediately give the FSA notice of that event, and:

(1) the name of that jurisdiction;

(2) the name of any regulatory authority in that jurisdiction which
regulates that member in respect of activities relating to specified
investments; and

(3) particulars of its reasons for considering that, in admitting a
member from that jurisdiction to membership, it is able to
continue to satisfy the recognition requirements which apply
to it.

A type of member means the description of any group of members to whom the same
generic description could be applied. For example, the description of any group of

3.18.4

members separately identified or defined in the rules might constitute a type of member
for the purposes of this section.
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3.19 Investigations

Where a UK recognised body becomes aware that a person has been
appointed by any regulatory body (other than the FSA or a UK recognised
body) to investigate:

3.19.1

(1) any business transacted by means of its facilities, if it is an RIE;
or

(2) any aspect of the clearing services which it provides;

it must immediately give the FSA notice of that event.

A UK recognised body need not give the FSA notice of:3.19.2

(1) routine inspections or visits undertaken in the course of regular monitoring,
complaints handling or as part of a series of 'theme visits'; or

(2) routine requests for information; or

(3) investigations into the conduct of members of the UK recognised body or of
other users of its facilities where the use of its facilities is a small or incidental
part of the subject matter of the investigation.
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3.20 Disciplinary action relating to members

Where a UK recognised body has taken any disciplinary action against
any member or any employee of a member, in respect of a breach of a

3.20.1

rule relating to the carrying on by the UK recognised body of any of its
regulatory functions, that body must immediately notify the FSA of that
event, and give:

(1) the name of the person concerned;

(2) details of the disciplinary action taken by the UK recognised
body; and

(3) the UK recognised body's reasons for taking that disciplinary
action.

Where an appeal is lodged against any disciplinary action referred to in
■ REC 3.20.1 R, the UK recognised body must immediately give the FSA
notice of that event, and:

3.20.2

(1) the name of the appellant and the grounds on which the appeal
is based, immediately; and

(2) the outcome of the appeal, when known.
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3.21 Criminal offences and civil prohibitions

Where a UK recognised body has evidence tending to suggest that any
person has:

3.21.1

(1) been carrying on any regulated activity in the United Kingdom in
contravention of the general prohibition; or

(2) been engaged in market abuse; or

(3) committed a criminal offence under the Act or subordinate
legislation made under the Act; or

(4) committed a criminal offence under Part V of the Criminal Justice
Act 1993 (Insider dealing); or

(5) committed a criminal offence under the Money Laundering
Regulations;

it must immediately give the FSA notice of that event, and full details of
that evidence in writing.

[Note: Article 26(2), first sentence (part) and Article 43(2), first sentence
(part) of MiFID. The rest of Article 26(2), first sentence (in so far as it
relates to market operators operating an MTF) and Article 43(2), first
sentence of MiFID is implemented by ■ REC 3.25.1 R]
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3.22 Restriction of, or instruction to close out,
open positions

Where a UK RIE decides to:3.22.1

(1) restrict the open position on any of the contracts of a member;
or

(2) issue instructions to a member to close out its positions on any
contracts;

that UK RIE must immediately give the FSA notice of that event, and
the member's name, the nature and size of any position to be restricted
or closed out and the reasons for the UK RIE's decision.
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3.23 Default

Where a UK recognised body decides to put a member into default, it must
immediately give notice of that event, and give the following information

3.23.1

to the FSA, at the same time as that decision is communicated to that
member or to any other member (or group or class of them) of that body:

(1) the name of the member and (where relevant) the class of
membership;

(2) the reasons for that decision; and

(3) the names of any other exchange or clearing house on which, to
the best of that UK recognised body's knowledge, that member
clears business or transacts for, or in respect of, its clients;

and as soon as practicable afterwards, give the FSA a summary of the
member's open positions, margin liability, cash and collateral balances in
respect of that member's accounts (including client accounts).
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3.24 Transfers of ownership

When a UK RIE becomes aware of a transfer of ownership of the UK
RIE which gives rise to a change in the persons who are in a position to

3.24.1

exercise significant influence over the management of the UK RIE,
whether directly or indirectly, it must immediately notify the FSA of
that event, and:

(1) give the name of the person(s) concerned; and

(2) give details of the transfer.

[Note: Article 38(2)(b) of MiFID]

The FSA may regard a person who falls within any of the cases in section 301(B)(2)
of the Act as being in a position to exercise significant influence.

3.24.2
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3.25 Significant breaches of rules and disorderly
trading conditions

A UK RIE must immediately notify the FSA of:3.25.1

(1) significant breaches of its rules; or

(2) disorderly trading conditions on any of its markets;

[Note: Article 26(2), first sentence (part) and Article 43(2), first sentence
(part) of MiFID. The rest of Article 26(2), first sentence (in so far as it
relates to market operators operating an MTF) and Article 43(2), first
sentence of MiFID is implemented by ■ REC 3.21.1 R (2)]
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3.26 Proposals to make regulatory provision

Statutory power..............................................................................................................
Under section 300B(1) of the Act (Duty to notify proposal to make regulatory
provision), a UK recognised body that proposes to make any regulatory provision
must give written notice of the proposal to the FSA without delay.

3.26.1

Under section 300B(2) of the Act, the FSA may, by rules under section 293 (Notification
requirements):

3.26.2

(1) specify descriptions of regulatory provision in relation to which, or
circumstances in which, the duty in section 300B(1) does not apply, or

(2) provide that the duty applies only to specified descriptions of regulatory
provision or in specified circumstances.

Under section 300B(3) of the Act, the FSA may also by rules under section 293:3.26.3

(1) make provision as to the form and contents of the notice required, and

(2) require the UK recognised body to provide such information relating to the
proposal as may be specified in the rules or as the FSA may reasonably
require.

Disapplication of duty to notify proposal to make regulatory provision..............................................................................................................
The duty in section 300B(1) of the Act does not apply to any of the
following:

3.26.4

(1) any regulatory provision which is required under EU law or
any enactment or rule of law in the United Kingdom; or

(2) the specification of the standard terms of any derivative
which a UK RIE proposes to admission to trading, or the

(a)

amendment of the standard terms of any derivative already
admitted to trading; or

(b) the specification or any amendment of standard terms
relating to the provision of clearing services for any
derivative; or
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(c) the specification or any amendment of operating procedures
which are reasonably consequential on any regulatory provision
falling within (a) or (b); or

(3) any regulatory provision which is expressed to have effect for no
longer than three months which is made by a UK recognised body
in response to an emergency event (including, without limitation,
a war, terrorist attack or labour strike); or

(4) any regulatory provision which does not impose a requirement
(including any obligation or burden) on persons affected (directly
or indirectly) by it; or

(5) any other regulatory provision which has not been excluded under
(1), (2), (3) or (4) other than any such provision which (taken
together with any other regulatory provision not otherwise the
subject of a notice under section 300B(1) of the Act):

(a) materially increases disclosure, reporting or corporate
governance requirements imposed on any person (whether
directly or indirectly); or

(b) imposes a material limitation affecting any person (whether
directly or indirectly including, without limitation, through an
amendment to fees or charges) on the type or nature of
financial instruments which may be listed or the subject of
admission to trading on the facilities operated by the UK RIE
proposing to make the regulatory provision; or

(c) materially limits access to, or use by, any person (whether
directly or indirectly including, without limitation, through an
amendment to fees or charges) of the facilities operated by the
UK recognised body proposing to make the regulatory
provision or

(d) materially adds to the circumstances in which any person
(whether directly or indirectly) may be liable to penalties or
other sanctions or have liability in damages.

Notice to the FSA..................................................................................................................
A notice under section 300B(1) of the Act of a proposal to make a
regulatory provision must be in writing and state expressly that it is a
notice for the purpose of that section. To be effective, a notice must:

3.26.5

(1) contain full particulars of the proposal to make a regulatory
provision which is the subject of that notice; and

(2) either be accompanied by sufficient supporting information to
enable the FSA to assess the purpose and effect of the proposed
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regulatory provision or refer to such information in
circumstances where such information has already been provided
to the FSA.

In determining whether a UK recognised body has provided sufficient supporting
information, the FSA may have regard to the extent to which the information includes:

3.26.6

(1) clearly expressed reasons for the proposed regulatory provision; and

(2) an appropriately detailed assessment of the likely costs and benefits of the
proposed regulatory provision.

A UK recognised body must provide such additional information in
connection with a notice under section 300B(1) of the Act as the FSA
may reasonably require.

3.26.7

Where a UK recognised body wishes to give notice to the FSA for the purposes of
section 300B(1) of the Act, it should in the first instance inform its usual supervisory
contact at the FSA.

3.26.8

The FSA expects that an advanced draft of any consultation document a UK recognised
body intends to publish in connection with a proposed regulatory provision could
provide some or all of the information described in ■ REC 3.26.5 R

3.26.9
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Recognised Investment Exchanges and Recognised Clearing
Houses

Chapter 4

Supervision
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4.1 Application and purpose

Application..............................................................................................................
■ REC 4.2, ■ REC 4.3 and ■ REC 4.5 apply to UK recognised bodies. ■ REC 4.4 and
■ REC 4.6 to ■ REC 4.8 apply to all recognised bodies. ■ REC 4.8 applies to applicants
for recognition as a recognised body.

4.1.1

Purpose..............................................................................................................
This chapter sets out the FSA's approach to the supervision of recognised bodies and
contains guidance on:

4.1.2

(1) the arrangements for investigating complaints about recognised bodies made
under section 299 of the Act (Complaints about recognised bodies)
(■ REC 4.4);

(2) the FSA's approach to the exercise of its powers under:

(a) section 296 of the Act (FSA's power to give directions) to give directions
to recognised bodies (■ REC 4.6);

(b) section 297 of the Act (Revoking recognition) to revoke recognition
orders (■ REC 4.7);

and the procedure to be followed in those cases and where the FSA decides
to refuse an application for recognition as a recognised body (■ REC 4.8);
and

(3) the FSA's approach to, and procedures for, the exercise of its powers under
sections 166 and 167 of the Companies Act 1989 to give directions to UK
recognised bodies in relation to action under their default rules (■ REC 4.5).

The FSA's general approach to supervision is intended to ensure that:4.1.3

(1) the FSA has sufficient assurance that recognised bodies continue at all times
to satisfy the recognition requirements and other obligations imposed by or
under the Act and UK RIEs continue at all times to satisfy the MiFID
implementing requirements ; and

(2) the FSA's supervisory resources are allocated, and supervisory effort is
applied, in ways which reflect the actual risks to the regulatory objectives.
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In applying these principles of risk based supervision to the supervision of recognised
bodies, the FSA has had particular regard to the special position of recognised bodies

4.1.4

under the Act as well as to its general duties set out in section 2 of the Act (The FSA's
general duties).

More information on the supervision of UK recognised bodies is given in ■ REC 4.2 and
■ REC 4.3. More information on the supervision of overseas recognised bodies is given in
■ REC 6.

4.1.5

PAGE
3

4.1.5FSA Handbook ■  Release 120 ● December 2011

Section 4.1 : Application and purposeREC 4 : Supervision

4

LME-002875



4.2 The supervisory relationship with UK
recognised bodies

The FSA expects to have an open, cooperative and constructive relationship with UK
recognised bodies to enable it to have a broad picture of the UK recognised body's

4.2.1

activities and its ability to meet the recognition requirements. This broad picture is
intended to complement the information which the FSA will obtain under section 293
of the Act (Notification requirements) or under notification rules made under that
section (see ■ REC 3). The FSA will usually arrange meetings between the Markets
Division and key individuals of the UK recognised body for this purpose. The frequency
and nature of these meetings may vary in accordance with the risk profile of the UK
recognised body.

UK recognised bodies are likely to develop and adapt their businesses in response to
customer demand and new market opportunities. Where such developments involve

4.2.2

changes to the way the UK recognised body operates, they are likely to involve changes
to the way it satisfies the recognition requirements, the MiFID implementing
requirements (in the case of a UK RIE) and other obligations in or under the Act.

The FSA expects a UK recognised body to take its own steps to assure itself that it will
continue to satisfy the recognition requirements, the MiFID implementing requirements

4.2.3

(in the case of a UK RIE) and other obligations in or under the Act when considering
any changes to its business or operations.

However, the FSA also expects that UK recognised bodies will keep it informed of all
significant developments and of progress with its plans and operational initiatives, and

4.2.4

will provide it with appropriate assurance that the recognition requirements and the
MiFID implementing requirements (in the case of a UK RIE) will continue to be
satisfied.
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