Rule Sel-Certtfiontion

July 15,2009
Office of the Secretary
Commodity Futures Trading Commission
Three Lafayette Center
TISS 217 SLUNW.
Washington, D.C. 20581
Re: Amendiments to NFX By-Laws
Reference File SR-NFX-2009-12

Ladies and Gentlemen:
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Pursuant to Section Sc({c)(1) of the Commodity Exchange Act, as amended (“Act”). and
Section 40.6 of the regulalions promulgated by the Commodity Futures Trading Commission under
the Act, the NASDAQ OMX Futures Exchange, Inc. (“NFX” or “Exchange”) hereby submits the
attached amendments (o its disciplinary rules 401-414. Specifically, the proposed rules adopt a
heanng panet and hearing attorney for the purpose of conducting hearings pursuant to Rule 405.
Addionally, various floor decorum rules are deleted as unnecessary. Finally. the proposal adopts a

new Rule 414 concerning actions against non-members. The amendments will become effective on
July 17.2009.

There were no opposing views among NFX's Board of Directors. members or market
participants. NFX hereby certifics that these rule amendments comply with the Commodity
Exchange Act and regulations thereunder.

Regards
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Ben Craig \E
President

ce wlatt: Mr. Glenn Swann
' Mr. I. Goodwin
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Exhibit A
New language is undertined and deletions are struck through.

NASDAQ OMX Futures Exchange, Inc. Rules
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Rade 401, Bisciplinary Rules

{a) Any member, member organization, or any person associated with any member or
member organization (the "respondent”) who is alleged to have violated or aided and
abetted a violation of the By-Laws and Rules of the Exchange or any interpretation
thereof, or the rules, regulations, resolutions and stated policies of the Board of Directors
or any Committee of the Exchange, shall be subject to the disciplinary jurisdiction of the
Exchange, and after notice and opportunity for a hearing may be appropriately

disciplined by expulsion, suspension, fine, censure, mitation or termination as to
activitics. functions, operations, or association with a member or member organization. or
any other fitting sanction in accordance with the provisions of these disciplinary niles.

{b) A member or a general partner, officer, director (or a person occupying a simtlar
status or performing similar functions) of a member organization may be charged with
any violation within the disciplinary jurisdiction of the Exchange committed by any
person under his supervision or control or by the member organization with which he is
affiliated, as though such violation were 1ts own. A member organization may be charged
with any violation within the disciplinary jurisdiction of the Exchange committed by its
general partners. officers, directors, persons occupying a similar status or performing
similar functions. or employees or by a member or other person who is associated with
such member organization, as though such violation were its own.

(c) Any member, member organization, or any person associated with a member or
member organization, shall continue to be subject to the disciplinary jurisdiction of the
I'xchange following the termination of such person's membership or the termination of
the employment by or the association with a member or member organization of such
person, or the deregistration of a member organization from the Exchange; provided that
the Exchange serves written notice to such party within one year of receipt by the
Exchange of notice of such termination or deregistration that the Exchange is making
inquiry into a matter or matters which occurred prior to such termination or
deregistration.

(d) For the purpose of the Disciplinary Rules, the term "person associated with a member
or member organization” or "associated person of a member or member organization”

shall mean "uny general partner, officer, or director of such member organization (or any
person occupying a similar status or performing similar functions), any person directly or



indirectly controlling, controlled by, or under commeon control with such member or
member organization, or any employee of such member or member organization.”
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(a) Initiation of Investigation. The Exchange shall investigate possible violations within
the disciplinary jurisdiction of the Exchange upon instruction of either the Board, the
Business Conduct Committee, or other Exchange officials or upon receipt by the
Exchange of a written accusation from a member, member organization or from any
person which specifies in reasonable detail the facts which are the subject of the
accusation.

(b) Cooperation with Imvestication or fxamination. Each member, member organization,
or person associated with a member shall promptly comply with any request of the
Exchange's regulatory staff, including the Enforcement Department, or any officer of the
Exchange for information. documents or testimony: each member, member organization
or person associated with a member or member organization shall not otherwise impede
or delay an Exchange investigation into matters within its disciplinary ]Llllbdlutlon

(¢c) Righi to Counsel, A member, member organization or person associated with a
member shall have the right to be represented by counsel in connection with requests for
information, documents or testimony and throughout the course of any disciplinary
proceeding and the review thereof or any hearing concerning a summary action.

(d) Report. Whenever the staff of the Exchange has a reasonable basis to believe that a
violation within the disciphnary jurisdiction of the Exchange has occurred. a written




report shal] be submitted to the Business Conduct Committee specifying the violations
which are believed to have occurred and those facts which vave rise 1o these viglations.

(e) Notice and Statement_ Prior to submitting its report, the stafi shall notity the person(s)
who 15 the subject of the report ("Subject”) of the vencral nature of the allegations and of
the spécific provisions of the Exchanee Act. rules and regulations promulgaied
thereunder, or the Certificate of Incorporaiion, by-laws or rules of the Exchange or any
interpretation thereof or anv resolution of the Board regulating the conduct of business on
the Exchange, that appear to have been violated. The staff shall also inform the Subject
that the report will be reviewed by the Committee. The Subject may then submit a written
statement to the Committee concerning why no disciphnary action should be taken. To
-assist a Subject in preparing such a written statement, he shall have access to any
documents and other materials 1n the investigative file of the Exchange that were
furnished by him or his agents.

(D) Determingtion to Initiate Charges. Whenever it shall appear to ihe Business
Conduct Committee that there 1s probable cause for finding a violation within the
disciplinary jurisdiction of the Exchange and that disciplinary action is warranted, the
Business Conduct Commuittee shall direct the staff of the Exchange to prepare a statement
of charges. Whenever the Business Conduct Committee determines that violations within
the disciplinary jurisdiction of the Exchange have not occurred or that disciplinary action
is not warranted it shall so instruct the staff and its instruction not to initiate disciplinary
action along with the reasons for not initiating such action shall be recorded in the
minutes of the Business Conduct Committee.

Rule 403. Statement of Charges
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{a) The Statement of Charges shall set forth the specific provisions within the disciplinary
jurisdiction of the Exchange alleged to have been violated. the persons or organization
alleged to have committed each of the violations ("Respondents™) and the specific acts
which give rise 1o the alleged violatons.

{b) A copy of the Statement of Charges shall be served upon cach of the respondents in
accordance with Rule 411.

Rule 404, Answer

A respondent shall have fifteen (15) business days after service of the Statement of
Charges to file a written answer thereto. The Answer shall specifically admit or deny
each allegation contained in the Statement of Charges, and a respondent shall be deemed
1o have admitted any allegation contained not specifically denied. The Answer may also
contain any defense which a respondent wishes to submit and may be accompanied by
documents n support of his Answer or defensc. A respondent must state m his Answer
whether he requests a hearing concerning the Statement of Charges. In lieu of requesting
a hearing, a Respondent may request that the matter be decided upon written
submissions, whereupon the Hearing Panel shall decide whether to grant such request and
determine a schedule for each party to make their respective subnussions. A Respondent
who does not request a hearing or that the matter be decided upon written submissions,
shall be deemed to have waived his right to request a hearing or have his written
submissions, other than the Answer and any documents in support of his Answer or
defense, be considered by a Hearing Panel (as defined in Ruje 405). The Hearing Panel
may thereafter prepare its decision in accordance with Rule 408. A respondent who does
not so request a hearing shall be deemed to have waived his right to request a hearing and
the Business Conduct Committee may thereafter prepare its decision in accordance with
Rule 408. In the event a respondent fails to file an Answer within the specitied time, or
has not within the specified time, requested and obtained from the Business Conduct
Committee an extension of time to answer, the charges shall be considered to be admitted
and the Business Conduct Commitiee may prepare its decision 1n accordance with Rule
408.

Rule 405, Hearing
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{a) Hearine Panels.

1. Request for a Hearing—A hearing on the Statement of Charges shall, at the request
of Respondent in his Answer. or upon motion of the Business Conduct Commitiee
or Enforcement Staff, be held before a Hearing Panel composed of three persons,
one of whom shall be public and qualify as a Public Director. Should the hearing be
at the request of the Respondent. Exchange staff must provide written notice to the
Chair of the Business Conduct Committee or the Chair's designee which requests the
naming of a Hearing Panel within S business days of recerving Respondent's request
for a hearning,

- 2. Selection of Hearing Panel---The Chair of the Business Conduct Committee or the
Chair's designee shall name a Hearing Panel within 10 business days of (i) receipt of
notice from Exchange staff that Respondent has requested a hearing: or (1) upon
motion of the Business Conduct Committee for namung of a Hearing Panel. or (i11)
upon Respondent's request that the matter be decided upon written submissions (as
set forth in Rule 404). In selecting a Hearing Panel, consideration will be given to
the composition of the Hearing Panel to insure that any group or class of industry
participants does not dominate or exercise a disproportionate influence on ihe panel.
The Chair of the Business Conduct Commuttee or the Chair's designee shall then
promptly notity Exchange staff and Respondent of the names of the members of the

Hearing Panel.

3. Hearmg Panel— The responsibilities of the Hearing Panel include. but are not
limited 1o: presiding over heanings in contested disciplinary cases authorized by the
Business Conduct Committee: conducting pre-hearing conferences: ruling on
procedural or discovery matters; making all necessary evidentiary or other tulings:
resulating the conduct of the hearing: imposing appropriate sanctions for improper
conduct by a party or a party's representative; issuing decisions: and rendering
decisions in connection with Summary Disposition Proceedings

The Hearing Panelists will not be permitted to be involved in any manner in the
investigation of possible misconduct, to participate in the consideration by the
Business Conduct Committee of whether to institute a disciplinary action. to render
a decision following a hearing without the concurrence of a majority of the Hearing
Panel or rule upon requests to disqualify any member of the Hearing Panel..




The Hearing Panel shall be members of the Exchanee. or peneral partners or officers
of member oreanizations, or such other persons whom the Chair of thc Business
Conduct Committee or the Chair's designee considers to be qualified. The Chair of

the Committee or the Chair's designee shall select these three persons from

“individuals who have been deemed qualificd to serve as a Hearing Panelist. In

making such selections the Chair or the Chair's designee shall. to the extent
practicable, choose individuals whose background, experience and training qualify
them to consider and make determunations regarding the subject matter to be
prescnted to the Hearing Panel. The Chair shall also consider such factors as the
availability of the individual Hearine Panelists. the extent of their prior service on
Heanng Panels and any relationship between such persons and a Respondent which
mught make 1t inappropriate for such persons to serve on the Hearing Pangl.

After being designated as a qualified Hearing Panelist, each prospective Hearing
Panclist shall complete a mandatory training session to be conducted by the Hearing
Attorney. Qualified Hearing Panelists serve for three-vear terms. If a Hearing
Panelist wishes to continue servine after expiration of the term, the Hearing Panelist
must submit an updated application for review and approval by the Business
Conduct Committee. '

. Hearmg Attornev - A Hearing Attorney shall assist the Hearing Panel in the

n

discharge of its duties. The Hearing Attorney shall not have a vote in ihe Panel's
disposition of the matter, but will advise the Panel on the application of the
Disciplinary Rules. Guidelines for Sanctions, and relevant precedent. The Hearing
Attorney will not be permitted to be involved in any manner in the investigation of
possible misconduct, to participate in the consideration by the Business Conduct
Committee of whether to institute a disciplinary action, to render a decision
following a hearing without the concurrence of a majority of the Hearing Panel, rule
upon requests to disqualify the Hearing Attorney or any member of the Hearing
Panel, or issue citations for violations of Exchange rules.

. Notice—Promptly after the selection of the Hearing Panelists, the Chair of the

Business Conduct Conunitiee or the Chair's designiee shall cause written notice
thereof to be given 1o the Respondent. If any person involved in the disciplinary
proceeding shall have knowledge of a relationship between himself and anv person
selected for service on the Hearing Panel which might result in such Panelist being
unable to render a fair and impartial decision, he shall give prompt written notice
thereof to the Chair of the Business Conduct Committee or the Chair's designee,
specifying the nature of such relationship and the grounds for contesting the
qualification of such person to serve on the Hearing Panel. The decision of the Chair
of the Business Conduct Committee or the Chair's designee shall be final and

conclusive with respect to the gualification of any person to serve on the Hearing
Panel.

. Compensation of Hearing Panelists—Hearing Panelists appointed by the Chair of

the Business Conduct Committee will be compensated for any hearing sessions.




mcluding pre-hearing conferences, and for one deliberation session per disciplinary
proceeding for which a Hearing Panel renders a decision. The fixed and non-
necoiiable rale to be paid to the Hearing Panelisis shall be the same for each hearine
session that fasts four hours or less and for one deliberation session. A hearing
session is defined as anv meeting between the parties and the Hearing Panel. If a
Hearing Panclist 3s also a member of the Board of Directors, any Board of Directors
or Standing Commitiee meetings that are held on the same dav as the hearing would
be constdered a single meeting for the purposes of compensation. Hearing Panelists
may be paid additional compensation m extraordinary cases, as determined by the
Chair of the Business Conduct Committee 1n consultation with the Business
Conduct Committee. Factors to be considered in determining whether a case is
extraordinary include, but are not hmited to. the anticipated and actual lengeth of
time of the hearing: the complexity and nature of the matter: and the magnitude of
the potential penalty.

. Hearing Panelist Availabilitv—If a Hearing Panelist is unable to participate in the

hearing for any reason. the Chair of the Business Conduct Commitiee shall appoint a
qualified replacement Hearing Panelist for that hearing. The replacement Hearing
Panelist will be selected from a pre-screened pool of qualified candidates.

{b} Notice of Hearing and Pre-Heaqring Procedures.

1.

Hearine Date—A hearing on the Statement of Charees shall commence no later than

9

120 days after the earlier of the date of filing of a written Answer by the Respondent
wherein a hearing 1s requested or the date the Business Conduct Committee requests
a hearing date. The 120 day deadline for the commencement of a hearing may be
extended by the Hearing Pancl for good cause. '

. Notice—The Respondent shall be given at least 15 business days notice of the time

and place of the hearing.

. Requests for Adjournmenis—A request by the Respondent or Exchanqé staff for an

adjournment of the hearing date shall be in writing and will be considered by the
Hearing Panel for just cause. The Hearing Panel shall promptly consider the request
for an adjournment for just cause, rule on the regquest and inform the parties, in
writing H time permits, as to whether the request was, or was not, granted. In the
event that the request for an adjournment for just cause is eranted, the Hearing
Attorney shall. at that time, schedule a new hearing date and so inform the parties of
the new date.

. Exchanee of Evidence—FExchange staff and the Respondent shall furnish to the

Hearing Panelists and to each other {i) copies of all docunmientary evidence each
intends to present at the hearing, and (ii) a list of witnesses, including names,
addresses and telephone numbers, that each intends to call at the hearing on such
date as prescribed by the Hearmng Panel, but in any event. not less than 8 business

days in advance of the scheduled hearing date.




3. Pre-Heanine Conferences—Where appropriate. the Hearine Panel shall schedule onc
or more pre-hearing conference(s) to be held not less than 8 business davs in
advance of the scheduled hearing date. to be attended by Exchange staff, each of the
Respondents and the Hearmne Panel. The pre-hearing conference shall be held for the
purpose of ¢clanifving and simplitving 1ssucs and otherwise expediting the
proceeding, At such conference, and if they have not done so previously, Exchange
staft and the Respondents shall furmish 1o the Hearing Panel and to each other (i)
copies of all documeniary evidence cach intends to present at the hearing. and (ii) a
list of witnesses. including names. addresses and telephone nombers, that cach
intends to call at the hearing. Exchange statf and Respondents shall also attempt to
stipulate to the authenticity of documents and to facts and issues not in dispute, and

* any other items which will serve to expedite the hearing of the matter.

(¢) Conduct of Hearing. The Hearing Panelists shall determine all questions concerning
the admssibility of evidence and shall otherwise regulate the conduct of the hearing.
Formal rules of evidence shall not apply. The charges shall be presented by the Exchange
staff who, along with Respondent. may present evidence and produce witnesses who shall
testify under oath and shall be subject to cross examination and questioning by the
Hearing Panel. The Hearing Panel may. on its own motion, request the production of
documentary evidence and witnesses and may also guestion witnesses. A transcript of the
hearing shall be made and shall become a part of the record. The costs of the making of
such a transcript, mcludme, but not Limited 1o, the costs for the court reporter,
reproduction of the transcript and producing copies thereof, shall be equally bome by the
Exchange and by Respondent. Exchange staff shall provide a copy of the transcript of the
hearing 1o the Hearing Panel within 3 business days of receiving the transcript.

« « s Interpretations and Policies: —————-——————————--

.01 Intervention. Any person not otherwise a party may intervene as
a_party to the hearing upon demonstrating to the satisfaction of the
Hearing Panel that he has an interest in the subject of the hearing and
that the disposition of the matter. may. as a practical matter. impair or
impede his ability to protect that inierest. Also, the Hearing Panel
may_in its discretion permit a person 1o intervene as a party to the
hearing when the person's claim or defense and the maimn action have
questions of law or fact in common. Any person wishing to intervene
as a parly to a hearing shall file with the Hearing Panel a notice
requesting the right to intervene, stating the grounds therefor. and
setting forth the claim or defense for which intervention is sought.

.02 The Hearnng Panel. in exercising its discretion concerning
intervention, shall take into consideration whether the intervention
will unduly delav or prejudice the adjudication of the rights of the

original parties.




03 Attendance. Any person not otherwise a party or licensed
counsel representing a party _may not attend a hearing unless
specifically allowed bv the Hearing Panel.
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FINE-SCHEDULE
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erreneots-iformation or FewrHing: the -orderticket provided-thatalessentinHrade
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té6)-Reportingof xehange-for Physieal(EFPs)- Transaetions:
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memoranda-of EEPs-shall reflect-the-identity-of the-parties; representative floor
brokers—elearing- member orgamzationthe-time-of-the transaction; nmber-of
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HINESCHEDULE
Fst-Oecurrenee $100-00
3rd Ocecurrenee $500.00 _
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the-Hleor-time-of floor-brokerreceipt-and-time-of executionreport—{see-Rule

1st-Occurrence £160.00



21d- Oecurrence §250.-00
3rd-Oeccurrence §500-00
4{;3 an'l l hel'("iﬂi‘i' B ~$1 1

(a) fnditation of Summary Disposition Proceeding. A Hearing Panel mav make a
summary decision in a disciplinary proceeding that violations within the disciplinary

such conduct whenever:

(1) any member, or member organization or person assoctated with or emploved by a
member or member organization has admitted to such a violation; or

(11) there is no dispute concerning those material facts which give rise to such violations.

(b) Notice to Respondent. The Exchange shall serve notice and a copy of such a summary
decision upon Respondents in accordance wiith Ruled 1. Respondents may. no later than
{15) fifteen business days after service, file with the Exchange a writien reply to the
summary decision, including documentary support, asking the Hearing Panel to set aside
anv of the findines made or sanctions imposed in the summary decision. Respondents
may include a request for a hearing in their reply. If a reply is not filed within the
specified time period. the summary decision shall become final and the Respondents shall
have waived any and all rights of review. Hearings held pursuant to this section shall be
ecoverned by those procedures contained in Rule 405. When a Respondent has admitted to
committing a violation. any further proceeding pursuant to these disciplinary rules shall
be himited to the 1ssue of the propriety of the sanction imposed.

(c) Further Proceedine. The Hearing Panel shall set aside a decision in a summmary
proceeding if a Respondent establishes that an issue of material fact or law exists as 1o
anvy of the findings contained or sanciions imposed i the summary decision. Should a
summary decision be set aside on these grounds, a hearing will then be scheduled on the
merits of the issues in dispute and the case shall proceed in accordance with Rules 405,
408 and 409. 1f the Hearing Panel decides that no issues of material fact or law exist with
respect to the summary decision, the summary decision becomes final and may be
appealed in accordance with Rule 409,

(d) Summary Violations.

(A) Floor Officials. The Exchange mav designate Floor Members to serve as Floor
Officials. Floor Officials shall resolve floor trading disputes that are not resolved
among the parties and administer Floor Advices. In addition, Floor Officials may
issue fines for decorum offenses.




(B) Summary Procedure --Decorum. A Floor Official may. without hearinge. impose
minor penaltics against members for decorum offenses committed by such members
or by a person or persons for whom such members are responsible. Decorum
offenses include the following: smoking, food and beverage, identification badges.
order, visitors. dress code and security. ’

Failure to Comply with an Exchange Inquiry

Each Member. member organization or associated person 1s required to promptly comply
with any request of information made by the Exchange. or anv other regulatory authority

acting on behalf of the Exchange, in connection with any regulatory inquiry. investigation
or exanunation relating to the Exchange's disciplinary jurisdiction or regulatory

obligations.

For the purpose of this rule. information received within ten (10) business davs from the
date of the original request shall be deemed to meet the requirement of prompt
compliance, except for purposes of Examinations Department requests, jnformation
received within two business days from the date of the original request shall be deemed
to mect the requirement of prompt compliance.

The Exchange may under extenuating circumstances grant extensions fo allow for
responses bevond the allotted requirement. Requests for extensions must be submitted in
writing lo the appropriate department, prior to the due date of the outstanding request.
Each additional request for information not furnished within the allotted time periods
may be considered a separate occurrence for purposes of the fine schedule below.

FINE SCHEDULE (Implemented on a three vear running calendar basis.)

1st Occurrence $ 500.00
2nd Occurrence $1.000.00
3rd Occurrence $2.500.00

4th and Thereafter Sanction is discretionary
with Business Conduct

Committce

Reporting of Exchange for Physical (EFPs) Transactions:

All reports of EFPs shall be made in a form as prescribed by the Exchange. The
memoranda of EFPs shall reflect the identity of the parties, clearing member
organization, the time of the transaction, number of future contracts involved, their
designated symbols, the equivalent cash (spot) commodity's price of the transaction and



such other pertinent documentation evidencing transfer of the cash (spot) commodities
component of the transaction.

FINE SCHEDULE

I'st Occurrence $500.00
2nd Occurrence $1.000.00
3rd Occurrence $2,500.00

4th and Thereafter  Sanction is discretionary with

Business Conduct Committee
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() The respondent may-withdraw-his-offer-ofsettlement-at-any-time before-final
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terA-decision-ofthe Business- Conduct-Committee-issued-upon-aceeptance-of anoffer-of
setermentas-welasthe-determination-oithe Committeewhetherto-neceptorrejectsuch
anoffershal-be-final-and-the respondentmuy-notseekreviewthereof:

At anv time during a period not to exceed 120 days immediately following the date of
filing of Respondent’s written Answer, a Respondent may submit to the Business
Conduct Committee a written offer of settlement which shall contain a proposed
stipulation of facts and shall consent to specified sanctions. Where the Business Conduct
Committee accepts an offer of settlement, it shall 1ssue a decision and 1mpose sanctions
consistent with the terms of such offer. Where the Business Conduct Committee rejects
an offer of settlement, it shall notify the Respondent in accordance with Rule 411 and the
matter shall proceed as if such ofter had not been made, and the offer and all documents
relating thereto shall not become part of the record. A decision of the Business Conduct
Commuittee issued upon acceptance of an offer of settlement as well as its determination
whether to accept or reject such an offer shall be final. and the Respondent may not seek
review thereof. A copy of the decision shall be promptly served on the Respondents in

- accordance with Rule 411.

» » » Interpretation and Policies: -————--—---———-—-——-—--

.01 If a Respondent submits an offer of settlement after the 120 day
period, the Business Conduct Committee may consider such offer and
determine appropriate sanctions as long as its consideration does not
delay the hearing in the matter. If a Respondent submits an offer of
settlement after the hearing_has commenced, the Exchange staff shall
promptly submit its position with respect to such offer of settlement.
The Hearing Panel shall then determine whether to consider the offer
of settlement and, if considered. whether to accept or reject such
offer.

Rule 408. Decision

Promptly-following a-hearing conduetedin-accordanee-with Rule-105-the Business

Conduct-Committee;aflerareview-of the-entirerecord-of the-disciplnary-proceeding by

a-majority-of the-membersvoting,shall render a-written-decision-based-upon the
preponderance-ofthe evidence contamedntherecord ol the proceeding-A-eopy-otthe
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dectsionshatbmetode:
{a)the notice-of charges-orasummary-of the-charges:

{bthe answer-fanyor asummary-of the-answer:



feya-brefsummary-of the evidence-produced-atthe-hearu-or—where-appropriates
Heorporation-byreferenceof-the-mvestigation-report:

Except as provided in Rule 407, the Hearing Panel shall review the entire record of the
disciplinary proceeding or, if appropriate, the written submissions if the Hearing Panel
granted the Respondent's request to decide the matter upon such written submissions.
After this Review, the Hearing Panel, by a majority vote, shall determine whether
Respondents have committed violations and the appropriate sanctions, if any, therefor.
The Hearing Pane] shall thereafter issue a written decision in conformity with its
determination, including in its decision a statement of findings and conclusions, with the
reasons therefor, upon all material 1ssues presented in the record, and whether each
violation within the disciplinary jurisdiction of the Exchange alleged in the statement of
charges has occurred. The decision shall be prepared. absent extraordinary circumstances,
within 60 days afier Exchange staff has served the Hearing Panel with a copy of the
transcript of the hearing. A copy of the decision shall be promptly served on the
Respondents in accordance with Rule 411.

Rule 409, Review
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Directorsfor review-thereof—Suchpetittonshat-betn-wrtins-and-shallspeeity-the
findings-and-conclusions-of the Business-Conduct-Commitiee-which-are-the subjeet of the
petition-together with-the-reasons-that respondent petitions forreview-of these-findings
and-conclusions—andwhetherhe desires a hearing beforeun advisery commiticeof the

Board-thereon—Any-objections-to-a-decision not-specified-in-the-petition-for review shall

of-Directors-who-review-the-matier on-appealmust consistofat Jeast- one Publie- Direetor:
Unless-the Board-of Directors-shall- deeidefor-goodeause shown,suehreviewshatl-be
based-selely-upon-the-record-before-the-Board-of Directorsand-the petition-forrevievws
Fhe-Chairman-of-the Board-shall-appeint-an-advisory-committee-of three-directorsto
examine-the record-on-appeal-one-of whomshall-meet the-qualifications of a-Pubklie



Directorwhich-shall give-an-advis Hron-thereon-to-the Board-of Directors-and
be%e;ea»%wamm—h&mm%w*wsm%e—w%mteé—pﬂmmie—ku%e—i@gée}

PromptyfoHowingthereview-proceeding and-based-uponsuchreview—the Board-of
Directors-shallissue-aowritten-decision-thercon—The-decisionshatneludeastatement-of
findingsand-conclusions-with-respectio-each-charge orsanctonreviewed-including the
speethe-rules-which-the respendent-was{found-to-h weﬂeJa%e&bu—ﬂaeBusmeas{—eﬁdat{
Commtitee-and-a-declarationof any-sanctionim ctive-date-of-such
sapetion—The Board-of Directors-may-decideto-atfirm veverse m-med-x%—m—\&hele—er—m
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an-increase-or-decrease-of the-sanction—The-decision-onreview-shall-bednwritingshall
be-final-and shal-be-served-onthe respondentinaceordance-with- Rule-444-

{e)-Conduet-of HearmgonReview—Whenever-the Board-of Directors-determinesfor good
cause-shown-that-a-hearing-onreview-is-appropriate;-a-respondent-shall be-givenat-Jeast
ten{+0)-business-days-notice-of the-time-and place-of the-hearingThe hearingshal-be
held-before-an-advisery-committee-of three directors;appointed-by-the Chairman-of-the
Board-—The-appeintiment-of such-panelistsshall- be-soverned by-these preceduresset-forth
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{a) Petition by Respondeni. A Respondent shall have 10 days after service of notice and a
copy of a decision made by the Hearing Pancl to appeal such decision to the Board of
Dircctors in accordance with By-Law Article X1, Section 11-3. Such petition shall be in
writing and shall specify the findings and conclusions in such decision, which is the
subject of the petition, together with the reasons that Respondent petitions for review of
these findings and conclusions. Any objections to a decision not specified in the petition
for review shall be thereafter waived. Within 15 days after a Respondent's petition for
review has been filed with the Secretary of the Exchange pursuant to Bv-Law Article X1,
Section 11-1(a), Enforcement staff may submit to the Secretary a written response to the
petition. A copy of the response must be served upon the Respondent. A'Respondent has
15 days from the service of the response to file a reply with the Secretary and
Enforcement staff.

(b} Conduct of Review.




{1) The review shall be conducted by the Board of Directors or an Advisory Committee

~ thereof. I an Advisory Committee is appointed to conduct the review. it shall be
composed of three Board members. on of whom shall be a Public Direcior. Anv Board
member who participated in a matter before the Business Conduct Committee or Hearing
Panel may not participate in any review of that matter bv the Board of Directors or an
Advisory Conunittee. Unless the Board of Directors or the Advisory Committee shall
decide to hear oral arcuments, such review shall be based solely upon the record and
writicn exceptions filed by the parties. The review shall be conducted as soon as is
practicable,

(i1} Should the Board of Directors conduct the review, then based upon such review., the
Board of Directors by a majority vote of its members. shall decide to affirm. reverse or
modity, in whole or in part the decision of the Hearing Panel. Such modification mayv
include an mcrcease or decrease of the sanction. The Board ot Directors may not reverse,
or modify, in whole or in part, the findings, conclusions and decision if the factual
conclusions in the decision are supported by substantial evidence and such decision is not
arbitrary, capricious or an abuse of discretion. The decision of the Board shall be in
writing, shall be promptly served on the Respondent in accordance with Rule 411, and
shall be final and conclusive subject to Rule 409(c) and (d). as well as the provisions of
the Exchange Act.

(1i1) Should the review be conducted by an Advisory Comimittee. the Advisory
Commuttee shall submit a written report to the Board of Directors. In such report. the
Advisory Committee shall recommend to aftirm, reverse or modify, in whole or in part,
the decision of the Hearing Panel. Such modification may include an increase or decrease
of the sanction. The Advisory Committee may not reverse. or modify. in whole or in part. |
the findings, conclusions or decision if the factual conclusions in the decision are
supported by substantial evidence and such decision is not arbitrary, capricious or an
abusc of discretion. The Board of Directors by a majority vote of its members, shall
decide to affirm. reject or modify. in whole or in part the recommendations of the
Advisory Committee. Such modification may mclude an increase or decrease of the
sanction. The Board of Directors may not reverse, or modify. in whole or in part, the
findings, conclusions and decision of the Advisory Committee if the factual conclusions
i the decision are supported by substantial evidence and such decision is not arbitrary,
capricious or an abuse of discretion. The decision of the Board shall be in writing, shall
be promptly served on the Respondent in accordance with Rule 411, and shall be final
and conclusive subject to Rule 409(¢) and.(d), as well as to the provisions of the

Exchange Act.

{c) Keview on Motion of Board of Directors. The Board of Directors may on 1ts own
initiative order review of a Hearing Panel decision within 20 days after notice of the
decision has been served on the Respondent. Such review shall be conducted in
accordance with the procedure set forth in paragraph (b) of this Rule. Should the Board of
Directors vote to modify or reverse such decision, the Board shall make its own {indings
and issue a final decision of the Exchange. An Advisory Committee appointed by the




Board of Directors mayv conduct such a review in accordance with the provisions of Rule
409, '

(d) Petition by Enforcement Staff. An appeal of a decision made by the Hearing Panel
may also be taken by the Enforcement staft by petitionine the Board of Directors. within
10 davs after service of notice and a copy of the decision. for permission to procced with
such appeal. Such petition shall be in writing and shall specify the findings and
conciusions of such decision, which are the subject of the petition, together with the
reasons that Enforcement statf petitions for review of these findings and conclusions.
Any objections to a decision not specified in the petition for review shall be thereafter
waived. I permission to appeal is granted, staff shall serve a copy of the petition on the
Respondent within five days of permission to appeal being eranted. Within 15 days
Respondent may submit to the Board of Directors a written response to the petition. A
copy of the response must be served upon the Exchange's Enforcement staff, who then
has 15 days from the service of the response to file a reply with the Board of Directors
and the Respondent.

Rule 410, Judgment and Sanctions
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{1) Members, member orecanizaiions and persons associated with or employed by
members or member organizations shall (subject to any rules or order of the Commodity
Futures Trading Commission) be appropriately disciplined for violations under these
disciplinary rules by expulsion. suspension, fine. censure, limitations or termination as to
activities, fimctions, operations, or association with a member or membex organization, or
any other fittine sanction.

(2) Effective Date of Judement. Sanctions imposcd under these disciplinary rules shall not
become effective until the Exchange review process is completed or the decision
otherwise becomces final. Pending effectiveness of a decision imposing sanctions on #
Respondent, the Hearing Panel may impose such conditions and resirictions on the
activitics on such Respondent which it finds to be necessary or appropriate for the
protection of the investing public. members, member organizations and the Exchange and
1ts subsidiarics.

Rule 411, Service of Notice and Extension of Time Limits

(a) Service of Notice. Any charges, notices, or other documents may be served upon a
respondent either personally or by deposit in the United States mail, postage pre-paid via
registered or certified mail or by courier service addressed fo the respondent at his
address at it appears on the books and records of the Exchange. Unless otherwise stated
in this Section, all documents required to be filed with the Exchange, the Board of
Directors, the Market Surveillance Department, the Examination Department, the
Enforcement Department, or an Exchange committee by a respondent pursuant to this
section must be received by the Exchange on or before the day prescnbed.

(b) Extension of Time Limits. Any time limits imposed under this section for the
submission of answers, petitions, requests for a hearing, or other materials may be
extended by the Exchange body before which the matter is currently pending.

Rule 412, Fairness and Impartiality of Board or Committee Members

(a) Disqualification on Own Motion. No Board member or committeec member shall in
any manner participate in any disciplinary proceeding if such person cannot render a fair
and impartial decision in the matter. In such case, that person shall remove himself from
any consideration of the matter.



(b) Disqualification On Order of Chairman. Whenever any person has any reason to
believe that a particular Board member or committee member cannot render a fair and
impartial decision in a disciplinary proceeding, such person shall give prompt written
notice thereof to the approprate Chairman, specifying the grounds for contesting the
qualification of such Board member or committee member. In such case, the decision of
the Chairman shall be final and conclusive with respect to whether a Board member or
committee member participates in the determination of such matters.

Ruie 413, Survetliance

The Fxchange has contracted for the performance of market and trade practice
surveillance and related nvestigations with respect to Members and Member
Organizations. The failure by any Member or Member Organization to comply with any
applicable requirement. rule or procedure of or to furnish any information requested by
the entity authorized by the Exchange to act on its behalf with respect to those functions
shall constitute a violation of these Rules.

Rule 414 Actions against Non-Members

if the Exchange has reason to believe or suspect that any non-member is conducting
frading activitics m violation of the Commodity Exchange Act or Exchange rules orin a
manner that threatens the integrity or liquidity of any contract. the Exchange may request
such non-member dnd require any Members or Member Organizations to appear, produce
documents and testify, or participate in a hearing to be conducted by the:Business
Conduct Committee. -

If, after the hearing. the Business Conduct Committee determines that the actions of such
non-member threaten the inteerity or liquidity of any contract or threaten to violate or
violate the Commodity Exchange Act or Exchange rules, the Business Conduct
Commitice may:

1. Order any Clearing Member to liguidate all or any portion of such non-member's
NOSItIonN:

2. Order that no Clearing Member accept new positions on behalf of any such non-
member;

3. Order such action as is necessary to prevent a threat to the contract or.violation of the
Commodity Exchange Act or Exchange rules.




