


































































































positions specifically identified in the notice. For example, if company A has a 30 percent
interest in company B, and company B has filed an exemption notice for the accounts and
'positions of company C, then company A may rely upon company B’s exemption notice for the
accounts and positions of company C. Should company A wish to disaggregate the accounts or
positions of company B, company A would have to file a separate notice for an exemption.

The proposed ruleé also provide that a higher-tier entity that wishes to rely upon an
owned entity’s exemption notice must comply with conditions of the applicable aggregation
exemption other than the notice filing requirements. Although higher-tier entities need not
submit a separate notice to rely upon the notice filed by an owned entity, the Commission notes
that it may, upon call, request that a higher-tier entity submit information to the Commission,
including the possibility of an on-site visit, demonstrating compliance with the applicable
conditions,

The Commission believes that these proposed rules, if adopted, should significantly
reduce the filing requirements for aggregation exemptions. Further, the Commission does not
anticipate that the reduction in filing will impact the Commission’s ability to effectively survey
the proper application of exemptions from aggregation. The initial filing of an owned entity
exemption notice should provide the Commission with sufficient information regarding the
appropriateness of the exemption, while repetitive filings of higher-tier entities would not be
expected to provide additional substantive information. However, the Commission again notes
that higher-tier entities would still be required to comply with the substantive conditions of the

exemption specified in the owned entity’s notice filing.

C. Underwriting

34




As noted above, Commission regulation 151.7(g) includes an exemption from
aggregation where an ownership interest is in an unsold allotment of securities. FIA requests
that the Commission expand the exemption to include situations where securities are owned in
anticipation of demand as part of normal market-making activity, or as a result of a routine life
cycle event, such as a stock distribution.

The Commission believes that the ownership interest of a broker-dealer registered with
the SEC, or similarly registered with a foreign regulatory aluthority,84 in an entity based on the
ownership of securities acquired as part of reasonable activity in the normal course of business as
a dealer is largely consistent with the ownership of an unsold allotment of securities covered by
the underwriting exemption currently found in regulation 151.7(g). In both circumstances, the
ownership interest is likely transitory and not to hold for investment purposes. Accordingly, the
Commission is proposing an aggregation exemption in regulation 151.7(g) for such activity.85

However, the Commission notes that this exemption would not apply where a broker-
dealer acquires more than a 50 percent ownership interest in another entity because this would
not be consistent with holding such a transitory interest for the purpose of market making and

runs a higher risk of coordinated ’arading_;.86 Therefore, a broker-dealer that acquires more than 50

84 See 15 U.S.C. 780.

85 The Commission specifically notes that this proposed exemption would not apply to
registered broker-dealers that acquire an ownership interest in securities with the intent to hold
for investment purposes.

86 With regard to FIA’s request that the exemption include a broker-dealer’s ownership of
securities in anticipation of demand or as part of routine life cycle events, the proposed rules
would cover such activity if the activity was in the normal course of the person’s business as a

dealer.
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percent ownership interest in another entity must aggregate that entity, in the absence of another
aggregation exemption.

The Commission requests comment on whether ownership of stock, by a broker-dealer
registered with the SEC or similarly registered with a foreign regulatory authority, that is
acquired as part of reasonable activity in the normal course of business as a dealer, without other

ownership interests or indicia of control or concerted action, warrants aggregation.
D. Independent Account Controller for Eligible Entities

As noted above in section LA of this release, section 151.7(f) provides an eligible entity
with an exemption for the eligible entity’s customer accounts that are managed and controlled by
independent account controllers. In the part 151 rulemaking, the Commission adopted the same
definitions of eligible entity and independent account controller found in the Commission’s prior
position limit regulations in regulation 150.1. The definition of eligible entity includes “the
limited partner or shareholder in a commodity pool the operator of which is exempt from
registration under § 4.13 of this chapter *  * *” However, with regard to a CPO that is
exempt under reglilation 4,13, the definition of an independent account controller only extends to
“a general partner of a commodity pool the operator of which is exempt from registration under §
4.13 of this chapter.” At the time the Commissioﬁ expanded the IAC exemption to include
regulation 4.13 commodity pools, market participants generally structured such pools as limited

partnerships.®’

87 See 63 FR 38532,
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The Commission undersfands that today, not all regulation 4.13 commodity pools are
formed as partnerships. For example, regulation 4.13 pools may be formed as limited liability
companies and have managing members, not general partners.

The Commission is proposing to expand the definition of independent account controller
to include the managing member of a limited liability company. As such, regulation 4.13
commodity pools established as limited liability companies would be accorded the same
treatment as such pools formed as limited partnerships. The limitation of the exemption to
general partners was based upon a market structure that, historically, did not generally include
regulation 4,13 commpdity pools established as limited liability companies. In light of market
developments since the Commission expanded IACs to include regulation 4.13 pools as eligible
entities, it may not be appropriate for there to be a distinction between limited partnerships and
limited liability companies in this regard. As such, the Commission is proposing to amend the
definitions of eligible entity and independent account controller in part 151.1 to specifically
provide for regulation 4.13 commodity pools established as limited liability companies.

The Commission intends to coordinate the disposition of the petition with the
implementation of position limits under part 151. To do so, among other things, the Commission
has directed staff to promptly review comment letters as soon as practicable following close of
the comment period. Further, in order to provide an orderly transition to the compliance dates
specified in part 151.4, the Commission intends to finalize consideration of the petition prior to

the first compliance date of part 151,

I11. Related Matters

A. Considerations of Costs and Benefits
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Section 15(a) of the CEA requires the Commission to consider the costs and benefits of
its actions before promulgating a regulation under the CEA or issuing an order.® Section 15(a)
further specifies that the costs and benefits shall be evaluated in light of the following five broad
areas of market and public concern: (1) protection of market participants and the public; (2)
efficiency, competitiveness, and financial integrity of futures markets; (3) price discovery; (4)
sound risk management practices; and (5) other public interest considerations.

The proposed rules provide the public with an opportunity to comment on concerns
raised in the aggregation petition and in comments on the interim final rule. The petitioner and
the commenters seek clarification of certain provisions of the Commission’s aggregation policy,
and seek to alter or expand exemptions from aggregation to include circumstances where there
may be a low risk of coordinated trading. The Commission requests comment on all aspects of
its consideration of costs and benefits, including identification and assessment of any costs and
benefits not discussed herein. In addition, the Commission requests that commenters provide
data and any other information or statistics that they believe supports their positions with respect

to the Commission’s consideration of costs and benefits.
1. Aggregation Petition and Other Comments
As discussed in section I.B. of this release, the Commission received a petition seeking

relief from certain aggregation provisions in the final rules, as well as several comments

regarding aggregation in response to the interim final rule on cash-settled contract limits.

8 7U.8.C. 19a).
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Among other things, the aggregation petition requests that the Commission provide an
aggregation exemption for owned non-financial entities similar to an exemption that the
Commission proposed but did not adopt in its final rules.*

The aggregation petition states that compliance with the final rules’ aggregation
requirements would require information sharing and coordination of trading that is contrary to
current best practices.”® The aggregation petition contends that the aggregation rules may
impede investment in commercial firms, impair liquidity and competition in energy derivatives
markets, or cause firms to exit the market altogether.”® Further, the aggregation petition states
that the aggregation rules necessitate the development and implementation of extensive and
expensive information technology systems that can track positions across numerous affiliates,
even if those affiliates currently trade independently of each other.”® The aggregation petition
also submits that companies with an ownership position in a joint venture would have to divest
their interest to avoid operational difficulties associated with aggregating posi‘tions.93 The

petitioner contends that these asserted costs could be mitigated if the Commission were to adopt

8 As part of the proposed rules for part 151, the Commission proposed that persons with an
ownership or equity interest in a non-financial entity need not aggregate the positions or accounts
of the non-financial entity provided the person filed an application demonstrating compliance
with certain conditions. See Position Limits for Derivatives, 76 FR 4752, 4762-63, Jan. 26,
2011.

90

See Aggregation Petition at 19.
' Id at10-16.
2 Idoatll,

93 Id. at 15.
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a variant of the owned non-financial entity exemption,” clarify that the violation of law
exemption applies to situations in which there is a “reasonable risk” of violating the applicable
law, expand the violation of law exemption to include possible violations of local, state, foreign,
and international law,” and adopt provisions relieving “higher-tier” entities of the filing
requirement, as discussed above.”®

Several commenters to the Commission’s interim final rule also suggest that the
Commission adopt a version of the “owned non-financial entity” exemption; these commenters
argue that even above 10 percent ownership, where there is no common control, there is no risk
of coordinated trading and, therefore, no need for aggregation of positions.”’ Thes‘e commenters
recommend that the Commission aggregate based on control, and not based on an ownership
interest in a position or account.”® Commenters contend that aggregation of accounts in passive
investments, where the owned entity is independently managed and controlled, will be costly and
have a negative impact on markets and market participants.”® Commenters also claim that many
businesses establish information barriers between affiliates, and that the final rules would require

the destruction of those barriers in order to ensure compliance.'®

M Id. at Exhibit A.

% Id. at 16-18.

% Id. at 23.

7 See CL-FIA at 15; CL-Atmos at 4-5; and CL-EEI at 14-15.

% See e.g. CL-FIA at 15; CL-EEI at 1-2, 14-15; CL-Atmos at 3-5; and CL-AGA at 1-3.
% See CL-FIA at 18 and CL-EEI at 16-17.

1% See CL-FIA at 15; CL-EEI at 14-15; and CL-Atmos at 3.
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As with the petitioners, commenters to the interim final rule also assert that the
aggregation provisions impose significant operational challenges for entities and end-users in
particular, requiring them to develop and maintain costly internal infrastructure mechanisms to
ensure compliance.lo1 FIA estimates that for a large conglomerate, costs to comply with the final
rule’s aggregation procedures could be high. In particular, FIA estimates that each entity could
spend as much as $500,000 to $1,000,000 to identify all entities subject to aggregation and to
establish protocols for reporting all commonly owned and controlled positions in Referenced
Contracts; as much as $1,000,000 to $1,500,000 to establish new information technology
systems for consolidating and tracking aggregated position information; and approximately
$100,000 for each entity subject to aggregation to report position information to its affiliates
and/or controlling entities.'%*

With regard to the exemption for federal law information sharing restriction in regulation
151.7(i), several commenters also suggest that the Commission extend the exemption to include
state and foreign jurisdictions.'® One commenter wrote that the provision in regulation 151.7(i)
that requires an opinion of counsel to obtain such an exemption was too burdensome and should
be revised.'™

One commenter also suggests that the Commission extend the underwriting exemption in

regulation 151.7(g) to include situations where a broker-dealer acquires positions for legitimate

101 See CL-EEI at 14-15; and CL-Atmos at 1-2.
102 See CL-FIA at 19-20.
103 See CL-EEI at 17-18; CL-AGA at 1-2; CL-FIA at 6; and CL-Atmos at 5.

104 See CL-AGA at 5.
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dealing reasons, such as in anticipation of increased demand, as part of its normal market-making

activity, or as a result of a routine life-cycle event.'®

2. Summary of the Commission’s Proposal

Exemption for Violation of Laws. In fhe final part 151 rules, the Commission included an
exemption from aggregation for those entities for whom sharing the requisite information would
violate federal law. The Commission seeks to clarify that it always intended the exemption to
apply in those circumstances in which the sharing of information presents a “reasonable risk” of
violating the applicable law(s).

As explained above, one commenter urged the Commission to drop the requirement that,
to obtain the violation-of-laws exemption an entity must submit an opinion of counsel (as
discussed in section II.C). Such an opinion allows the Commission to review the facts and
circumstances supporting the claimed exemption, and thus the proposed rules would retain the
requirement to submit an opinion of counsel.

In light of the aggregation petition and comments on the interim final rule, the
Commission is including in this proposal an expansion 0f the violation-of-law exemption to
include state law and the law of foreign jurisdictions. The existing rule allows entities who
believe that the aggregation provisions would require them to violate state or foreign laws to
seek an exemption on a case-by-case basis. The Commission seeks.comment as to the scope of
the proposed exemption.

Proposed Owned Entity Exemption. Proposed rule 151.7(b)(1) provides that any person

with an ownership or equity interest in an entity (financial or non-financial) of 10 percent or

105 See CL-FIA at 16.
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greater may disaggregate the owned entity’s positions upon demonstrating compliance with each
of several specified indicia of independence.'”® The proposed indicia are that such person and
the owned entity: (1) do not have knowledge of the trading decisions of the other; (2) trade
pursuant to separately developed and independent trading systems; (3) have in place policies and
procedures to preclude sharing knowledge of, gaining access to, or receiving data about, trades
of the other; (4) do not share employees that control the trading decisions of the other; and (5)
maintain a risk management system that does not allow the sharing of trade information or
trading strategies between entities. In addition, such person’s ownership or equity interest in the
owned entity cannot exceed 50 percent,

The aggregation petition and several of the other commenters urge that the Commission
should permit market participants to disaggregate accounts in situations where ownership of an
account is passive, as they contend there is a less of a concern regarding coordinated trading.'"’
The aggregation petition and other commenters suggest that the Commission add an owned non-

financial entity exemption, which they contend would incorporate such situations as well as

106 As discussed in section I1.D.1, at over 50 percent ownership, the proposed ownership
standard would mandate aggregation in order to give effect to the statutory requirement that
positions “held” by a person must be aggregated, and because of a person’s ability to influence
management and the concomitant heightened concerns about coordinated trading. The owned
entity exemption does not impact the availability of the IAC, FCM, and federal, state, or foreign
law information sharing restriction exemptions as found in regulation 151.7(h). However, as
proposed, this exemption from the ownership criteria would not apply to investments in accounts
with identical trading strategies.

o7 They further contend that a lack of an owned non-financial entity exemption could
increase liability for antitrust and other federal law and regulations. This concern is addressed by
the proposed clarification discussed above, which provides that market participants may avail
themselves of the violation of law exemption if the sharing of information creates a reasonable

risk of a violation.
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alleviate potential negative impacts to liquidity and competition in both physical and derivatives
markets.

The Commission is proposing to permit disaggregation of entities where a person has no
greater than a 50 percent interest in the entity and meets certain other conditions. The proposed
owned-entity exemption would apply to a person’s passive investments in either financial or
non-financial entities. Those who qualify under this proposal would have to demonstrate that
they meet all of'its conditions. The Commission seeks comment as to whether the concerns
suggested by the aggregation petition and other commenters are valid, whether this proposal
meets those concerns, and whether the 50 percent limit and other conditions are appropriate.

Expansion of the Underwriter Exemption. The Commission is also proposing to expand
the exemption for the underwriting of securities that was adopted as regulation 151.7(g) to
include ownership interests acquired through the market-making activities of an affiliated broker
dealer. This proposal would exempt from aggregation ownership interests acquired as part of a
person’s reasonable market-making activity in the normal course of business as a broker-dealer
registered with the SEC or comparable registration in a foreign jurisdiction,m8 so long as there is
no other ownership interests or indicia of control or concerted action. The Commission intends
for this proposal to apply to ownership interests that are likely transitory and not for investment
purposes, and seeks comment as to whether such interests are at a low risk for the coordination

of trading or whether this exemption could lead to evasion of applicable position limits.'®

108 See 15 U.S.C. 780.

109 The Commission specifically notes that this proposed exemption would not apply to
registered broker-dealers that acquire an ownership interest in securities with the intent to hold

for investment purposes.
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Proposed “Higher-Tier” Entity Filing Relief. The Commission also is proposing to
extend filing relief to “higher-tier” entities. As such, proﬁosed regulation 151.7(j) provides that
higher-tier entities may rely on exemption notices filed by owned entities. Commenters claim
that such an exemption would reduce the burden of filing exemption notices by eliminating
redundancies. The Commission seeks comment as to whether this proposal will in fact reduce
the filing burden for claiming an exemption, and whether the proposal would affect the
Commission’s ability to oversee how exemptions are applied in the market.

Independent Account Controller Exemption. As discussed above, the IAC exemption in
regulation 151.7(f) previously included commodity pools exempt from registration under § 4.13
that are structured as limited partnerships. The Commission is proposing to allow commodity
pools structured as limited liability companies to rely on the IAC exemption. The Commission
seeks comment as to whether there is any relevant distinction between limited partnerships and

limited liability companies for purposes of this exemption.
3. Consideration of Costs and Benefits

It is the Commission’s goal that this proposal uphold part 151°s regulatory aims without
diminishing its effectiveness. In so doing, the Commission adheres to its belief that aggregation
represents a key element to prevent evasion of prescribed position limits and that its historical
approach towards aggregation—one that appropriately blends consideration of ownership and

control indicia—remains sound.''°

Ho The Commission’s general policy on aggregation is derived from CEA Section 4a(a)(1),
which directs the Commission to aggregate based on separate considerations of ownership,
control, or persons acting pursuant to an express or implied agreement,
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The Commission seeks comment as to whether compliance with this proposal will reduce
the costs market participants will incur to comply with the aggregation requirements of the final
rules. In particular, how would the cost of filing a notice for disaggregation relief compare with
the cost of developing systems necessary to aggregate the positions of owned entities under the
current version of part 1517 Note that, in the preamble to part 151, the Commission estimated
that the filing of a Notice of Disaggregation would create certain costs for market participants.'!!
In particular, the Commission approximated that the aggregation—reléted reporting requirements
would affect “ninety entities, resulting in a total burden, across all these entities, of 225,000
annual labor hours and $5.9 million in annualized capital, start-up, total operating, and
maintenance costs.”''? The Commission has estimated the additional burden that may result
from the proposed rules as part of its Paperwork Reduction Act calculations, and requests
comment on those estimations.'’* The Commission also seeks comment as to how many entities
would be able to take advantage of the proposed exemption. Alternatively, how many entities
would be able to take advantage of the owned non-financial entity exemption described in the
aggregation petition?

Because costs associated with the aggregation of positions are highly variable and entity-
specific, the Commission requests that commenters submit data from which the Commission can

consider and quantify the costs of the proposed rules.

H The costs of filing the Notice included costs of filing an opinion of counsel as well as the
other necessary information under § 151.7(h).

12 76 FR 71626 at 71683.

13 See section I11.C.2 of this release.
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In assessing benefits, it is important for the Commission to determine whether the
proposed rules will enhance the Commission’s ability to monitor compliance with position limits
by focusing the Commission’s resources on those entities most at risk of coordinated trading
through multiple accounts. The Commission seeks comment as to whether the proposed
amendments to the Commission’s aggregation policy will result in lower costs for market

participants without compromising the core purposes of the position limits regime.
4. Section 15(a) Considerations

As the Commission has long held, position limits are an important regulatory tool that is
designed to prevent concentrated positions of sufficient size to manipulate or disrupt markets.
' The aggregation of accounts for purposes of applying position limits represents an integral
component that impacts the effectiveness of those limits. In the final rule, the Commission
implemented a policy for the aggregation of accounts that largely tracked its longstanding
standards of aggregation, which were designed to prevent evasion of those position limits. The
proposed rules would aménd this policy to introduce and expand certain exemptions. The
Commission intends for the proposed rules to preserve the important protections of the existing
aggregation policy, but at a lower cost for market participants. The Commission requests
comment on its consideration of the costs and benefits of the proposed rules in relation to each of

the Section 15(a) factors discussed herein.

.

a. Protection of Market Participants and the Public

The Commission wants to ensure that the exemptions proposed in these rules will not

lessen the protection of market participants and the public that the aggregation policy in the Final
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Rule provides. Given that the account aggregation standards are necessary to implement an
effective position limit regime, it is important that the clarified and expanded exemptions of the’
proposed rules be sufficiently tailored to exempt from aggregation only those accounts that do
pose a low risk of coordinated trading. The Commission believes that clarifying the scope of the
violation of law exemption to include the risk of violating the applicable law more accurately
informs market participants as to the standard for claiming the exemption. The proposed owned-
entity exemption maintains the Commission’s historical presumption threshold of 10 percent
ownership or equity interest and makes that presumption rebuttable only where several
conditions indicative of independence are met. This exemption focuses on the conditions that
impact trading independence. The Commission intends that any exemption it adopts would
allow the Commission to direct its resources to monitoring those entities with a higher risk of
coordinated trading and thus at a higher risk of circumventing position limits, without reducing
the protection of market participants and the public that the Commission’s aggregation policy
affords.

Similarly, the Commission intends for the “higher-tier” entity exemption, and the
expansion of the underwriting and IAC exemptions, to reduce costs for market participants
without a compromise to the integrity or effectiveness of the Commission’s aggregation policy.

The Commission welcomes comment regarding whether the proposed rules would impact

protection of market participants and the public,
b. Efficiency, Competitiveness, and Financial Integrity of Futures Markets

The Commission wants to ensure that the exemptions proposed in these rules would fully
preserve account aggregation as a tool to uphold the integrity of the part 151 position limit

regime, which helps maintain the overall competitiveness and integrity of derivatives markets.
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The Commission seeks comment regarding whether the proposed rules would impact the

efficiency, competitiveness, and/or financial integrity of futures markets.

c. Price Discovery

Similarly, the Commission wants to ensure that the exemptions proposed in these rules do
not adversely impact the price discovery process, which the part 151 position limit regime
(including the account aggregation provisions in § 151.7) is designed to protect. The

Commission welcomes comment as to whether the proposed rules would impact price discovery.

d. Sound Risk Management

The Commission wants to ensure that the exemptions proposed in these rules will not
lessen the effectiveness of the sound risk management practices that the Final Rule promotes.

The Commission welcomes comment as to whether the proposed rules would impact sound risk

management practices.
e. Other Public Interest Considerations

The Commission has not identified any other public interest considerations related to the
costs and benefits of the proposed rules. The Commission welcomes comment as to whether

there are additional public interest considerations the Commissions should consider.

B. Regulatory Flexibility Act
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The Regulatory Flexibility Act (“RFA”) requires that agencies consider the impact of
their regulations on small businesses.!'* The requirements related to the proposed amendments
fall mainly on DCMs, swap execution facilities (“SEF”) that are trading facilities, FCMs, foreign
brokers, and large traders. The Commission has previously determined that DCMs, FCMs,

foreign brokers and large traders are not “small entities” for the purposes of the RFA.!

116 the Commission determined that SEFs,

Further, in the Commission’s position limits rule,

which includes SEFs that are trading facilities, are not “small entities” for purposes of the RFA.
Accordingly, the Chairman, on behalf of the Commission, hereby certifies, on behalf of

the Commission, pursuant to 5 U.S.C. 605(b), that the actions proposed to be taken herein would

not have a significant economic impact on a substantial number of small entities.

C. Paperwork Reduction Act

1. Overview

The Paperwork Reduction Act (“PRA”) imposes certain requirements on Federal
agencies in connection with their conducting or sponsoring any collection of information as
defined by the PRA.''” An agency may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless it displays a currently valid control number.

Certain provisions of the proposed regulations would result in new collection of information

114 44 U.S.C. 601 et seq.

13 See Policy Statement and Establishment of Definitions of “Small Entities” for Purposes
of the Regulatory Flexibility Act, 47 FR 18618, Apr. 30 1982. See also Special Calls, 72 FR
34417, Jun, 22, 2007 (foreign broker determination).

H6 76 FR 71626, Nov. 18, 2011,

117 44 U.S.C. 3501 et seq.
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requirements within the meaning of the PRA. The Commission seeks to supblement the control
number assigned by the Office of Management and Budget (“OMB?”) for part 151 — Position
Limits for Futures and Swaps (OMB control number 3038-0077). Therefore the Commission is
submitting this proposal to OMB for review in accordance with 44 U.S.C. 3507(d) and 5 CFR
1320.11.

In January of 2012, the Commission received a petition requesting relief under section
4a(a)(7) of the CEA and clarification of certain aggregation requirements in regulation 151.7. In
response to that petition, the Commission is proposing to clarify certain aspects of the
aggregation standards, and to expand the scope of certain exemptions from aggregation. If
adopted, responses to this collection of information would be mandatory to the extent persons
wish to rely upon the exemptions contained within the proposed amendments to Commission
regulation 151.7. The Commission will protect proprietary information according to the
Freedom of Information Act and 17 CFR part 145, headed “Commission Records and
Information.” In addition, the Commission emphasizes that section 8(a)(1) of the CEA Strictly
prohibits the Commission, unless specifically authorized by the CEA, from making public “data
and information that would separately disclose the business transactions or market positions of
any person and trade secrets or names of customers.''* The Commission also is required to
protect certain information contained in a government system of records pursuant to the Privacy
Act of 1974,

Proposed rule 151.7(b)(1) establishes an exemption for a person to disaggregate the

positions of a separately organized entity (“owned entity”). To claim the exemption, a person

8 7U.8.C. 12(a)1).

19 5U.8.C. 552a.
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would need to meet certain criteria and file a notice with the Commission in accordance with
regulation 151.7(h). The notice filing would need to demonstrate compliance with certain
conditions set forth in regulations 151.7(b)(1)(1)-(vii). Similar to other exemptions from
aggregation, the notice filing would be effective upon submission to the Commission, but the
Commission may call for additional information as well as reject, modify or otherwise condition
such relief. Further, such person is obligated to amend the notice filing in the event of a material
change to the filing.

The proposed rules also amend regulation 151.7(i), which provides an exemption from
aggregation where the sharing of information between persons would cause either person to
violate federal law. The proposed amendments clarify that the exemption would apply to a
situation where the sharing of information creates a reasonable risk of a violation of federal law
or regulations adopted thereunder, and not solely a per se violation. For the same reasons the
Commission adopted the exemption for information sharing restrictions for federal law, the
Commission expanded the exemption in regulation 151.7(i) to generally extend to the state law
and the law of a foreign jurisdiction. The proposed rules also retain the requirement that market
participants file a notice demonstrating compliance with the condition and an opinion of counsel
that the sharing of information could create a reasonable risk of a violation of state or federal law
or the law of a foreign jurisdiction. The opinion allows Commission staff to review the legal
basis for the asserted regulatory impediment to the sharing of information, and is particularly
helpful where the asserted impediment arises from laws and/or regulations that the Commission
does not directly administer. Further, Commission staff will have the ability to consult with
other federal regulators as to the accuracy of the opinion, and to coordinate the development of

rules surrounding information sharing and aggregation across accounts in the future.
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The Commission is also proposing to amend the definitions of eligible entity and
independent account controller in part 151.1 to specifically provide for regulation 4.13
commodity pools established as limited liability companies. These proposed amendments will
likely expand the number of entities that can file for the independent account controller
aggregation exemption.

Finally, the proposed rules include relief from notice filings for “higher-tier” entities,
which, under proposed regulation 151.7(j), may rely on the filings submitted by owned entities.
A “higher-tier” entity need not submit a separate notice pursuant to the notice filing requirements
to rely upon the notice filed by an owned entity as long as it complies with conditions of the

applicable aggregation exemption.
2. Reporting Burdens

Proposed regulation 151.7(b)(1) specifies that qualified persons may file a notice
claiming exemptive relief from aggregation. Proposed regulation 151.7(b)(1)(vii) states that the
notice is to be filed in accordance with regulation 151.7(h), which requires a description of the
relevant circumstances that warrant disaggregation and a statement that certifies that the
conditions set forth in the exemptive provision have been met. Persons claiming the exemption
would be required to submit to the Commission, as requested, such information as relates to the
claim for exemption. An updated or amended notice must be filed with the Commission upon
any material change.

With regard to the existing filing procedure for claiming exemptions from aggregation, in
the part 151 final rule the Commission estimated that ninety entities would incur a burden of
225,000 annual labor hours as well as $5.9 million in annualized capital, start-up, total operating,

and maintenance costs. This estimate was based on each entity submitting one notice of
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disaggregation per year at a burden of 2,500 labor hours, Given the expansion of the exemptions
that market participants may claim, the Commission anticipates an increase in the number of
notice filings; however, because of the relief for “higher-tier” entities under proposed regulation
151.7(j), the Commission expects that increase to be offset by a reduction in the number of
filings by “higher-tier” entities. Thus, the Commission anticipates a small net increase in the
number of filings under regulation 151.7 as a result of the proposed rules. The Commission
believes that this small increase will create a small increase in the annual labor burden. However,
because entities will have already incurred the capital, start-up, operating, and maintenance costs
to file other exemptive notices, the Commission does not anticipate an increase in those costs.

In light of the Commission providing for these additional exemptions, the Commission
estimates that 90 entities will each file two notices annually under proposed regulation
151.7(b)(1), at an average of 20 hours per filing. Thus, the Commission approximates a total
per-entity burden of 40 labor hours annually. Using the same labor cost estimates as in the
existing collection (OMB# 3038-0077),'%° such a burden would cost approximately $3,100 per
entity for filings under proposed regulation 151.7(b)(1). Under proposed regulation 151.7(f), the
Commission anticipates that 10 entities will annually file one notice each, at an average of 20
hours per filing, for a per-entity burden of 20 labor hours annually. Such a burden would cost

approximately $1,600 per entity. Finally, the Commission anticipates that 45 entities will

120 The Commission staff's estimates concerning the wage rates are based on salary
information for the securities industry compiled by the Securities Industry and Financial Markets
Association (“SIFMA”), The $78.61 per hour is derived from figures from a weighted average of
salaries and bonuses across different professions from the SIFMA Report on Management &
Professional Earnings in the Securities Industry 2010, modified to account for an 1800-hour
work-year and multiplied by 1.3 to account for overhead and other benefits. The wage rate is a
weighted national average of salary and bonuses for professionals with the following titles (and -
their relative weight); “programmer (senior)” (60% weight), “compliance advisor (intermediate)”
(20%), “systems analyst” (10%), and “assistant/associate general counsel” (10%).
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annually file one notice each under proposed regulation 151.7(i), at an average of 80 hours per
filing, for a per-entity burden of 80 hours each. Such a burden would cost approximately $6,300
per entity. Monetary estimates have been rounded to the nearest hundred.

In sum, the Commission estimates that 145 entities would submit a total of 235 responses
per year and incur a total burden of 7,400 labor hours at a cost of approximately $582,000

annually in addition to the existing burden under § 151.7.
3. Comments on Information Collection

The Commission invites the public and other federal agencies to comment on any aspect
of the reporting and recordkeeping burdens discussed above. Pursuant to 44 U.S.C.
3506(c)(2)(B), the Commission solicits comments in order to: (1) evaluate whether the proposed
collections of information are necessary for the proper performance of the functions of the
Commission, including whether the information will have practical utility, (2) evaluate the
accuracy of the Commission's estimate of the burden of the proposed collections of information,
(3) ’determine whether there are ways to enhance the quality, utility, and clarity of the
information to be collected, and (4) minimize the burden of the collections of information on
those who are to respond, including through the use of automated collection techniques or other
forms of information technology.

Comments may be submitted directly to the Office of Information and Regulatory

Affairs, by fax at (202) 395-6566 or by email at OIRA-submissions@omb.cop.gov. Please

provide the Commission with a copy of comments submitted so that all comments can be
summarized and addressed in the final regulation preamble. Refer to the Addresses section of
this notice for comment submission instructions to the Commission. A copy of the supporting

statements for the collection of information discussed above may be obtained by visiting
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ReglInfo.gov. OMB is required to make a decision concerning the collection of information
between 30 and 60 days after publication of this release. Consequently, a comment to OMB is
most assured of being fully considered if received by OMB (and the Commission) within 30
days after the publication of this notice of proposed rulemaking,.

List of Subjects

17 CFR Part 151

Position limits, Bona fide hedging, Referenced Contracts.

In consideration of the foregoing, pursuant to the authority contained in the Commodity
Exchange Act, the Commission hereby proposes to amend chapter I of title 17 of the Code of
Federal Regulations as follows:

PART 151 - POSITION LIMITS FOR FUTURES AND SWAPS

1. The authority citation for part 151 is revised to read as follows:

Authority: 7U.S.C. 1a,2, 5, 6, 6a, 6¢, 6f, 6g, 6t, 12a, 19, as amended by Title VII of the
Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. 111-203, 124 Stat. 1376
(2010).

2. Revise § 151.1 to read as follows:

§ 151.1 Definitions

* * * * #

Eligible Entity means a commodity pool operator; the operator of a trading vehicle which
is excluded, or which itself has qualified for exclusion from the definition of the term “pool” or
“commodity pool operator,” respectively, under § 4.5 of this chapter; the limited partner, limited
member or shareholder in a commodity pool the operator of which is exempt from registration

under § 4.13 of this chapter; a commodity trading advisor; a bank or trust company; a savings
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association; an insurance company; or the separately organized affiliates of any of the above

entities;

Independent Account Controller means a person:

(H* * *

(5) Who is registered as a futures commission merchant, an introducing broker, a
commodity trading advisor, or an associated person of any such registrant, or is a general partner
or manager of a commodity pool the operator of which is exempt from registration under § 4.13
of this chapter.

*® * * * *
3. Revise § 151.7 to read as follows:

§ 151.7 Aggregation of positions.

* * *® * *®

(b) Ownership of accounts generally. For the purpose of applying the position limits set

forth in § 151.4, except for the ownership interest of limited partners, shareholders, members of a
limited liability company, beneficiaries of a trust or similar type of pool participant in a
commodity pool subject to the provisos set forth in paragraph (c) of this section or in accounts or
positions in multiple pools as set forth in paragraph (d) of this section, any person holding
positions in more than one account, or holding accounts or positions in which the person by
power of attorney or otherwise directly or indirectly has a 10 percent or greater ownership or

equity interest, must aggregate all such accounts or positions. However -
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(1) Any person with a 10 percent or greater ownership or equity interest in an owned
entity, need not aggregate the accounts or positions of the owned entity with any other accounts
or positions such person is required to aggregate, provided that:

(1) Such person, including any entity that such person must aggregate, and the owned
entity:

(A) Do not have knowledge of the trading decisions of the other;

(B) Trade pursuant to separately developed and independent trading systems;

(C) Have and enforce written procedures to preclude each from having knowledge of,
gaining access to, or receiving data about, trades of the other. Such procedures must include
document routing and other procedures or security arrangements, including separate physical
locations, which would maintain the independence of their activities;

(D) Do not share employees that control the trading decisions of either; and

(E) Do not have risk management systems that permit the sharing of trades or trading
strategy:;

(ii) Such person does not have greater than a 50 percent ownership or equity interest in
the owned entity; and

(iii) Such person complies with the requirements of paragraph (h) of this section.‘

* * * * *

(e) * * *

(4) The futures commission merchant or the affiliate has complied with the requirements
of paragraph (h) of this section.

(g) Exemption for underwriting. Notwithstanding any of the provisions of this section, a

person need not aggregate the positions or accounts of an owned entity if the ownership interest
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is based on the ownership of securities constituting the whole or a part of an unsold allotment to
or subscription by such person as a participant in the distribution of such securities by the issuer
or by or through an underwriter.

(1) Further, a broker-dealer registered with the Securities and Exchange Commission, or
similarly registered with a foreign regulatory authority, need not aggregate the positions or
accounts of an owned entity if the ownership interest is based on the ownership of securities
acquired as part of reasonable activity in the normal course of business as a dealer, provided that,
such person does not have actual knowledge of the trading decisions of the owned entity.

(h) Notice filing for exemption.

(1) Persons seeking an aggregation exemption under paragraph (b)(1), (¢), (e), (f), or (i)
of this section shall file a notice with the Commission, which shall be effective upon submission
of the notice, and shall include:

(i) a description of the relevant circumstances that warrant disaggregation; and

(ii) a statement of a senior officer of the entity certifying that the conditions set forth in
the applicable aggregation exemption provision have been met,

(2) Upon call by the Commission, any person claiming an aggregation exemption under
this section shall provide such information concerning the person’s claim for exemption as is
requested by the Commission. Upon notice and opportunity for the affected person to respond,
the Commission may amend, suspend, terminate, or otherwise modify a person’s aggregation
exemption for failure to comply with the provisions of this section.

(3) In the event of a material change to the information provided in the notice filed under
this paragraph, an updated or amended notice shall promptly be filed detailing the material

change.
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(4) A notice shall be submitted in the form and manner provided for in § 151.10.

(i) Exemption for law information sharing restriction. Notwithstanding any other

provision of this section, a person is not subject to the aggregation requirements of this section if
the sharing of information associated with such aggregation creates a reasonable risk that either
person could violate state or federal law or the law of a foreign jurisdiction, or regulatiovns
adopted thereunder, and provided that such a person does not have actual knowledge of
information associated with such aggregation. Provided further, that such person file a prior
notice pursuant to paragraph (h) of this section and an opinion of counsel that the sharing of
information creates a reasonable risk that either person could violate state or federal law or the
law of a foreign jurisdiction, or regulations adopted thereunder. Provided however, the
exemption in this paragraph shall not aiaply where the law or regulation serves as a means to
evade the aggregation of accounts or positions. All documents submitted pursuant to this
paragraph shall be in English, or if not, accompanied by an official English translation.

() Higher-Tier Entities. If an owned entity has filed a notice under paragraph (h) or (i) of
this section, any person with an ownership or equity interest of 10 percent or greater in the
owned entity need not file a separate notice identifying the same positions and accounts
previously identified in the notice filing of the owned entity, provided that:

(1) Such person complies with the conditions applicable to the exemption specified in the
owned entity’s notice filing, other than the filing requirements; and

(2) Such person does not otherwise control trading of the accounts or positions identified
in the owned entity’s notice.,

(3) Upon call by the Commission, any person relying on the exemption in paragraph

(3)(1) of this section shall provide to the Commission such information concerning the person’s
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claim for exemption. Upon notice and opportunity for the affected person to respond, the
Commission may amend, suspend, terminate, or otherwise modify a person’s aggregation
exemption for failure to comply with the provisions of this section.
* * * * *®

4, Revise § 151.10 to read as follows:

§ 151.10 Form and manner of reporting.

* * * ¥ *
(4) A notice of disaggregation is filed pursuant to § 151.7(h), in which case the notice

shall be effective upon filing.

® % * * #

5. Revise § 151.12 to read as follows:

§ 151.12 Delegation of authority to the Director of the Division of Market
Oversight,.

(a) ® * ®

(5) In § 151.7()(1)(ii) to call for additional information from a trader claiming the
exemption in § 151.7(G)(1).

(6) In § 150.10 for providing instructions or determining the format, coding structure, and
electronic data transmission procedures for submitting data records and any other information

required under this part.

* * * * *
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Issued in Washington DC on May 17, 2012 by the Commission,

Do J N, Farn b

David A. Stawick
Secretary of the Commission

Appendix 1- Statement of Commissioner Jill E. Sommers

I support the Commission’s proposed rules that, among other things, expand the exemptions
relating to information sharing restrictions, expand the circumstances under which market
participants will not be required to aggregate positions, and reduce the reporting burdens on
higher tier entities. I am pleased that ‘we recognize that the final position limits rules issued on

November 18, 2011 set forth an unworkable and overly restrictive approach to these issues.

Essentially, as they relate to “owned entities,” the proposed rules contain three “tiers” for
purposes of aggregation. First, if the ownership interest is less than 10 percent, one need not
aggregate positions with those of the owned entity. Second, if the ownership interest is between
10 percent and 50 percent, one must aggregate positions with those of the owned entity unless it
can be shown that there is a lack of knowledge of, and control over, the trading of the owned
entity. Third, if the ownership interest exceeds 50 percent, one must always aggregate positions
with those of the owned entity, even if there is a lack of knowledge of, and control over, the

trading of the owned entity.

I question whether a bright-line approach is the correct approach, and if it is, whether the line
should be drawn at 50 percent. In the absence of knowledge of, and control over, trading of an

owned entity, is there a real difference between owning 49 percent and owning 50 percent? I
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don’t think there is. In justifying 50 percent as the cotrect place to draw the line, the preamble to
the proposed rules states, “such a bright-line rule would provide clarity to market participants
and a useful tool for the Commission to simplify aggregation.” Providing clarity and certainty to
market participants is important. However, if providing clarity and certainty results in a one-
size-fits-all answer that fails to take into account the varying needs of a very diverse group of
market participants, the clarity and certainty are of little use. Moreover, while it is important to
establish an aggregation approach that the Commission can effectively administer, I hesitate to
put too much weight on “simplifying” the approach if the simplified approach is needlessly

restrictive.

In my dissent to the final position limits rules, I expressed concern that with regard to the 19 new
reference contracts, the Commission was taking on “front-line oversight of the granting and
monitoring of bona-fide hedging exemptions for the transactions of massive, global corporate
conglomerates that on a daily basis produce, process, handle, store, transport, and use physical
commodities in their extremely complex logistical operations.” My concerns apply equally to
the issue of aggregation. We have limited experience as it relates to these new reference
contracts, and no experience aggregating swaps into the overall calculations. In the face of such

limited experience, our apparent certainty on where to draw lines is troubling.
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