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Issued in Kansas City, Missouri, on
November 5, 2002.
Michael Gallagher,
Manager, Small Airplane Directorate, Aircraft
Certification Service.
[FR Doc. 02–28750 Filed 11–12–02; 8:45 am]
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 71
[Airspace Docket No. 02–ACE–8]

Proposed Establishment of Class E2
and Class E4 Airspace and
Modification of Existing Class E5
Airspace; Ainsworth, NE; Correction
AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking;
correction.

This action corrects an error
in the airspace classification of a notice
of proposed rulemaking that was
published in the Federal Register on
Friday, August 23, 2002 (67 FR 54599).
The proposal was to establish Class E2
and Class E4 airspace and to modify
Class E5 airspace at Ainsworth, NE.
DATES: Comments for inclusion in the
Rules Docket must be received on or
before December 5, 2002.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE–520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329–2524.
SUPPLEMENTARY INFORMATION:
SUMMARY:

History
Federal Register document 02–21576
published on Friday, August 23, 2002
(67 FR 54599) proposed to establish
Class E2 and Class E4 airspace and to
modify Class E5 airspace at Ainsworth,
NE. It has been determined that Class E4
airspace is only applicable when in
conjunction with Class D airspace.
There is no Class D airspace at
Ainsworth, NE. The proposed Class E2
airspace must be redefined to include
the proposed Class E4 airspace. The
only change from the original Notice of
Proposed Rulemaking is the title of the
airspace involved.
Accordingly, pursuant to the
authority delegated to me, the proposed
Class E4 airspace is rescinded and the
Class E2 airspace at Ainsworth, NE, as
published in the Federal Register
Friday, August 23, 2002 (67 FR 54599),

VerDate 0ct<31>2002

15:00 Nov 12, 2002

Jkt 200001

(FR Doc. 02–21576), is corrected as
follows:
§ 71.1

[Corrected]

On page 54599, Column 3,
DEPARTMENT OF TRANSPORTATION
section, correct the heading of Airspace
Docket No. 02–ACE–8 as follows:
Change ‘‘Proposed Establishment of
Class E2 and Class E4 Airspace and
Modification of Existing Class E5
Airspace; Ainsworth, NE’’ to read
‘‘Proposed Establishment of Class E2
Airspace and Modification of Existing
Class E5 Airspace; Ainsworth, NE.’’
On page 54600, Column 3, last
sentence of last paragraph, correct the
definition of Class E2 airspace as
follows:
Change ‘‘Within a 4.3-mile radius of
Ainsworth Municipal Airport’’ to read
‘‘Within a 4.3-mile radius of Ainsworth
Municipal Airport; within a 2.4 miles
each side of the Ainsworth VOR/DME
197° radial extending from the 4.3-mile
radius of Ainsworth Municipal Airport
to 7 miles south of the airport; and
within 2.4 miles each side of the
Ainsworth VOR/DME 348° radial
extending from the 4.3-mile radius of
Ainsworth Municipal Airport to 7 miles
north of the airport.’’
On page 45601, Column 1, delete the
first paragraph and the entire section
under the heading ‘‘ACE NE E4
Ainsworth, NE.’’
Issued in Kansas City, MO, on October 22,
2002.
Herman J. Lyons, Jr.,
Manager, Air Traffic Division, Central Region.
[FR Doc. 02–28832 Filed 11–12–02; 8:45 am]

COMMODITY FUTURES TRADING
COMMISSION
17 CFR Part 4
Commodity Pool Operators and
Commodity Trading Advisors;
Exemption From Requirement To
Register for CPOs of Certain Pools and
CTAs Advising Such Pools
AGENCY: Commodity Futures Trading
Commission.
ACTION: Advance notice of proposed
rulemaking.
SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) has received two specific
proposals that would provide additional
exemption from registration as a
commodity pool operator (CPO). It also
has received a proposal that would
provide additional exemption from
registration as a commodity trading
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advisor (CTA). The this Federal Register
release the Commission is publishing
and seeking comment on these
proposals (Proposals) and is providing
temporary CPO and CTA registration
relief (No-Action Relief). To be eligible
for the No-Action Relief, a CPO or CTA
must meet the criteria specified in the
SUPPLEMENTARY INFORMATION section.
DATES: Comments must be received by
January 13, 2002.
ADDRESSES: Comments on this advance
notice of proposed rulemaking should
be sent to Jean A. Webb, Secretary,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Comments may be sent by
facsimile transmission to (202) 418–
5528, or by e-mail to secretary@cftc.gov.
Reference should be made to ‘‘Advance
Notice of Proposed Rulemaking on CPO
and CTA Registration Exemptions.’’
FOR FURTHER INFORMATION CONTACT:
Barbara S. Gold, Associate Director, or
Christopher W. Cummings, Special
Counsel, Division of Clearing and
Intermediary Oversight, Commodity
Futures Trading Commission, 1155 21st
Street, NW., Washington, DC 20581,
telephone number: (202) 418–5450 or
(202) 418–5445, respectively; facsimile
number: (202) 418–5536, or (202) 418–
5547, respectively; and electronic mail:
bgold@cftc.gov or ccummings@cftc.gov,
respectively.
SUPPLEMENTARY INFORMATION:

I. Background
Section 1a(5) of the Commodity
Exchange Act (Act) defines the term
‘‘commodity pool operator’’ to mean—
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[A]ny person engaged in a business that is
of the nature of an investment trust,
syndicate, or similar form of enterprise, and
who, in connection therewith, solicits,
accepts, or receives from others, funds,
securities, or property, either directly or
through capital contributions, the sale of
stock or other forms of securities, or
otherwise, for the purpose of trading in any
commodity for future delivery on or subject
to the rules of any contract market or
derivatives transaction execution facility,
* * *1
1 7 U.S.C. 1a(5) (2000). Section 1a(5) also provides
the Commission with authority to exclude persons
from the CPO definition.
Commission Rule 4.10(d)(1) correspondingly
defines the term ‘‘pool’’ to mean ‘‘any investment
trust, syndicate or similar form of enterprise
operated for the purpose of trading commodity
interests.’’ Commission rules cited to herein are
found at 17 CFR Ch. I (2002).
Both the Act and the Commission’s rules issued
thereunder can be accessed through the
Commission’s Web site: http://www.cftc.gov/cftc/
cftclawreg.htm.
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Section 4m(1) of the Act 2 provides in
relevant part that it is unlawful for any
CPO, ‘‘unless registered under [the] Act,
to make use of the mails or any means
or instrumentality of interstate
commerce’’ in connection with its
business as a CPO. Thus, except for
several narrow exceptions described
below, the operator of a collect
investment vehicle that trades
commodity interest contracts, whether
for bona fide hedging purposes or
otherwise, must be registered with the
CFTC as a CPO.
The Commission has provided certain
exceptions to the CPO registration
requirement. In 1979, the Commission
adopted Rule 4.13, which provides an
exemption from CPO registration for the
operators of essentially ‘‘ family, club or
small pools,’’ as those pools are defined
in the rule.3 In addition, the
Commission adopted in Rule 4.5 an
exclusion from the CPO definition for
certain otherwise regulated ‘‘eligible
persons’’ with respect to their operation
of ‘‘certain qualifying entities,’’ as those
terms are defined in the rule, so long as
they restrict the extent of their non-bona
fide hedge activity in commodity
interests as prescribed by the rule.4
When the Commission adopted Rule
4.13, there were fewer than a dozen
designated commodity interest contracts
based on stock indices, interest rates or
other financial instruments. Since 1979,
however, the Commission has
designated, and trading has commenced
in, more than 180 commodity interest
contracts based on various financial
instruments. These contracts frequently
have attracted the interest of operators
of collective investment vehicles, some
of whom have registered with the
Commission as CPOs so that they can
use commodity interest contracts in
their investment and risk management
strategies. Others, however, have
avoided participation in the commodity
interest markets. While Rules 4.5 and
4.13 do provide CPO registration relief,

their criteria are too restrictive for many
operators of collective investment
vehicles to meet.
Section 1a(6)(A) of the Act 5 defines
the term ‘‘commodity trading advisor’’
to mean any person who—
(i) For compensation or profit, engages in
the business of advising others, either
directly or through publications, writings or
electronic media, as to the value or the
advisability of trading in—
(I) Any contract of sale of a commodity for
future delivery made or to be made on or
subject to the rules of a contract market or
derivatives transaction execution facility;
(II) Any commodity option authorized
under section 4c; or
(III) Any leverage transaction authorized
under section 19; or
(ii) For compensation or profit, and as part
of a regular business, issues or promulgates
analyses or reports concerning any of the
activities referred to in clause (i).6

Section 4m(1) also requires CTAs to
register as such with the Commission,
and each of that section, Section 4m(3)
and Rule 4.14 provides exemption from
CTA registration.
Over time, persons who traditionally
gave advice to collective investment
vehicles solely on securities trading
have become interested in providing
trading advice to collective investment
vehicles on commodity interest
contracts based on various financial
instruments as well. Absent the
availability of an exemption, these
persons have had to either register with
the Commission as CTAs or refrain from
providing any such commodity interest
advice.
In light of these market developments
and changed circumstances, the
Commission is seeking comment on the
Proposals. By this Federal Register
release, the Commission also is asking
for input generally on the subject of
which CPOs and CTAs the Commission
additionally should exempt from
registration and what criteria the
Commission should use to determine
eligibility for exemption.
II. The Proposals

27

U.S.C. 6m(1) (2000).
3 See 44 FR 1918, 1919 (Jan. 8, 1979).
4 See 50 FR 15868 (April 23, 1985). Rule 4.5
specifies operating criteria that must be complied
with to claim the relief available under the rule.
Commodity futures and option contracts may be
used without limitation for ‘‘bona fide hedging
transactions and positions,’’ as that term is defined
in Rule 1.3(z)(1). Rule 4.5 also permits up to 5
percent of the liquidation value of a qualifying
entity’s portfolio to be committed to establish
positions that are non- bona fide hedging
transactions and positions. On October 28, 2002 the
Commission published for comment a proposed
amendment to Rule 4.5 that would provide an
alternative criterion for such transactions and
positions—i.e., where the notional value of the
transactions and positions does not exceed the
liquidation value of the entity’s portfolio. 67 FR
65743.
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A. The National Futures Association
(NFA) Proposal 7
I. Introduction
The NFA Proposal would add a CPO
registration exemption as well as a
corresponding CTA registration
exemption to the exemptions currently
set forth in Rules 4.13 and 4.14,
57

U.S.C. 1a(6)(A)(2002).
1a(6) also excludes certain persons not
at issue here from the CTA definition, and provides
the Commission with authority to exclude other
persons from that definition.
7 NFA is a futures association registered as such
with the Commission under section 17 of the Act.
6 Section
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respectively. The CPO exemption would
be available to pool operators that
commit a limited amount of pool assets
(i.e., 5 percent of liquidation value) to
establish commodity interest trading
positions, and that restrict participation
in the pool to ‘‘accredited investors’’ as
defined in Rule 501(a) 8 under the
Securities Act of 1933 (Securities Act).9
The exemption would be set forth in a
new paragraph (a)(3) of Rule 4.13, and
would require a conforming amendment
to paragraph (d) of the rule. The CTA
exemption would apply to those
persons that advise only pools operated
by persons that are eligible for, and have
claimed exemption under, the CPO
provision described above. It would be
set forth in a new paragraph (a)(10) of
Rule 4.14.
2. The text of the NFA Proposal.
a. The NFA CPO Registration
Exemption Proposal reads as follows:
§ 4.13 Exemption from registration as a
commodity pool operator.
(a) A person is not required to register
under the Act as a commodity pool operator
if:
* * *
(3)(i) It operates only commodity pools that
use commodity futures or commodity options
contracts solely for bona fide hedging
purposes within the meaning and intent of
§ 1.3(z)(1); Provided, however. That in
addition, with respect to positions in
commodity futures and commodity option
contracts which do not come within the
meaning and intent of 1.3(z)(1), the aggregate
initial margin and premiums required to
establish such positions for any pool does not
exceed five percent of the liquidation value
of that pool’s portfolio, after taking into
account unrealized profits and unrealized
losses on any such contracts it has entered
into and such trading is solely incidental to
its other trading activity; And Provided
further, That in the case of an option that is
in-the-money at the time of purchase, the inthe-money amount as defined in § 190.01(x)
may be excluded in computing such five
percent;
(ii) It has not and does not market
participations to the public as or in a
commodity pool or otherwise as or in a
vehicle for trading in the commodity futures
or commodity options markets;
(iii) It limits the participants in its pools to
accredited investors as defined in Securities
Exchange Commission Rule 501;
(iv) It discloses in writing to each
prospective participant the purpose of and
the limitations on the scope of the
commodity futures and commodity options
trading in which it will engage;
(v) It submits to such special calls as the
Commission may make to require it to
demonstrate compliance with the provisions
of this § 4.13(a)(3) including but not limited
to information on its pools’ financial status
and position holdings; and
8 17
9 15
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(vi) It maintains all books and records
prepared in connection with its activities as
a commodity pool operator for a period of
five years from the date of preparation and
keeps such books and records readily
accessible during the first two years of the
five year period. All such books and records
shall be open to inspection by any
representative of the Commission or the
United States Department of Justice.
(b)(1) No person who is exempt from
registration as a commodity pool operator
under paragraph (a)(1), (a)(2), or (a)(3) of this
section and who is not registered as such
pursuant to that exemption may, directly or
indirectly, solicit, accept or receive funds,
securities or other property from any
prospective participant in a pool that it
operates or that it intends to operate unless,
on or before the date it engages in that
activity, the person delivers or causes to be
delivered to the prospective participant a
written statement that must disclose this fact
as follows: ‘‘The commodity pool operator of
this pool is not required to register, and has
not registered, with the Commodity Futures
Trading Commission. Therefore, unlike a
registered commodity pool operator, this
commodity pool operator is not required by
the Commission to furnish a Disclosure
Document, periodic Account Statements, and
an Annual Report to participants in the
pool.’’ The person must:
(i) Describe in the statement the exemption
pursuant to which it is not registered as a
commodity pool operator;
(ii) Provide its name, main business
address and main business telephone number
on the statement;
(iii) Manually sign the statement as
follows: if such person is a corporation, by
the chief executive officer, chief financial
officer or counterpart thereto; if a
partnership, by a general partner; and if a
sole proprietorship, by the sole proprietor;
and
(iv) By the earlier of seven business days
after the date the statement is first delivered
to a prospective participant and the date
upon which the pool commences trading in
commodity interests:
(A) File two copies of the statement with
the Commission at the address specified in
§ 4.2; and
(B) File one copy of the statement with the
National Futures Association at its
headquarters office (Attn: Director of
Compliance, Compliance Department).

*

*

*

*

*

(d) If a person exempt from registration
under the Act as a commodity pool operator
under paragraph (a)(1), (a)(2), or (a)(3) of this
section registers as a commodity pool
operator, that person must comply with this
Part 4 as if such person were not exempt
from registration as a commodity pool
operator.

2. The NFA CTA Registration
Exemption Proposal reads as follows:
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§ 4.14 Exemption from registration as a
commodity trading advisor.

(a) A person is not required to register
under the Act as a commodity trading
advisor if:
*
*
*
*
*
(10)(i) The person’s commodity
interest trading advice:
(A) Is directed solely to and for the
use of commodity pools that meet the
requirements of and are operated by a
person exempt from registration under
§ 4.13(a)(3) or are operated by a person
excluded from the definition of
commodity pool operator under § 4.5;
(B) Is solely incidental to its business
of providing investment advice to such
pools in instruments that are either
exempt from regulation pursuant to the
Commission’s regulations or excluded
from Commission regulation under the
Act; and
(C) Employs only such strategies as
are consistent with eligibility status
under § 4.13(a)(3).
(ii) The person is not otherwise
holding itself out as a commodity
trading advisor;
(iii) The person submits to such
special calls as the Commission may
make to provide information on its
position holdings; and
(iv) Prior to the date upon which such
person intends to engage in business as
a commodity trading advisor, the person
files a notice of exemption with the
Commission.
(A) The notice must provide the
name, main business address and main
business telephone number of the
person filing the notice.
(B) The notice must represent that the
person qualifies for exemption under
this § 4.14(a)(10) and that it will comply
with the criteria of this section.
(C) The notice shall be effective upon
filing, Provided, however, That an
exemption claimed hereunder shall
cease to be effective upon any change
which would render the representations
made pursuant to paragraph
(a)(10)(iii)(B) of this section inaccurate
or the continuation of such
representations false or misleading.
(v) In the event a person who has filed
a notice of exemption under this
§ 4.14(a)(10) subsequently becomes
registered as a commodity trading
advisor, the person must file a
supplemental notice of that fact.
(vi) Any notice required to be filed
hereunder must be:
(A) In writing;
(B) Signed by a duly authorized
representative; and
(C) Filed, along with a copy, with the
Commission at the address specified in
§ 4.2.
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(D) A copy also must be filed with the
National Futures Association at its
headquarters office (ATTN: Director of
Compliance, Compliance Department).
B. The Managed Funds Association (MFA)
Proposal 10
1. Introduction
The MFA Proposal would provide an
additional CPO registration exemption
pursuant to a new Rule 4.9. The exemption
would be available to pool operators that
restrict participation in their pools to
‘‘qualified eligible persons’’ (QEPs) as
defined in Rule 4.7 and certain ‘‘accredited
investors’’ as defined in Rule 501(a) under
the Securities Act. As is set forth below, the
MFA Proposal would distinguish between
the qualifications that natural persons would
be required to meet and the qualifications
that non-natural persons would be required
to meet.

2. The text of the MFA Proposal
The MFA Proposal reads as follows:
§ 4.9. Exemption From Commodity Pool
Operator Registration For Certain Persons
Operating Privately Offered Pools.
(a) Subject to compliance with all of the
provisions of this section, a person is exempt
from registration as a commodity pool
operator but remains otherwise subject to the
jurisdiction of the Commission under the
Act, provided that:
(i) interests in all pools that it operates are
exempt from registration under the Securities
Act of 1933, and such interests are offered
and sold without marketing to the public in
the United States;
(ii) it reasonably believes that at the time
of investment (or, in the case of an existing
pool, conversion to an eligible pool as
defined herein), all individual investors (and
any self-directed employee-benefit plans for
such individuals) in all pools that it operates
are qualified eligible persons as defined in
§ 4.7;
(iii) it reasonably believes that at the time
of investment (or, in the case of an existing
pool, conversion to an eligible pool as
defined herein), all entity investors in all
pools that it operates are (x) ‘‘accredited
investors’’ as defined in 17 CFR
230.501(a)(1)–(3), (7) and (8) or (y) qualified
eligible persons as defined in § 4.7; and
(iv) neither the commodity pool operator
nor any of its principals is subject to any
statutory disqualifications set forth in section
8a(2) or 8a(3) of the Act unless such
disqualification arises from a matter which
was previously disclosed in connection with
an application for registration if such
registration was granted or was disclosed
more than 30 days prior to the filing of this
notice; provided, however, that the
commodity pool operator may request that
the Commission waive this provision, which
waiver may be granted upon a showing of
good cause.
(b) Notwithstanding the exemption in (a)
above:
10 MFA is a non-profit membership organization
for investment professionals in the hedge fund,
futures and alternative investments industries.
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(i) the commodity pool operator shall
remain subject to the anti-fraud and antimanipulation provisions of the Act; and
(ii) the commodity pool operator shall,
within 180 days of the end of its fiscal year,
deliver to the pool participants for each pool
it operates under this exemption year-end
financial statements certified by an
independent public accountant and prepared
in accordance with generally accepted
accounting principles. In addition, the
commodity pool operator shall file two (2)
copies of the year-end financial statements
with the Commission.
(c) Any person who desires to claim the
exemption provided by this section shall file
with the Commission a notice of eligibility:
(i) The notice of eligibility must contain
the name, main business address and main
telephone number of the person claiming the
exemption and the name of the pool or pools
for which exemption is claimed (an ‘‘eligible
pool’’).
(ii) The notice of eligibility must contain
representations that the pool or pools, in
order to be eligible pools, will be operated in
accordance with the requirements set forth in
(a) and (b) of the section.
(iii) The notice of eligibility must contain
a representation that the commodity pool
operator will submit to such special calls as
the Commission may make to require the
commodity pool operator to demonstrate
compliance with the provisions of § 4.9(a)(i)(iv) and (b)(ii) with respect to the eligible
pool. Failure to comply with a special call as
described in this paragraph will render the
claimed exemption void.
(iv) The notice of eligibility must be filed
with the Commission prior to the date upon
which the commodity pool operator intends
to operate the eligible pool. In the case of a
commodity pool operator operating one or
more pools that would qualify as eligible
pools but with respect to which no notice has
been filed, a notice of eligibility may be filed
with the Commission prior to the date upon
which the commodity pool operator intends
to commence operating the pool as an
eligible pool, provided that the commodity
pool operator has provided prior notice to
pool participants that it intends to convert
the pool to an eligible pool under this § 4.9
by filing a notice of eligibility with respect
to the pool and has given such participants
the right to redeem from the pool prior to
such filing.
(v) The notice of eligibility shall be
effective upon filing, provided that the filing
is materially complete.
(d)(i) A commodity pool operator who has
claimed exemption hereunder must, in the
event that any of the information contained
or representations made in the notice of
eligibility becomes inaccurate or incomplete,
file a supplemental notice with the
Commission to that effect which, if
applicable, includes such amendments as
may be necessary to render the notice of
eligibility accurate and complete.
(ii) The supplemental notice required by
paragraph (d)(i) of this section shall be filed
within fifteen business days after the
commodity pool operator becomes aware of
the occurrence of such event.
(iii) An exemption claimed hereunder shall
cease to be effective 60 days after the
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commodity pool operator becomes aware of
any change which would render inaccurate
any of the representations required by
subparagraph (c)(ii) or (iii) of this section.
During such 60 day period, the commodity
pool operator may cure the defects or prepare
and file an application to register as a
commodity pool operator with the
Commission. The filing of an application by
the commodity pool operator with the
Commission will toll the running of the 60
day period.
(e) A commodity pool operator that
operates one or more pools that are not
eligible pools under this § 4.9 in addition to
one or more pools that are eligible pools
under § 4.9 is, with respect to the eligible
pools, exempt from all of the other
requirements imposed on a commodity pool
operator under the Act, provided that the
commodity pool operator complies with this
§ 4.9.
III. The No-Action Relief
A. The Relief
During the rulemaking process commenced
by the publication of this advance notice of
proposed rulemaking, the Commission has
determined to provide relief through the
issuance of No-Action Relief, set forth below.
As with other registration relief available to
CPOs and CTAs under CFTC rules, the NoAction Relief must be claimed through the
filing of a notice with the NFA and the CFTC,
and one-way disclosure of the claim must be
made.11

1. CPO Registration No-Action Relief
The Commission will not commence
any enforcement action against a CPO
based upon the failure of the CPO to
register as such under Section 4m(1) of
the Act, where each pool for which the
CPO claims relief under the No-Action
Relief meets and remains in compliance
with the following criteria:
a. Participation in the pool is restricted to:
‘‘accredited investors’’ as defined in Rule
501(a) under the Securities Act;
‘‘knowledgeable employees’’ as defined in
Rule 3c-5 under the Investment Company Act
of 1940,12 Non-United States persons as
defined in CFTC Rule 4.7(a)(1)(iv); and the
persons described in CFTC Rule
4.7(a)(2)(viii)(A); and
b. The aggregate national value 13 of each
such pool’s commodity interest positions,
11 See,
12 17

e.g., Rules 4.5 and 4.13.
CFR 270.3c-5 (2002).

13 For this purpose, a CPO should calculate
‘‘notional value’’ for each such futures position by
multiplying the size of the futures contract, in
contract units, by the current market price per unit,
and for each such option position by multiplying
the size of the option contract, in contact units, by
the strike price. This criterion is patterned on the
Commission’s proposed alternative non-hedge
operating criterion for Rule 4.5, as discussed above.
The following two examples show the effect of
this notional value criterion using two different
futures contracts. In each example, the CPO desires
to establish the maximum number of contracts
permissible under the No-Action Relief. In both
examples it is assumed that one-half of the pool’s
liquidation value is $5 million and that the
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whether entered into for bona fide hedging
purposes or otherwise,14 does not exceed
fifty percent of the liquidation value of the
pool’s portfolio, after taking into account
unrealized profits and unrealized losses on
any such positions it has entered into.15

2. CTA Registration No-Action Relief.
The Commission will not commence
enforcement action against a CTA based
upon the failure of the CTA to register
as such under Section 4m(1) of the Act,
where the CTA meets and remains in
compliance with the following criteria:
a. It claims relief from CPO registration
under the No-Action Relief and its
commodity interest trading advice is directed
solely to, and for the sole use of, the pool or
pools that it operates; 16 or
settlement level of the contract is as of September
25, 2002.
With respect to the S&P 500 Stock Price Index
futures contract traded on the Chicago Mercantile
Exchange, the settlement level was 819.29 and the
contract value was $204,822.50 (819.29 × $250).
This means that the pool could establish 24 S&P
500 Stock Price Index futures contracts ($5,000,000
/ 204,822.50 = 24.4).
With respect to the 10-Year U.S. Treasury Note
futures contract traded on the Chicago Board of
Trade, the settlement level was 114,160 points and
the contract value was $114,160 (114,160 × 100%).
This means that the pool could establish 43 10-Year
Treasury Note futures contracts ($5,000,000 /
$114,160 = 43.8).
14 See Rule 1.3(z)(1).
15 The operator of a ‘‘fund of funds’’ (an Investor
Fund) that indirectly trade commodity interests
through participation in one or more funds that
directly trades commodity interests (each an
Investee Fund) could claim exemption from
registration under the No-Action Relief where that
Investor Fund trades commodity interests solely
through participation in one or more Investee
Funds, and the CPO of each such Investee Fund has
itself claimed the No-Action Relief. The operator of
an Investor Fund that additionally directly trades
commodity interests could also claim the No-Action
Relief, so long as the portion of the Investor Fund
that directly trades commodity interests does not
exceed the limit referred to above.
For example, assume that the Investor Fund has
a liquidation value of $1 million, four-fifths of
which is invested in four Investee Funds whose
operators have claimed the No-Action Relief. With
the remaining one-fifth of liquidation value, or
$200,000, the operator of the Investor Fund may
have the Fund directly trade commodity interests,
provided that the notional value of the Fund’s
commodity interest positions does not exceed fifty
percent of the Fund’s liquidation value, adjusted for
unrealized profits and unrealized losses on
positions directly entered into by the Fund.
If, however, the notional value of those positions
exceeded fifty percent of the liquidation value of
$200,000, the operator would only be able to claim
the No-Action Relief if the operator knew that the
notional value of all of the Investor Fund’s
commodity interest positions (i.e., those held
outright and those held through investment in the
four Investee Funds) was fifty percent of the
Investor Fund’s liquidation value. To be in
possession of such information, the operator would
need to have direct knowledge of, and immediate
access to, the notional value of the commodity
interest positions of each Investee Fund. The
operator of the Investor Fund could have this
knowledge and access where, for example, it was
the same person as, or an affiliate of, the CPOs of
the Investee Funds.
16 This provision is patterned after Rule
4.14(a)(5).
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b. It is registered as an investment adviser
under the Investment Advisers Act of 1940 17
or with the applicable securities regulatory
agency of any State, or it is exempt from such
registration, or it is excluded from the
definition of the term ‘‘investment adviser’’
pursuant to section 202(a)(2) or 202(a)(11) of
the Investment Advisers Act of 1940,
provided that:
(i) The person’s commodity interest trading
advice:
(A) Is directed solely to, and for the sole
use of, pools operated by CPOs who claim
relief from CPO registration under the NoAction Relief;
(B) Is solely incidental to its business of
providing securities advice to each such
pool;
(C) Employs only such strategies as are
consistent with the ‘‘notional test’’ under the
No-Action Relief; and
(ii) The person otherwise holding itself out
as a CTA.

B. Claim of No-Action Relief
As stated above, the No-Action Relief
is not self-executing. Rather, a CPO or
CTA eligible for the No-Action Relief
must file a Claim to perfect the relief
and msut make a one-way disclosure to
its participants and clients, respectively,
whether prospective or existing. A
Claim of No-Action Relief will be
effective upon filing, so long as the
Claim is materially complete.
Specifically, the Claim of No-Action
Relief must:
1. State the name, main business
address, and main business telephone
number of the CPO or CTA claiming the
relief;
2. State the capacity (i.e., CPO, CTA
or both) and, where applicable, the
name of the pool(s), for which the Claim
is being filed;
3. Represent that the CPO and CTA
qualified for the No-Action Relief, that
it will comply with the criteria of the
No-Action Relief, and that it will
provide the CFTC-specified disclosure,
set forth below;
4. Be signed by the CPO or CTA; and
5. Be filed with the NFA at its
headquarters office in Chicago, Illinois
(ATTN: Director of Compliance), with a
copy to the Commission at its
headquarters office in Washington, D.C.
(ATTN: Division of Clearing and
Intermediary Oversight, Audit and
Financial Review (Section), prior to the
date upon which the CPO or CTA first
engages in business that otherwise
would require registration as such.
C. One-Way Disclosure
1. For CPOs.
To comply with the terms of a Claim
of No-Action Relief that it has filed, a
CPO must provide the following
17 15

U.S.C. 80b–1 et seq. (2000).
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disclosure to prospective and existing
participants in each pool it operates or
intends to operate prior to engaging in
activities that otherwise would require
it to register as a CPO:
‘‘Pursuant to No-Action Relief issued by
the Commodity Future Trading Commission,
[Name of CPO] is not required to register, and
is not registered, with the Commission as a
CPO. Among other things, the No-Action
Relief requires this CPO to file a Claim of NoAction Relief with the National Futures
Association and the Commission. It also
requires that the aggregate notional value of
this pool’s commodity interest positions does
not exceed fifty percent of the liquidation
value of the Pool’s Portfolio.
You should also know that this registration
No-Action Relief is temporary. In the event
the Commission ultimately adopts a
Registration exemption rule that differs from
the No-Action Relief, [Name of CPO] must
comply with that rule to be exempt from CPO
registratin. If [Name of CPO] determines not
to comply with that rule, it must either
register with the Commission or cease having
this Pool Trade Commodity Interests.’’

2. For CTAs
To comply with the terms of a Claim
of No-Action Relief that it has filed, a
CTA must provide the following
disclosure to each pool it advises or
intends to advise prior to engaging in
activities that otherwise would require
it to register as a CTA:
‘‘Pursuant to No-Action Relief issued by
the Commodity Futures Trading
Commission, [Name of CTA] is not required
to register, and is not registered, with the
Commission as a CTA. Among other things,
the No-Action Relief requires this CTA to file
a claim of No-Action Relief with the National
Futures Association and the Commission. It
also requires that this CTA provide advice
solely to pools whose CPOs have filed a
corresponding claim of No-Action Relief.
You should also know that this registration
No-Action Relief is temporary. In the event
the Commission ultimately adopts a
registration exemption rule that differs from
the No-Action Relief, [Name of CTA] must
comply with that rule to be exempt from CTA
registration. If [Name of CTA] determines not
to comply with that rule, it must either
register with the Commission or cease
providing commodity interest trading advice
to this pool.’’

D. Other Matters
1. Effect of Filing a Claim of No-Action
Relief
Persons that have filed a Claim of NoAction Relief will be exempt from
Commission registration requirements
under section 4m(1) of the Act. Such
persons will remain subject, however, to
prohibitions in the Act and the
Commission’s rules against fraud which
apply to all CPOs and CTAs regardless
of registration status. They also will
remain subject to all other relevant
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provisions of the Act and the
Commission’s rules which apply to all
commodity interest market participants,
such as the prohibitions on
manipulation and the trade reporting
requirements.
2. Effect of Final Rulemaking on a Claim
of No-Action Relief
Any final action taken by the
Commission as a result of this advance
notice of proposed rulemaking will
supersede the No-Action Relief. In the
event the final action differs from the
requirements of the No-Action Relief,
the Commission will provide CPOs and
CTAs with sufficient time within which
to comply with such requirements, or,
in the event a CPO or CTA is unable or
unwilling to so comply, with sufficient
time to register with the Commission or
to withdraw a previously filed Claim of
No-Action Relief and to cease engaging
in business as a CPO or CTA.
3. Continued Availability of Registration
No-Action Relief From Commission
Staff
The Commission is aware that there
may be existing or subsequently
organized CPOs and CTAs that do not
meet the criteria of the No-Action Relief,
but that nonetheless, under their
particular facts or circumstances, merit
relief from registration. The Commission
also is aware that, in the past, its staff
has provided CPO and CTA registration
no-action relief on a case-by-case basis.
Consistent with that practice, the
Commission directs its staff to continue
to issue such relief where appropriate
facts or circumstances are present.
IV. Request for Comment
The Commission requests public
comment on the exemption criteria of
the NFA Proposal, the MFA Proposal,
the No-Action Relief, and the following
issues:
1. What are the appropriate investor
qualifications for participation in
collective investment vehicles operated
or advised by persons eligible for any
new CPO or CTA registration
exemption? Should these qualifications
vary with the extent of non-hedge
commodity interest trading activity?
Should these qualifications be the same
as those employed in the federal
securities laws and the rules of the
Securities and Exchange Commission to
define financially sophisticated or
knowledgeable persons—e.g.,
‘‘accredited investors,’’ ‘‘qualified
purchasers,’’ and ‘‘knowledgeable
employees’’? Are there any situations
where either investor qualifications or
the level or type of trading activity
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should be the sole criterion for
exemption?
2. Should persons that qualify for any
new CPO or CTA registration exemption
be subject to a limit on non-hedge
commodity interest trading activity that
is higher or lower than the limit in the
NFA Proposal? Should there be any
limit at all on non-hedge activity by
such persons?
3. Should persons that quality for any
new CPO or CTA registration exemption
be subject to compliance with the
special call, recordkeeping, and NFA
notice requirements in the NFA
Proposal and/or the special call,
financial reporting, and CFTC notice
and supplemental notice requirements
of the MFA Proposal? Should these
persons be subject to compliance with
any other requirements and, if so, what
should they be?
4. Is there any other form of
registration relief that the Commission
should propose for CPOs or CTAs and,
if so, what is it?
5. How should the Commission’s
proposal address relief for the operator
and/or the advisor of an Investor
Fund 18?
Issued in Washington, DC on November
6th, 2002, by the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 02–28820 Filed 11–12–02; 8:45 am]
BILLING CODE 6351–01–M

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Parts 228, 229, 244 and 249
[Release No. 33–8145; 34–46788; File No.
S7–43–02]
RIN 3235–A169

Conditions for Use of Non-GAAP
Financial Measures
AGENCY: Securities and Exchange
Commission.
ACTION: Proposed rule.
SUMMARY: As directed by the SarbanesOxley Act of 2002, we are proposing
new rules and amendments to address
public companies’ disclosure or release
of certain financial information that is
derived on the basis of methodologies
other than in accordance with Generally
Accepted Accounting Principles
18 Staff has received numerous informal inquiries
regarding the fund of funds issue. The Commission
intends to address this issue in a separate context
as it applies more broadly to the managed funds
industry. However, it is important to recognize the
implications for funds of funds in this release, as
discussed above.
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(GAAP). We are proposing a new
disclosure regulation, Regulation G,
which would require public companies
that disclose or release these non-GAAP
financial measures to include, in that
disclosure or release, a presentation of
the most comparable GAAP financial
measure and a reconciliation of the
disclosed non-GAAP financial measure
to the most comparable GAAP financial
measure. We also are proposing to
amend Item 10 of Regulation S–K and
Item 10 of Regulation S–B to provide
additional guidance to those registrants
that include non-GAAP financial
measures in Commission filings.
Additionally, we are proposing to
amend Form 20–F to incorporate the
proposed amendments to Item 10 of
Regulation S–K. Finally, we are
proposing to require registrants to file
on Form 8–K earnings releases or
similar announcements, with those
filings subject to the guidance in
amended Item 10 of Regulation S–K and
Item 10 of Regulation S–B.
DATES: Comments should be received on
or before December 13, 2002.
ADDRESSES: To help us process and
review your comments more efficiently,
please send comments by one method
only. Comments should be submitted in
triplicate to Jonathan G. Katz, Secretary,
U.S. Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549–0609.
Comments also may be submitted
electronically at the following e-mail
address: rule-comments@sec.gov. All
comment letters should refer to File No.
S7–43–02. This number should be
included in the subject line if sent via
electronic mail. Electronically
submitted comment letters will be
posted on the Commission’s Internet
Web Site (http://www.sec.gov). We do
not edit personal information, such as
names or electronic mail addresses,
from electronic submissions. You
should submit only information that
you wish to make available publicly.
FOR FURTHER INFORMATION CONTACT:
Joseph P. Babits, Craig Olinger, or
Jennifer Minke-Girard at (202) 942–
2910, Division of Corporation Finance,
U.S. Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549–0402.
SUPPLEMENTARY INFORMATION: We are
proposing new Regulation G.1
We also are proposing amendments to
Item 10 of Regulation S–K,2 Item 10 of
Regulation S–B,3 and Securities
1 17

CFR 244.100 through 244.102.
CFR 229.10.
3 17 CFR 228.10.
2 17

PO 00000

Frm 00012

Fmt 4702

Sfmt 4702

Exchange Act of 19344 Forms 8–K 5 and
20–F.6
I. Background
On July 30, 2002, President Bush
signed into law the Sarbanes-Oxley Act
of 2002 (‘‘Sarbanes-Oxley Act’’).7
Among its many goals, the SarbanesOxley Act seeks to enhance the financial
disclosures of public companies. As part
of this effort to enhance disclosure to
investors, Congress and the President
recognized the immediate need to
address issues relating to public
companies’ use of so-called ‘‘pro forma
financial information.’’
Like Congress, the Commission also
has been concerned with the use of ‘‘pro
forma financial information.’’ In 1973,
the Commission issued Accounting
Series Release No. 142, warning of
possible investor confusion from the use
of financial measures outside of GAAP:
[T]he unilateral development and
presentation on an unaudited basis of various
measures of performance by different
companies which constitute departures from
the generally understood accounting model
has led to conflicting results and confusion
for investors. Additionally, it is not clear that
simple omission of depreciation and other
non-cash charges deducted in the
computation of net income provides an
appropriate alternative measure of
performance for any industry either in theory
or in practice. * * * If accounting net
income computed in conformity with
generally accepted accounting principles is
not an accurate reflection of economic
performance for a company or an industry, it
is not an appropriate solution to have each
company independently decide what the best
measure of its performance should be and
present that figure to its shareholders as
Truth.8

More recently, in December 2001, we
issued cautionary advice regarding the
use of ‘‘pro forma financial information’’
in earnings releases:
[W]e are concerned that ‘‘pro forma’’
financial information, under certain
circumstances, can mislead investors if it
obscures GAAP results. Because this ‘‘pro
forma’’ financial information by its very
nature departs from traditional accounting
conventions, its use can make it hard for
investors to compare an issuer’s financial
information with other reporting periods and
with other companies.9

Additionally, earlier this year, we
brought an enforcement action against
Trump Hotels & Casino Resorts, Inc.,
where we found the use of pro forma
4 15

U.S.C. §§ 78a et seq.
CFR 249.308.
6 17 CFR 249.220.
7 Pub. L. No. 107–204, 116 Stat. 745 (2002).
8 See Release No. 33–5337 (Mar. 15, 1973).
9 See Release No. 33–8039 (Dec. 4, 2001) [66 FR
63731].
5 17
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