
 

 
March 24, 2020   
 
 
VIA ELECTRONIC MAIL 
Christopher J. Kirkpatrick 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, DC  20581 
 
 Re:   Rule Filing SR-OCC-2020-002 Rule Certification 
 
Dear Secretary Kirkpatrick: 

Pursuant to Section 5c(c)(1) of the Commodity Exchange Act, as amended (“Act”), and 
Commodity Futures Trading Commission (“CFTC”) Regulation 40.6, enclosed is a copy of the 
above-referenced rule filing submitted by The Options Clearing Corporation (“OCC”).  The date of 
implementation of the rule is at least 10 business days following receipt of the rule filing by the 
CFTC or the date the proposed rule is approved by the Securities and Exchange Commission 
(“SEC”) or otherwise becomes effective under the Securities Exchange Act of 1934 (“Exchange 
Act”).  This rule filing has been submitted to the SEC under the Exchange Act. 

OCC has requested confidential treatment for Exhibit 3 to SR-OCC-2020-001 contained in 
pages 27-36 of the enclosed filing. 

 
In conformity with the requirements of Regulation 40.6(a)(7), OCC states the following: 
 

Explanation and Analysis 

OCC proposes to revise its schedule of fees effective April 8, 2020, to implement an increase 
in clearing fees.  OCC’s proposed schedule of fees is attached hereto as Exhibit 5.  Material 
proposed to be added to OCC’s Schedule of Fees as currently in effect is underlined and material 
proposed to be deleted is marked in strikethrough text.  All capitalized terms not defined herein have 
the same meaning as set forth in the OCC By-Laws and Rules.1 

 
The proposed fee change would update the maximum aggregate Operational Loss Fee that 

OCC would charge Clearing Members in equal shares in the unlikely event that OCC’s 
shareholders’ equity (“Equity”) falls below certain thresholds defined in OCC’s Capital 

 
1  OCC’s By-Laws and Rules can be found on OCC’s public website at 

http://optionsclearing.com/about/publications/bylaws.jsp.     
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Management Policy.  The proposed fee change is designed to enable OCC to replenish capital to 
comply with Rule 17Ad-22(e)(15) under the Exchange Act, which requires OCC, in pertinent part, 
to “hold[] liquid net assets funded by equity to the greater of either (x) six months . . . current 
operating expenses, or (y) the amount determined by the board of directors to be sufficient to ensure 
a recovery or orderly wind-down of critical operations and service”2 and “[m]aintain[] a viable plan, 
approved by the board of directors and updated at least annually, for raising additional equity should 
its equity fall close to or below the amount required [to be held].”3      

 
On January 24, 2020, the SEC approved OCC’s Capital Management Policy, which includes 

OCC’s replenishment plan.4  Pursuant to that policy, OCC would charge an Operational Loss Fee in 
equal shares to Clearing Members to raise additional capital should OCC’s Equity fall below certain 
defined thresholds.5  Specifically, after applying the unvested balance held in respect of OCC’s 
Executive Deferred Compensation Program, OCC would charge an Operational Loss Fee in an 
amount to raise Equity to 110% of OCC’s Target Capital Requirement, up to the maximum 
Operational Loss Fee identified in OCC’s schedule of fees less the amount of any Operational Loss 
Fees previously charged and not refunded.6  OCC calculates the maximum aggregate Operational 
Loss Fee based on the amount determined by the Board of Directors to be sufficient for a recovery 
or orderly wind-down of critical operations and services (“RWD Amount”),7 which is determined 
based on the assumptions in OCC’s Recovery and Orderly Wind-Down Plan (“RWD Plan”).8  In 
order to account for OCC’s tax liability for retaining the Operational Loss Fee as earnings, OCC 
may apply a tax gross-up to the RWD Amount (“Adjusted RWD Amount”) depending on whether 
the operational loss that caused OCC’s Equity to fall below the Trigger Event thresholds is tax 
deductible.9 

 
2  See 17 CFR 240.17Ad-22(e)(15)(ii). 
3  See 17 CFR 240.17Ad-22(e)(15)(iii). 
4  See Exchange Act Release No. 88029 (Jan. 24, 2020), 85 FR 5500 (Jan. 30, 2020) (SR-OCC-2019-007) 

(“Order Approving OCC’s Capital Management Policy”). 
5  Id. at 5503.  OCC would charge an Operational Loss Fee for a Trigger Event, which the Capital Management 

Policy defines as when OCC’s Equity falls below 90% of OCC’s Target Capital Requirement (i.e., the amount 
of Equity determined by OCC’s Board to be sufficient for OCC to meet its regulatory obligations and to serve 
market participants and the public interest) or remains below the Target Capital Requirement for ninety 
consecutive calendar days.  See id. at 5510.  OCC’s Schedule of Fees currently lists these threshold amounts 
with respect to OCC’s current Target Capital Requirement.  This proposed rule change does not implement any 
change to the Target Capital Requirement or the corresponding threshold amounts. 

6  Id. at 5503. 
7  Id. 
8  See Exchange Act Release No. 83918 (Aug. 23, 2018), 83 FR 44091, 44094 (Aug. 29, 2018) (SR-OCC-2017-

021) (“Order Approving OCC’s RWD Plan”). 
9  Order Approving OCC’s Capital Management Policy, 85 FR at 5503.  
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The RWD Amount and, in turn, the Adjusted RWD Amount are determined annually based 
on OCC’s corporate budget, the assumptions articulated in the RWD Plan,10 and OCC’s projected 
effective tax rate.11  The current Operational Loss Fee listed in OCC’s schedule of fees is the 
Adjusted RWD Amount calculated based on OCC’s 2019 corporate budget.  Budgeted operating 
expenses in 2020 are lower than the 2019 budgeted operating expenses.  This proposed rule change 
would revise the maximum Operational Loss Fee to reflect the Adjusted RWD Amount based on 
OCC’s 2020 budget,12 as follows: 

 
Current Fee Schedule Proposed Fee Schedule 

$154,666,667.00 less the aggregate amount of 
Operational Loss Fees previously charged and 
not refunded as of the date calculated, divided 
by the number of Clearing Members at the time 
charge. 

$141,866,667.00 less the aggregate amount of 
Operational Loss Fees previously charged and 
not refunded as of the date calculated, divided 
by the number of Clearing Members at the time 
charge. 

Since the allocation of the Operational Loss Fee is a function of the number of Clearing Members at 
the time of the charge, the maximum Operational Loss Fee per Clearing Member is subject to 
fluctuation during the course of the year.  However, if the proposed Operational Loss Fee were 
charged to 106 Clearing Members, the number of Clearing Members as of December 31, 2019 for 
example, the maximum Operational Loss Fee per Clearing Member would be $1,338,365. 
 

OCC reviewed the DCO core principles (“Core Principles”) as set forth in the Act.  During 
this review, OCC identified the following Core Principles as potentially being impacted: 

Public Information. OCC believes that implementing the proposed rule change will be 
aligned with Core Principle L,13 which requires, in part, that each DCO provide to market 
participants sufficient information to enable the market participants to identify and evaluate 
accurately the costs associated with using the services of the DCO.  OCC believes that by 
implementing the proposed changes to its schedule of fees and by publishing the modified schedule 
of fees to its public website it would provide Clearing Members  with sufficient information to 
enable them to identify and evaluate their contingent obligation to pay the Operational Loss Fee in 
the unlikely event that OCC experiences an operational loss that necessitates it to charge the fee. 

 
 

10  The RWD Plan states OCC’s basic assumptions concerning the resolution process, including assumptions about 
the duration of the resolution process, the cost of the resolution process, OCC’s capitalization through the 
resolution process, the maintenance of Critical Services and Critical Support Functions, as defined by the RWD 
Plan, and the retention of personnel and contractual relationships.  See Order Approving OCC’s RWD Plan, 83 
FR at 44094.   

11  See Order Approving OCC’s Capital Management Policy, 85 FR at 5501 n.20, 5503. 
12  Confidential data and analysis evidencing the calculation of the Adjusted RWD Amount based on OCC’s 2020 

corporate budget is included in Exhibit 3 to the rule filing. 
13  7 U.S.C. 7a-1(c)(2)(L). 
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Opposing Views 
 

 No opposing views were expressed related to the rule amendments.  
 

Notice of Pending Rule Certification 
 

 OCC hereby certifies that notice of this rule filing has been be given to Clearing Members of 
OCC in compliance with Regulation 40.6(a)(2) by posting a copy of the proposed rule change on 
OCC’s website concurrently with the filing of this submission. 
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Item 1. Text of the Proposed Rule Change   
 
 Pursuant to the provisions of Section 19(b)(1) of the Securities Exchange Act of 1934 

(“Exchange Act” or “Act”),1 and Rule 19b-4 thereunder,2 The Options Clearing Corporation 

(“OCC” or “Corporation”) is filing with the Securities and Exchange Commission (“SEC” or 

“Commission”) a proposed rule change to implement a change in the maximum contingent 

Operational Loss Fee listed in OCC’s schedule of fees in accordance with OCC’s Capital 

Management Policy.  Proposed changes to OCC’s schedule of fees are attached as Exhibit 5 to 

the filing.  Material proposed to be added to OCC’s schedule of fees as currently in effect is 

underlined and material proposed to be deleted is marked in strikethrough text.  All capitalized 

terms not defined herein have the same meaning as set forth in the OCC By-Laws and Rules. 3 

Item 2. Procedures of the Self-Regulatory Organization 

 The proposed rule change was approved for filing with the Commission by the 

Compensation and Performance Committee of OCC’s Board of Directors on February 20, 2020. 

 Questions should be addressed to Mark C. Brown, Director and Senior Counsel, at 

(312) 322-1801. 

Item 3. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory 
Basis for, the Proposed Rule Change  

A. Purpose   

 The purpose of this proposed rule change is to revise OCC’s schedule of fees, effective 

April 8, 2020, to update the maximum aggregate Operational Loss Fee that OCC would charge 

 
1  15 U.S.C. 78s(b)(1). 
2  17 CFR 240.19b-4. 
3  OCC’s By-Laws and Rules can be found on OCC’s public website: 

http://optionsclearing.com/about/publications/bylaws.jsp. 

http://optionsclearing.com/about/publications/bylaws.jsp
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Clearing Members in equal shares in the unlikely event that OCC’s shareholders’ equity 

(“Equity”) falls below certain thresholds defined in OCC’s Capital Management Policy.  The 

proposed fee change is designed to enable OCC to replenish capital to comply with Rule 17Ad-

22(e)(15) under the Exchange Act, which requires OCC, in pertinent part, to “hold[] liquid net 

assets funded by equity to the greater of either (x) six months . . . current operating expenses, or 

(y) the amount determined by the board of directors to be sufficient to ensure a recovery or 

orderly wind-down of critical operations and service”4 and “[m]aintain[] a viable plan, approved 

by the board of directors and updated at least annually, for raising additional equity should its 

equity fall close to or below the amount required [to be held].”5      

On January 24, 2020, the SEC approved OCC’s Capital Management Policy, which 

includes OCC’s replenishment plan.6  Pursuant to that policy, OCC would charge an Operational 

Loss Fee in equal shares to Clearing Members to raise additional capital should OCC’s Equity 

fall below certain defined thresholds.7  Specifically, after applying the unvested balance held in 

respect of OCC’s Executive Deferred Compensation Program, OCC would charge an 

Operational Loss Fee in an amount to raise Equity to 110% of OCC’s Target Capital 

 
4  See 17 CFR 240.17Ad-22(e)(15)(ii). 
5  See 17 CFR 240.17Ad-22(e)(15)(iii). 
6  See Exchange Act Release No. 88029 (Jan. 24, 2020), 85 FR 5500 (Jan. 30, 2020) (SR-

OCC-2019-007) (“Order Approving OCC’s Capital Management Policy”). 
7  Id. at 5503.  OCC would charge an Operational Loss Fee for a Trigger Event, which the 

Capital Management Policy defines as when OCC’s Equity falls below 90% of OCC’s 
Target Capital Requirement (i.e., the amount of Equity determined by OCC’s Board to be 
sufficient for OCC to meet its regulatory obligations and to serve market participants and 
the public interest) or remains below the Target Capital Requirement for ninety 
consecutive calendar days.  See id. at 5510.  OCC’s Schedule of Fees currently lists these 
threshold amounts with respect to OCC’s current Target Capital Requirement.  This 
proposed rule change does not implement any change to the Target Capital Requirement 
or the corresponding threshold amounts. 
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Requirement, up to the maximum Operational Loss Fee identified in OCC’s schedule of fees less 

the amount of any Operational Loss Fees previously charged and not refunded.8  OCC calculates 

the maximum aggregate Operational Loss Fee based on the amount determined by the Board of 

Directors to be sufficient for a recovery or orderly wind-down of critical operations and services 

(“RWD Amount”),9 which is determined based on the assumptions in OCC’s Recovery and 

Orderly Wind-Down Plan (“RWD Plan”).10  In order to account for OCC’s tax liability for 

retaining the Operational Loss Fee as earnings, OCC may apply a tax gross-up to the RWD 

Amount (“Adjusted RWD Amount”) depending on whether the operational loss that caused 

OCC’s Equity to fall below the Trigger Event thresholds is tax deductible.11 

The RWD Amount and, in turn, the Adjusted RWD Amount are determined annually 

based on OCC’s corporate budget, the assumptions articulated in the RWD Plan,12 and OCC’s 

projected effective tax rate.13  The current Operational Loss Fee listed in OCC’s schedule of fees 

is the Adjusted RWD Amount calculated based on OCC’s 2019 corporate budget.  Budgeted 

operating expenses in 2020 are lower than the 2019 budgeted operating expenses.  This proposed 

 
8  Id. at 5503. 
9  Id. 
10  See Exchange Act Release No. 83918 (Aug. 23, 2018), 83 FR 44091, 44094 (Aug. 29, 

2018) (SR-OCC-2017-021) (“Order Approving OCC’s RWD Plan”). 
11  Order Approving OCC’s Capital Management Policy, 85 FR at 5503.  
12  The RWD Plan states OCC’s basic assumptions concerning the resolution process, 

including assumptions about the duration of the resolution process, the cost of the 
resolution process, OCC’s capitalization through the resolution process, the maintenance 
of Critical Services and Critical Support Functions, as defined by the RWD Plan, and the 
retention of personnel and contractual relationships.  See Order Approving OCC’s RWD 
Plan, 83 FR at 44094.   

13  See Order Approving OCC’s Capital Management Policy, 85 FR at 5501 n.20, 5503. 
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rule change would revise the maximum Operational Loss Fee to reflect the Adjusted RWD 

Amount based on OCC’s 2020 budget,14 as follows: 

Current Fee Schedule Proposed Fee Schedule 
$154,666,667.00 less the aggregate amount of 
Operational Loss Fees previously charged and 
not refunded as of the date calculated, divided 
by the number of Clearing Members at the 
time charge. 

$141,866,667.00 less the aggregate amount of 
Operational Loss Fees previously charged and 
not refunded as of the date calculated, divided 
by the number of Clearing Members at the 
time charge. 

Since the allocation of the Operational Loss Fee is a function of the number of Clearing 

Members at the time of the charge, the maximum Operational Loss Fee per Clearing Member is 

subject to fluctuation during the course of the year.  However, if the proposed Operational Loss 

Fee were charged to 106 Clearing Members, the number of Clearing Members as of December 

31, 2019 for example, the maximum Operational Loss Fee per Clearing Member would be 

$1,338,365. 

B. Statutory Basis 

 OCC believes the proposed rule change is consistent with the Act15 and the rules and 

regulations thereunder.  In particular, OCC believes that the proposed fee change is also 

consistent with Section 17A(b)(3)(D) of the Act, 16 which requires that the rules of a clearing 

agency provide for the equitable allocation of reasonable dues, fees, and other charges among its 

participants.  OCC believes that the proposed fee change is reasonable because it is designed to 

replenish OCC’s Equity in the form of liquid net assets in the event that OCC’s Equity falls close 

to or below its Target Capital Requirement so that OCC can continue to meet its obligations as a 

 
14  Confidential data and analysis evidencing the calculation of the Adjusted RWD Amount 

based on OCC’s 2020 corporate budget is included in Exhibit 3 to the rule filing. 
15  15 U.S.C. 78a et seq. 
16  15 U.S.C. 78q-1(b)(3)(D).  
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systemically important financial market utility (“SIFMU”) to Clearing Members and the general 

public should an operational losses materialize (including through a recovery or orderly wind-

down of critical operations and services) and thereby facilitate compliance with Rule 17Ad-

22(e)(15)(iii).17  The maximum Operational Loss Fee is sized to ensure that OCC maintains 

sufficient liquid net assets to support its RWD Plan and imposes a contingent obligation on 

Clearing Members that is approximately the same amount as a Clearing Member’s contingent 

obligation for Clearing Fund assessments for a Clearing Member operating at the minimum 

Clearing Fund deposit.18  Therefore, OCC believes the proposed maximum Operational Loss Fee 

sized to OCC’s Adjusted RWD Amount is reasonable.  

OCC also believes that the proposed Operational Loss Fee would result in an equitable 

allocation of fees among its participants because it would be equally applicable to all Clearing 

Members.  As the Commission has recognized, OCC’s designation as a SIFMU and its role as 

the sole covered clearing agency for all listed options contracts in the U.S. makes it an integral 

part of the national system for clearance and settlement, through which “Clearing Members, their 

customers, investors, and the markets as a whole derive significant benefit . . . regardless of their 

specific utilization of that system.”19  Neither the SEC nor OCC has observed any correlation 

between measures of Clearing Member utilization or OCC’s benefit to Clearing Members20 and 

 
17  17 CFR 240.17Ad-22(e)(15)(iii). 
18  A Clearing Member operating at the minimum Clearing Fund deposit ($500,000) could 

be assessed up to an additional $1 million (the minimum deposit, assessed up to two 
times), for a total contingent obligation of $1.5 million.  See OCC Rule 1006(h). 

19  See Order Approving OCC’s Capital Management Policy, 85 FR at 5506. 
20  Id. (“The Commission is not aware of evidence demonstrating that those benefits are tied 

directly or positively correlated to an individual Clearing Member’s rate of utilization of 
OCC’s clearance and settlement services.”) 
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its risk of operational loss.21  As a result, OCC believes that the proposed change to OCC’s fee 

schedule provides for the equitable allocation of reasonable fees in accordance with Section 

17A(b)(3)(D) of the Act. 22   

In addition, OCC believes that the proposed rule change is consistent with Rule 17Ad-

22(e)(15)(iii), which requires that OCC establish, implement, maintain and enforce written 

policies and procedures reasonably designed to identify, monitor, and manage OCC’s general 

business risk, including by maintaining a viable plan, approved by the Board and updated at least 

annually, for raising additional equity should its equity fall close to or below the amount required 

under Rule 17Ad-22(e)(15)(ii).23  While Rule 17Ad-22(e)(15)(iii) does not by its terms specify 

the amount of additional equity a clearing agency’s plan for replenishment capital must be 

designed to raise, the SEC’s adopting release states that “a viable plan generally should enable 

the covered clearing agency to hold sufficient liquid net assets to achieve recovery or orderly 

wind-down.”24  OCC sets the maximum Operational Loss Fee at an amount sufficient to raise, on 

a post-tax basis, the amount determined annually by the Board to be sufficient to ensure recovery 

or orderly wind-down pursuant to the RWD Plan.25  Therefore, OCC believes the proposed 

 
21  Id. (rejecting an objection to the equal allocation of the proposed Operational Loss Fee 

based on the SEC’s regulatory experience and OCC’s analyses of Clearing Member 
utilization (e.g., contract volume) or credit risk (e.g., Clearing Fund size) and the various 
operational and general business risks that could trigger an Operational Loss Fee).  To 
date, OCC has observed no correlation between Clearing Member utilization or credit 
risk and OCC’s potential risk of operational loss.  See Confidential Exhibit 3. 

22  15 U.S.C. 78q-1(b)(3)(D).  
23  17 CFR 240.17Ad-22(e)(15)(iii). 
24 Standards for Covered Clearing Agencies, Exchange Act Release No. 78961 (Sept. 28, 

2016), 81 FR 70786, 70836 (Oct. 13, 2016) (File No. S7-03-14). 
25  See Order Approving OCC’s Capital Management Policy, 85 FR at 5510 (“The 

Operational Loss Fee would be sized to the Adjusted RWD Amount, and therefore would 
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change to OCC’s schedule of fees is consistent with Rule 17Ad-22(e)(15)(iii) and the guidance 

provided by the SEC in the adopting release. 

OCC also believes that the proposed fee change is consistent with Section 19(g)(1) of the 

Act,26 which, among other things, requires every self-regulatory organization to comply with its 

own rules.  OCC filed its Capital Management Policy as a “proposed rule change” within the 

meaning of Section 19(b) of the Act,27 and Rule 19b-4 under the Act.28  The Capital 

Management Policy specifies that the maximum Operational Loss Fee shall be the Adjusted 

RWD Amount.29  Because the Adjusted RWD Amount will change annually based, in part, on 

OCC’s corporate budget, fee filings will be necessary to ensure that the maximum Operational 

Loss Fee in OCC’s schedule of fees remains consistent with the amount identified in the Capital 

Management Policy.  Therefore, OCC believes that the proposed change to OCC’s fee schedule 

is consistent with Section 19(g)(1) of the Act. 

The proposed rule change is not inconsistent with the existing rules of OCC, including 

any other rules proposed to be amended.   

Item 4.   Self-Regulatory Organization’s Statement on Burden on Competition 
 

Section 17A(b)(3)(I) of the Act30 requires that the rules of a clearing agency not impose 

any burden on competition not necessary or appropriate in furtherance of the purposes of the Act.  

 
be designed to provide OCC with at least enough capital either to continue as a going 
concern or to wind-down in an orderly fashion.”) 

26  15 U.S.C. 78s(g)(1). 
27  15 U.S.C. 78s(b). 
28  17 CFR 240.19b-4. 
29  Order Approving OCC’s Capital Management Policy, 85 FR at 5503. 
30  15 U.S.C. 78q-1(b)(3)(I). 
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OCC does not believe that the proposed rule change would have any impact or impose a burden 

on competition.  Although the proposed Operational Loss Fee affects Clearing Members, their 

customers, and the markets that OCC serves, OCC believes that the proposed rule change would 

not disadvantage or favor any particular user of OCC’s services in relationship to another user 

because the proposed Operational Loss Fee would apply equally to all Clearing Members.  In 

addition, OCC does not believe that the proposed Operational Loss Fee imposes a significant 

burden on smaller firms because the maximum Operational Loss Fee imposes a contingent 

obligation on Clearing Members that is approximately the same amount as a Clearing Member’s 

contingent obligation for Clearing Fund assessments for a Clearing Member operating at the 

minimum Clearing Fund deposit.31  Moreover, the proposed rule change would lower the 

maximum contingent obligation, which would be a benefit to all Clearing Members.  

Accordingly, OCC does not believe that the proposed rule change would have any impact or 

impose a burden on competition.  

Item 5.   Self-Regulatory Organization’s Statement on Comments on the Proposed  
  Rule Change Received from Members, Participants, or Others 
 
 Written comments were not and are not intended to be solicited with respect to the 

proposed rule change, and none have been received.   

Item 6.  Extension of Time Period for Commission Action 
 

OCC does not consent to an extension of the time period specified in Section 19(b)(2) of 

the Act.32   

 
31  See note 18, supra. 
32  15 U.S.C. 78s(b)(2). 
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Item 7.   Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for 
Accelerated Effectiveness Pursuant to Section 19(b)(2) or Section 19(b)(7)(D) 

 
Pursuant to Section 19(b)(3)(A)(ii) of the Act, 33 and Rule 19b-4(f)(2) thereunder,34 the 

proposed rule change is filed for immediate effectiveness as it constitutes a change in fees 

charged to OCC Clearing Members.  At any time within 60 days of the filing of the proposed 

rule change, the Commission summarily may temporarily suspend such rule change if it appears 

to the Commission that such action is necessary or appropriate in the public interest, for the 

protection of investors, or otherwise in furtherance of the purposes of the Act.  The proposal 

shall not take effect until all regulatory actions required with respect to the proposal are 

completed.35    

Item 8.   Proposed Rule Change Based on Rules of Another Self-Regulatory  
  Organization or of the Commission 
 

Not applicable. 
 
Item 9. Security-Based Swap Submissions Filed Pursuant to Section 3C of the Act 
 
 Not applicable. 
 
Item 10. Advance Notices Filed Pursuant to Section 806(e) of the Payment, Clearing 

and Settlement Supervision Act 
 
 Not applicable. 
 
Item 11.   Exhibits 
 

Exhibit 1A. Completed Notice of Proposed Rule Change for publication in the Federal 

Register. 

 
33  15 U.S.C. 78s(b)(3)(A)(ii). 
34  17 CFR 240.19b-4(f)(2). 
35  Notwithstanding its immediate effectiveness, implementation of this rule change will be 

delayed until this change is deemed certified under Commodity Futures Exchange 
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Exhibit 3. Confidential Data and Analysis. 

Exhibit 5. Proposed changes to OCC’s schedule of fees, effective April 8, 2020.  
 
 

CONFIDENTIAL TREATMENT IS REQUESTED FOR EXHIBIT 3 

PURSUANT TO SEC RULE 24b-2 

 

 
Commission Regulation 40.6.    
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SIGNATURES 

 
 Pursuant to the requirements of the Securities Exchange Act of 1934, The Options 

Clearing Corporation has duly caused this filing to be signed on its behalf by the undersigned 

thereunto duly authorized. 

 

  THE OPTIONS CLEARING CORPORATION 
 
 

  By:  _____________________________________ 
        Mark C. Brown 
        Director, Senior Counsel 
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EXHIBIT 1A 
 
SECURITIES AND EXCHANGE COMMISSION 
(Release No. 34-[_______________]; File No. SR-OCC-2020-002)  
 
[March] __, 2020 
 
Self-Regulatory Organizations; The Options Clearing Corporation; Notice of Filing and 
Immediate Effectiveness of Proposed Rule Change to Update The Options Clearing 
Corporation’s Operational Loss Fee in OCC’s Schedule of Fees    
 
 Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Exchange 

Act” or “Act”),1 and Rule 19b-4 thereunder, 2 notice is hereby given that on March 24, 

2020, The Options Clearing Corporation (“OCC” or “Corporation”) filed with the 

Securities and Exchange Commission (“SEC” or “Commission”) the proposed rule 

change as described in Items I, II, and III below, which Items have been prepared 

primarily by OCC.  OCC filed the proposed rule change pursuant to Section 

19(b)(3)(A)(ii)3 of the Act and Rule 19b-4(f)(2)4 thereunder so that the proposal was 

effective upon filing with the Commission.  The Commission is publishing this notice to 

solicit comments on the proposed rule change from interested persons. 

I. Clearing Agency’s Statement of the Terms of Substance of the Proposed 
Rule Change 

 
 The proposed rule change by OCC would revise OCC’s schedule of fees, 

effective April 8, 2020, to implement a change in the maximum contingent Operational 

Loss Fee in accordance with OCC’s Capital Management Policy.  Proposed changes to 

OCC’s schedule of fees are attached as Exhibit 5 to the filing.  Material proposed to be 

 
1  15 U.S.C. 78s(b)(1). 
2  17 CFR 240.19b-4. 
3  15 U.S.C. 78s(b)(3)(A)(ii).  
4  17 CFR 240.19b-4(f)(2). 
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added to OCC’s schedule of fees as currently in effect is underlined and material 

proposed to be deleted is marked in strikethrough text.  All capitalized terms not defined 

herein have the same meaning as set forth in the OCC By-Laws and Rules.5 

II.        Clearing Agency’s Statement of the Purpose of, and Statutory Basis for,  
the Proposed Rule Change 

 
In its filing with the Commission, OCC included statements concerning the 

purpose of and basis for the proposed rule change and discussed any comments it 

received on the proposed rule change.  The text of these statements may be examined at 

the places specified in Item IV below.  OCC has prepared summaries, set forth in sections 

(A), (B), and (C) below, of the most significant aspects of these statements. 

(A)  Clearing Agency’s Statement of the Purpose of, and Statutory Basis for,  
the Proposed Rule Change 

 
(1) Purpose 

 The purpose of this proposed rule change is to revise OCC’s schedule of fees to 

update the maximum aggregate Operational Loss Fee that OCC would charge Clearing 

Members in equal shares in the unlikely event that OCC’s shareholders’ equity 

(“Equity”) falls below certain thresholds defined in OCC’s Capital Management Policy.  

The proposed fee change is designed to enable OCC to replenish capital to comply with 

Rule 17Ad-22(e)(15) under the Exchange Act, which requires OCC, in pertinent part, to 

“hold[] liquid net assets funded by equity to the greater of either (x) six months . . . 

current operating expenses, or (y) the amount determined by the board of directors to be 

sufficient to ensure a recovery or orderly wind-down of critical operations and service”6 

 
5  OCC’s By-Laws and Rules can be found on OCC’s public website: 

http://optionsclearing.com/about/publications/bylaws.jsp. 
6  See 17 CFR 240.17Ad-22(e)(15)(ii). 

http://optionsclearing.com/about/publications/bylaws.jsp
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and “[m]aintain[] a viable plan, approved by the board of directors and updated at least 

annually, for raising additional equity should its equity fall close to or below the amount 

required [to be held].”7      

On January 24, 2020, the SEC approved OCC’s Capital Management Policy, 

which includes OCC’s replenishment plan.8  Pursuant to that policy, OCC would charge 

an Operational Loss Fee in equal shares to Clearing Members to raise additional capital 

should OCC’s Equity fall below certain defined thresholds.9  Specifically, after applying 

the unvested balance held in respect of OCC’s Executive Deferred Compensation 

Program, OCC would charge an Operational Loss Fee in an amount to raise Equity to 

110% of OCC’s Target Capital Requirement, up to the maximum Operational Loss Fee 

identified in OCC’s schedule of fees less the amount of any Operational Loss Fees 

previously charged and not refunded.10  OCC calculates the maximum aggregate 

Operational Loss Fee based on the amount determined by the Board of Directors to be 

sufficient for a recovery or orderly wind-down of critical operations and services (“RWD 

 
7  See 17 CFR 240.17Ad-22(e)(15)(iii). 
8  See Exchange Act Release No. 88029 (Jan. 24, 2020), 85 FR 5500 (Jan. 30, 2020) 

(SR-OCC-2019-007) (“Order Approving OCC’s Capital Management Policy”). 
9  Id. at 5503.  OCC would charge an Operational Loss Fee for a Trigger Event, 

which the Capital Management Policy defines as when OCC’s Equity falls below 
90% of OCC’s Target Capital Requirement (i.e., the amount of Equity determined 
by OCC’s Board to be sufficient for OCC to meet its regulatory obligations and to 
serve market participants and the public interest) or remains below the Target 
Capital Requirement for ninety consecutive calendar days.  See id. at 5510.  
OCC’s Schedule of Fees currently lists these threshold amounts with respect to 
OCC’s current Target Capital Requirement.  This proposed rule change does not 
implement any change to the Target Capital Requirement or the corresponding 
threshold amounts. 

10  Id. at 5503. 
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Amount”),11 which is determined based on the assumptions in OCC’s Recovery and 

Orderly Wind-Down Plan (“RWD Plan”).12  In order to account for OCC’s tax liability 

for retaining the Operational Loss Fee as earnings, OCC may apply a tax gross-up to the 

RWD Amount (“Adjusted RWD Amount”) depending on whether the operational loss 

that caused OCC’s Equity to fall below the Trigger Event thresholds is tax deductible.13 

The RWD Amount and, in turn, the Adjusted RWD Amount are determined 

annually based on OCC’s corporate budget, the assumptions articulated in the RWD 

Plan,14 and OCC’s projected effective tax rate. 15  The current Operational Loss Fee listed 

in OCC’s schedule of fees is the Adjusted RWD Amount calculated based on OCC’s 

2019 corporate budget.  Budgeted operating expenses in 2020 are lower than the 2019 

budgeted operating expenses.  This proposed rule change would revise the maximum 

Operational Loss Fee to reflect the Adjusted RWD Amount based on OCC’s 2020 

budget,16 as follows: 

 
11  Id. 
12  See Exchange Act Release No. 83918 (Aug. 23, 2018), 83 FR 44091, 44094 

(Aug. 29, 2018) (SR-OCC-2017-021) (“Order Approving OCC’s RWD Plan”). 
13  Order Approving OCC’s Capital Management Policy, 85 FR at 5503.  
14  The RWD Plan states OCC’s basic assumptions concerning the resolution 

process, including assumptions about the duration of the resolution process, the 
cost of the resolution process, OCC’s capitalization through the resolution 
process, the maintenance of Critical Services and Critical Support Functions, as 
defined by the RWD Plan, and the retention of personnel and contractual 
relationships.  See Order Approving OCC’s RWD Plan, 83 FR at 44094.   

15  See Order Approving OCC’s Capital Management Policy, 85 FR at 5501 n.20, 
5503. 

16  Confidential data and analysis evidencing the calculation of the Adjusted RWD 
Amount based on OCC’s 2020 corporate budget is included in Exhibit 3 to the 
rule filing. 
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Current Fee Schedule Proposed Fee Schedule 

$154,666,667.00 less the aggregate amount 
of Operational Loss Fees previously 
charged and not refunded as of the date 
calculated, divided by the number of 
Clearing Members at the time charge. 

$141,866,667.00 less the aggregate amount 
of Operational Loss Fees previously 
charged and not refunded as of the date 
calculated, divided by the number of 
Clearing Members at the time charge. 

Since the allocation of the Operational Loss Fee is a function of the number of Clearing 

Members at the time of the charge, the maximum Operational Loss Fee per Clearing 

Member is subject to fluctuation during the course of the year.  However, if the proposed 

Operational Loss Fee were charged to 106 Clearing Members, the number of Clearing 

Members as of December 31, 2019 for example, the maximum Operational Loss Fee per 

Clearing Member would be $1,338,365. 

Statutory Basis 

OCC believes the proposed rule change is consistent with the Act17 and the rules 

and regulations thereunder.  In particular, OCC believes that the proposed fee change is 

also consistent with Section 17A(b)(3)(D) of the Act,18 which requires that the rules of a 

clearing agency provide for the equitable allocation of reasonable dues, fees, and other 

charges among its participants.  OCC believes that the proposed fee change is reasonable 

because it is designed to replenish OCC’s Equity in the form of liquid net assets in the 

event that OCC’s Equity falls close to or below its Target Capital Requirement so that 

OCC can continue to meet its obligations as a systemically important financial market 

utility (“SIFMU”) to Clearing Members and the general public should an operational 

losses materialize (including through a recovery or orderly wind-down of critical 
 

17  15 U.S.C. 78a et seq. 
18  15 U.S.C. 78q-1(b)(3)(D).  
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operations and services) and thereby facilitate compliance with Rule 17Ad-

22(e)(15)(iii).19  The maximum Operational Loss Fee is sized to ensure that OCC 

maintains sufficient liquid net assets to support its RWD Plan and imposes a contingent 

obligation on Clearing Members that is approximately the same amount as a Clearing 

Member’s contingent obligation for Clearing Fund assessments for a Clearing Member 

operating at the minimum Clearing Fund deposit.20  Therefore, OCC believes the 

proposed maximum Operational Loss Fee sized to OCC’s Adjusted RWD Amount is 

reasonable.  

OCC also believes that the proposed Operational Loss Fee would result in an 

equitable allocation of fees among its participants because it would be equally applicable 

to all Clearing Members.  As the Commission has recognized, OCC’s designation as a 

SIFMU and its role as the sole covered clearing agency for all listed options contracts in 

the U.S. makes it an integral part of the national system for clearance and settlement, 

through which “Clearing Members, their customers, investors, and the markets as a 

whole derive significant benefit . . . regardless of their specific utilization of that 

system.”21  Neither the SEC nor OCC has observed any correlation between measures of 

Clearing Member utilization or OCC’s benefit to Clearing Members22 and its risk of 

 
19  17 CFR 240.17Ad-22(e)(15)(iii). 
20  A Clearing Member operating at the minimum Clearing Fund deposit ($500,000) 

could be assessed up to an additional $1 million (the minimum deposit, assessed 
up to two times), for a total contingent obligation of $1.5 million.  See OCC Rule 
1006(h). 

21  See Order Approving OCC’s Capital Management Policy, 85 FR at 5506. 
22  Id. (“The Commission is not aware of evidence demonstrating that those benefits 

are tied directly or positively correlated to an individual Clearing Member’s rate 
of utilization of OCC’s clearance and settlement services.”) 
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operational loss.23  As a result, OCC believes that the proposed change to OCC’s fee 

schedule provides for the equitable allocation of reasonable fees in accordance with 

Section 17A(b)(3)(D) of the Act.24   

In addition, OCC believes that the proposed rule change is consistent with Rule 

17Ad-22(e)(15)(iii), which requires that OCC establish, implement, maintain and enforce 

written policies and procedures reasonably designed to identify, monitor, and manage 

OCC’s general business risk, including by maintaining a viable plan, approved by the 

Board and updated at least annually, for raising additional equity should its equity fall 

close to or below the amount required under Rule 17Ad-22(e)(15)(ii). 25  While Rule 

17Ad-22(e)(15)(iii) does not by its terms specify the amount of additional equity a 

clearing agency’s plan for replenishment capital must be designed to raise, the SEC’s 

adopting release states that “a viable plan generally should enable the covered clearing 

agency to hold sufficient liquid net assets to achieve recovery or orderly wind-down.”26  

OCC sets the maximum Operational Loss Fee at an amount sufficient to raise, on a post-

tax basis, the amount determined annually by the Board to be sufficient to ensure 

 
23  Id. (rejecting an objection to the equal allocation of the proposed Operational 

Loss Fee based on the SEC’s regulatory experience and OCC’s analyses of 
Clearing Member utilization (e.g., contract volume) or credit risk (e.g., Clearing 
Fund size) and the various operational and general business risks that could 
trigger an Operational Loss Fee).  To date, OCC has observed no correlation 
between Clearing Member utilization or credit risk and OCC’s potential risk of 
operational loss.  See Confidential Exhibit 3. 

24  15 U.S.C. 78q-1(b)(3)(D).  
25  17 CFR 240.17Ad-22(e)(15)(iii). 
26 Standards for Covered Clearing Agencies, Exchange Act Release No. 78961 

(Sept. 28, 2016), 81 FR 70786, 70836 (Oct. 13, 2016) (File No. S7-03-14). 
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recovery or orderly wind-down pursuant to the RWD Plan.27  Therefore, OCC believes 

the proposed change to OCC’s schedule of fees is consistent with Rule 17Ad-

22(e)(15)(iii) and the guidance provided by the SEC in the adopting release. 

OCC also believes that the proposed fee change is consistent with Section 

19(g)(1) of the Act, 28 which, among other things, requires every self-regulatory 

organization to comply with its own rules.  OCC filed its Capital Management Policy as a 

“proposed rule change” within the meaning of Section 19(b) of the Act,29 and Rule 19b-4 

under the Act. 30  The Capital Management Policy specifies that the maximum 

Operational Loss Fee shall be the Adjusted RWD Amount.31  Because the Adjusted 

RWD Amount will change annually based, in part, on OCC’s corporate budget, fee 

filings will be necessary to ensure that the maximum Operational Loss Fee in OCC’s 

schedule of fees remains consistent with the amount identified in the Capital 

Management Policy.  Therefore, OCC believes that the proposed change to OCC’s fee 

schedule is consistent with Section 19(g)(1) of the Act. 

The proposed rule change is not inconsistent with the existing rules of OCC, 

including any other rules proposed to be amended.  

 
27  See Order Approving OCC’s Capital Management Policy, 85 FR at 5510 (“The 

Operational Loss Fee would be sized to the Adjusted RWD Amount, and 
therefore would be designed to provide OCC with at least enough capital either to 
continue as a going concern or to wind-down in an orderly fashion.”) 

28  15 U.S.C. 78s(g)(1). 
29  15 U.S.C. 78s(b). 
30  17 CFR 240.19b-4. 
31  Order Approving OCC’s Capital Management Policy, 85 FR at 5503. 
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(B) Clearing Agency’s Statement on Burden on Competition 

Section 17A(b)(3)(I) of the Act32 requires that the rules of a clearing agency not 

impose any burden on competition not necessary or appropriate in furtherance of the 

purposes of the Act.  OCC does not believe that the proposed rule change would have any 

impact or impose a burden on competition.  Although the proposed Operational Loss Fee 

affects Clearing Members, their customers, and the markets that OCC serves, OCC 

believes that the proposed rule change would not disadvantage or favor any particular 

user of OCC’s services in relationship to another user because the proposed Operational 

Loss Fee would apply equally to all Clearing Members.  In addition, OCC does not 

believe that the proposed Operational Loss Fee imposes a significant burden on smaller 

firms because the maximum Operational Loss Fee imposes a contingent obligation on 

Clearing Members that is approximately the same amount as a Clearing Member’s 

contingent obligation for Clearing Fund assessments for a Clearing Member operating at 

the minimum Clearing Fund deposit.33  Moreover, the proposed rule change would lower 

the maximum contingent obligation, which would be a benefit to all Clearing Members.  

Accordingly, OCC does not believe that the proposed rule change would have any impact 

or impose a burden on competition.  

(C) Clearing Agency’s Statement on Comments on the Proposed Rule Change 
Received from Members, Participants or Others 

  
Written comments on the proposed rule change were not and are not intended to be 

solicited with respect to the proposed rule change and none have been received. 

 
32  15 U.S.C. 78q-1(b)(3)(I). 
33  See note 18, supra. 
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III. Date of Effectiveness of the Proposed Rule Change and Timing for Commission 
Action 

 
 Pursuant to Section 19(b)(3)(A)(ii)34 of the Act, and Rule 19b-4(f)(2) 

thereunder,35 the proposed rule change is filed for immediate effectiveness as it 

constitutes a change in fees charged to OCC Clearing Members.  At any time within 60 

days of the filing of the proposed rule change, the Commission summarily may 

temporarily suspend such rule change if it appears to the Commission that such action is 

necessary or appropriate in the public interest, for the protection of investors, or 

otherwise in furtherance of the purposes of the Act.  The proposal shall not take effect 

until all regulatory actions required with respect to the proposal are completed.36  

IV.  Solicitation of Comments 

Interested persons are invited to submit written data, views and arguments 

concerning the foregoing, including whether the proposed rule change is consistent with 

the Act.  Comments may be submitted by any of the following methods: 

Electronic Comments: 

•   Use the Commission’s Internet comment form 

(http://www.sec.gov/rules/sro.shtml); or 

•  Send an e-mail to rule-comments@sec.gov.  Please include File Number SR-

OCC-2020-002 on the subject line.  

 
34  15 U.S.C.  78s(b)(3)(A)(ii). 
35  17 CFR 240.19b-4(f)(2). 
36  Notwithstanding its immediate effectiveness, implementation of this rule change 

will be delayed until this change is deemed certified under CFTC Regulation 40.6.    

http://www.sec.gov/rules/sro.shtml
mailto:rule-comments@sec.gov
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Paper Comments: 

•   Send paper comments in triplicate to Vanessa Countryman, Secretary, Securities 

and Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090. 

All submissions should refer to File Number SR-OCC-2020-002.  This file number 

should be included on the subject line if e-mail is used.  To help the Commission process 

and review your comments more efficiently, please use only one method.  The 

Commission will post all comments on the Commission’s Internet website 

(http://www.sec.gov/rules/sro.shtml).  Copies of the submission, all subsequent 

amendments, all written statements with respect to the proposed rule change that are filed 

with the Commission, and all written communications relating to the proposed rule 

change between the Commission and any person, other than those that may be withheld 

from the public in accordance with the provisions of 5 U.S.C. 552, will be available for 

website viewing and printing in the Commission's Public Reference Room, 100 F Street, 

NE, Washington, DC 20549, on official business days between the hours of 10:00 a.m. 

and 3:00 p.m.  Copies of such filing also will be available for inspection and copying at the 

principal office of OCC and on OCC’s website at 

https://www.theocc.com/about/publications/bylaws.jsp.  

All comments received will be posted without change.  Persons submitting 

comments are cautioned that we do not redact or edit personal identifying information 

from comment submissions.  You should submit only information that you wish to make 

available publicly.  

All submissions should refer to File Number SR-OCC-2020-002 and should be 

submitted on or before [insert date 21 days from publication in the Federal Register]. 

http://www.sec.gov/rules/sro.shtml
https://www.theocc.com/about/publications/bylaws.jsp
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For the Commission, by the Division of Trading and Markets, pursuant to 

delegated authority. 37 

Secretary 
  
 
 

 
37  17 CFR 200.30-3(a)(12). 
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EXHIBIT 5 
 
Underlined text indicates new text 
Strikethrough text indicates deleted text 
 
 

THE OPTIONS CLEARING CORPORATION 
SCHEDULE OF FEES – JANUARYAPRIL 2020 

CLEARING MEMBER 
CLEARING 

Clearing Fees  
Trades with contracts of: 

0 –999      $ .055 
Greater than 999     $ 55.00/trade  

 
New Products 
 
Unless otherwise agreed to by OCC and the applicable 
exchange, from the first day of listing through the 
end of the following calendar month:                     $ 0.00 
 
Linkage per side*            $ 0.02 

Minimum Monthly Clearing Fee                                 $ 200.00 
 
Exercise Fee – per line item 

 
 MEMBERSHIP 
 
New Clearing Member 
Qualification Fee                                                             $ 4,000.00 
 
Stock and Market Loan Program Transaction Fees 
Per transaction assessed against each 
lender and borrower                                 $ 1.00 
 
Stock and Market Loan Program Borrower Fees 
Monthly annualized charge on average daily  
notional outstanding balance                      0.4 basis point 
 
STAMPS 
Clearing Member Authorization Stamp          $ 23.00 per stamp 

on exercise notice                                                              $ 1.00 
  
* A Linkage transaction that includes more than 2,750 contracts will be charged a flat fee of $55.00 per trade per side. 
 

ANCILLARY SERVICES 

TIER I 
 

- ENCORE Access 
- MyOCC Access 
- Data Service – proprietary position and trade data 

(includes transmission to service bureau 
- Report Bundle 
- Series File 
- Special Settlement File 
- Open Interest File 
- Prices File 
- Stock Loan File 
- Theoretical Profit and Loss Values 
- Leased line charges are additional 
  $ 1,500.00 per month 
 

Additional Clearing Member: 
No Charge 
 

 
 
 

TIER II 
- ENCORE Access 
- MyOCC Access 

- Data Service – proprietary position and trade data 
(includes transmission to service bureau) 

- Report Bundle 
- Leased line charges are additional 

$ 1,000.00 per month 
 

TIER III 
- ENCORE Access 
- MyOCC Access 

$ 650.00 per month 
 

TIER IV (Stock Loan Only) 

- ENCORE Access 
- MyOCC Access  

$ 300.00 per month
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LEASED LINE SERVICES 
 

T1 line to a Midwest Destination  $1,000.00 per month, per line 

T1 line to an East Coast Destination   $1,500.00 per month, per line 

T1 line to a West Coast Destination  $2,000.00 per month, per line 

CASH MANAGEMENT FEE 
 

Monthly annualized charge on Clearing Member’s average daily cash balance in 
OCC’s Federal Reserve bank account.          5 basis points 
 

OPERATIONAL LOSS FEE 
Maximum Operational Loss Fee** $154,666,667.00$141,866,667.00 

less the aggregate amount of 
Operational Loss Fees previously 
charged and not refunded as of 
the date calculated, divided by 
the number of Clearing Members 
at the time charged  

 
** OCC would charge the Operational Loss Fee if OCC’s shareholders’ equity falls below $222,000,000.00 at any 
time or falls below $247,000,000.00 for a period of 90 consecutive calendar days.  If less than the maximum 
Operational Loss Fee is needed to return OCC’s shareholders’ equity to $272,000,000.00, OCC will charge only 
that amount. 

 
 

CLEARING MEMBER/NON-CLEARING MEMBER 

PUBLICATIONS/BROCHURES 

Disclosure Documents      $  .45 
OCC/ICC By-Laws and Rules     $       47.00 
 (Updates can be obtained on a subscription basis for $47.00 per year.) 

NON-CLEARING MEMBER 

SERIES INFORMATION 

Non-Clearing Member 

 Non-Distribution    $1,750.00 per month 
 Distribution     $3,000.00 per month 

Real Time Data    $250.00 per month 
  (in addition to fees listed above) 
 

PRICES INFORMATION 

Non-Clearing Member     $3,000.00 per month 
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THEORETICAL PROFIT AND LOSS VALUES* 

Non-Clearing Member     $1,000.00 per month 

 
ESCROW BANKS 

ESCROW PROGRAM FEES 

 Escrow Bank Monthly Program Fee      $200.00 

ALL FEES ARE SUBJECT TO CHANGE 
 

For further information, contact Member Services at 1-800-621-6072. 
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