From: Kent A. Mason [mailto:kamason@davis-harman.com]
Sent: Thursday, September 15, 2011 2:33 PM
To: Cela, Phyllis J.;
Cc: 'Lynn Dudley'; dhowland@abcstaff.org; james.harshaw@GM.COM; 'Bella Sanevich'; 'Young, Mark D'
Subject: Agency exemptive authority

Thanks once again for an excellent meeting on August 30th. We found it very helpful and
constructive. Our action item was to get back to you with authority for your ability to exempt
ERISA plans from some or all of the business conduct standards that were intended to protect
plans.
The following cases illustrate that agencies have the inherent power to create exemptions where
application of a requirement would not serve the purpose of the requirement. We believe these
cases support the proposition that the CFTC/SEC have inherent power to exempt swap dealers
(when they act as swap counterparties to certain special entities) from the requirement that SDs
must have a reasonable basis to believe the SE has a "qualified representative." An exemption
would be in order because applying this requirement would hurt, not protect, many special
entities, including ERISA plans. ERISA plans are represented by fiduciaries that by law must
be: (1) prudent experts and (2) independent of the SDs under ERISA. In effect, the CFTC and
SEC have adequate authority to adopt a waiver or safe harbor that would allow an ERISA plan to
say to its swap dealer counterparty -- "We have told you we are represented by an ERISAregulated fiduciary and you have no need to learn, we have no need to tell, and you have no need
to ask, for any more information."
In addition to the summaries provided below, we have attached copies of the cases for your
reference. Note that we included the Alabama Power case, although it was decided against the
agency, because it contains some instructive language on inherent exemptive authority (see
bolded language) that has been cited by subsequent cases and its facts are distinguishable from
our situation.
State of Ohio v. EPA,997 F.2d 1520 (D.C. Cir. 1993)
Facts: Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA)
requires periodic review of Superfund sites at which "any hazardous substances" remain. EPA
promulgated regulation requiring periodic review only of sites where hazardous substances
remained at levels presenting some possibility of harm, thus exempting the sites at which de
minimis amounts of hazardous substances remained. States challenged EPA's de minimis
exemptions as being contrary to statute.
Holding: EPA's exemption was valid.
Rationale/key quotes: Court found that Congress had not set out its requirement for periodic
review in rigid terms -- the statute's reference to "any hazardous substances" could easily be
referring to "even one" hazardous substance as opposed to "any amount of any hazardous

substance." Even if States were correct that statute's reference to "any hazardous substances"
was unambiguous, "the literal meaning of a statute need not be followed where the precise
terms lead to absurd or futile results, or where failure to allow a de minimis exemption is
contrary to the primary legislative goal." States' literal reading would lead to such absurd or
futile results: every Superfund site would be subject to five-year review because EPA cannot
detect whether "true" zero has been obtained with respect to a particular hazardous substance.
EPA's regulation, on the other hand, avoided this "mammoth monitoring burden" while serving
the "health-protective purpose of the statute." Court concluded that to endorse the States' reading
over the EPA's would be "to adjudge Congress incompetent to fashion a rational legislative
design.”
Environmental Defense Fund, Inc. v. EPA, 82 F.3d 451 (D.C. Cir. 1996)
Facts: Clean Air Act (CAA) prohibits any department, agency, or instrumentality of the federal
government from engaging in "any activity" not in conformity with a state implementation plan
(SIP) providing for the implementation, maintenance, and enforcement of national ambient air
quality standards. CAA also directs the EPA to "promulgate criteria and procedures for
determining conformity" under the statute. EPA promulgated regulations that required only
"major" federal government activities to conform with SIPs, thereby exempting certain
categories of government activities that produced trivial or no emissions increases.
Environmentalist associations contended that EPA's de minimis exemptions were in conflict
with the statutory conformity requirement for "any" federal government activity. EPA argued
that statute could be read to require conformity of "any activity" that is likely to interfere with the
attainment goals in a SIP -- i.e. major federal actions producing significant levels of emissions.
Holding: EPA's exemption was valid.
Rationale/key quotes: Court explained that it did not think that "Congress had taken a position
so rigid that it will not admit of a de minimis exemption." EPA's interpretation of the "any
activity" language as applying only to major federal activities (i.e. activities that could threaten a
state's attainment goals in its SIP) was reasonable. The de minimis categories of federal action
exempted by the EPA, by definition, could not threaten a state's attainment of goals in its SIP.
Brodsky v. U.S. Nuclear Regulatory Com'n, 2011 WL 797497 (S.D.N.Y March 4, 2011)
Facts: Atomic Energy Act requires United States Nuclear Regulatory Commission (NRC) to
establish rules and regulations governing the operation of nuclear power plants. The statute does
not prescribe how the NRC is to fashion such rules, but rather reposes broad discretion in the
agency. NRC promulgated regulations creating a fire protection program and allowing for
exemptions from the program upon application of an interested party or the NRC's own
initiative. Exemptions would be granted where “the exemptions are authorized by law, will not
present an undue risk to public health or safety, and are consistent with the common defense and
security,” and where “special circumstances” are present -- for example, where application of the
program's requirements would not serve the underlying purpose of the program or is not
necessary to achieve the underlying purpose of the program. Pursuant to its regulations, NRC
granted an exemption to the owner of a nuclear power plant from a fire protection program
requirement that electrical cables be able to withstand fire for at least one hour. Citizens' group

alleged that NRC lacked authority to create or issue exemptions to the NRC's fire protection
program because the statute does not expressly authorize exemptions. NRC argued that
legislative mandate to promulgate rules governing nuclear power plants also conferred authority
to grant exemptions to the rules promulgated.
Holding: NRC's decision to issue exemption for nuclear power plant was valid.
Rationale/key quotes: Court distinguished case from Alabama Power (summarized below).
Whereas EPA in Alabama Power had created a blanket exemption that was contrary to the
express language in its governing statute, NRC had created a case-specific exemption from
regulations that Congress had authorized it to promulgate. Court concluded that "the argument
that the NRC is authorized to promulgate rules but does not have the ability to modify those rules
on a case by case determination defies common sense. The NRC's authority to establish rules
and regulations must go hand in hand with the agency's ability to grant exemptions on a
case by case basis to those very same rules."
Alabama Power Co. v. Costle, 636 F.2d 323 (D.C. Cir. 1979)
Facts: Clean Air Act provides for exemption from air quality review for source modifications or
expansions emitting less than 50 tons of air pollutants per year. Environmental Protection
Agency (EPA) promulgated regulation that exempted new sources as well as modifications from
best-available-control-technology review in addition to air quality review. Petitioners (Sierra
Club and Environmental Defense Fund) contended that the statute did not allow for an
Administratively-created exemption, and that even if statutorily permissible, the action was
arbitrary and capricious. EPA characterized its exemption as an "expansion" of the statutory
exemption that was justified because application to such sources of the full review and permit
process would not be cost-effective and would strain the agency's resources to the limits.
Holding: EPA's exemption was invalid.
Rationale/key quotes: D.C. Circuit recognizes that "[u]nless Congress has been extraordinarily
rigid, there is likely a basis for an implication of a de minimis authority to provide exemption
when the burdens of regulation yield a gain of trivial or no value." EPA could not assert implicit
de minimis authority to create a categorical exemption precisely because "Congress ha[d] been
extraordinarily rigid" through setting forth a narrow statutory exemption; EPA's categorical
exemption was contrary to the "explicit statutory design." Moreover, EPA had not shown that
the burdens of regulation would yield a gain of trivial or no value. Because the conditions for
exercising inherent de minimis exemptive authority were not met, EPA could not create a
categorical exemption.
In explaining its holding, Court also said: "We noted at the outset that we are not concerned
here with the 'equitable' discretion of agencies to afford case-by-case treatment taking into
account circumstances peculiar to individual parties in the application of a general rule to
particular cases, or even in appropriate cases to grant dispensation from the rule's
operation. The need for such flexibility in appropriate cases is generally recognized, and
enhances the effective operation of the administrative process, though Congress may, of

course, restrain the agency by mandating standards from which no variance is permitted. In this
case, however, we are presented with an attempt by an agency to promulgate a blanket
exemption from statutory requirements."
Conclusion
In the case of ERISA plans, we believe that we fit squarely within the reasoning of the courts in
Alabama Power and Brodsky. First, Congress was not "extraordinarily rigid" with respect
to the business conduct standards. Where Congress explicitly delegates rulemaking to an agency
instead of setting forth a clear self-executing rule, it is impossible to say that Congress has been
"extraordinarily rigid." On the contrary, as in Brodsky, the explicit delegation of rulemaking
authority logically confers exemptive authority. Second, we are not asking for a "blanket
exemption." On the contrary, we are only asking for an exemption where another set of laws
ensures that the purpose of the statute is completely fulfilled. Third, not only would application
of the counterparty rule to ERISA plans yield no benefit (since ERISA provides comprehensive
protections for plans), such application would actually harm plans in a material way.
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Arizona Public Service Company and American
Petroleum Institute).
FN91. Guideline, supra note 69, at 18 (“(t)he
models recommended in this guideline are simply
those which are (1) representative of the
state-of-the-art for atmospheric simulation models and (2) most readily available to air pollution
control agencies”). Industry petitioners do point
out that some commentators have expressed serious reservations about one of the models. Brief
for Industry Petitioners on Modeling at 25. These
may prove to be persuasive to EPA, however, as
all the Guideline says about this model is that it
may be “applicable to some complex terrain situations . . ..” Guideline, supra note 69, at 19.
Congress recognized the technical difficulties in
modeling emissions across complex terrain and
expected EPA to develop and use the most appropriate models for such situations. See 123
Cong.Rec. S13708 (daily ed. Aug. 4, 1977)
(colloquy between Senator Muskie and Senator
Garn).
Industry's position, we think, is overdrawn. The
guideline first recommends use of a preliminary screening
technique to single out, with minimum effort, those emission sources that clearly will not consume the remaining
increment. FN92 Only if the source might threaten an increment exceedance is more sophisticated and expensive
modeling required. The diffusion models specified are
designed to make an accurate translation from source
emissions to ambient air concentration levels at carefully
selected places, called receptor sites, away from the
sources.FN93 These models depend upon procurement and
analysis of data concerning background pollution,
load-emission conditions at the sources, and topographical
and meteorological conditions in the area. FN94 The guideline does not, contrary to petitioners' intimation, require
use of the highest of *386 **114 all estimated concentrations at any site. Rather, the “highest of second-highest
concentrations for a field of receptors” is generally employed to predict increment consumption.FN95 This concentration is obtained by (a) estimating the short-term
concentration at each receptor site in the field, (b) discarding the highest estimated concentration at each site,
and (c) identifying the highest of the remaining concentration estimates from the field the result referred to as the
“highest, second-highest” concentration.FN96 Where monitored air-quality data indicate impacts greater than predicted by models using highest, second-highest estimated

concentrations, the measured concentration levels are
utilized. FN97 And if the regional administrator determines
that there is a lack of confidence in the highest,
second-highest concentration standard because of data or
model inadequacies, he may require use of the highest
estimated concentrations until the necessary data are acquired or analytical techniques are improved.FN98
FN92. Guideline, supra note 69, at 2, 19-20.
Recommended are the screening techniques
summarized in EPA's Guidelines for Air Quality
Maintenance Planning and Analysis, Vol. 10:
Procedures for Evaluating Air Quality Impact of
New Stationary Sources (Oct., 1977).
FN93. See, e. g., Sierra Club v. EPA, 176
U.S.App.D.C. 335, 357, 540 F.2d 1114, 1136
(1976), remanded sub nom. Montana Power Co.
v. EPA, 434 U.S. 809, 98 S.Ct. 40, 54 L.Ed.2d 66
(1977); Mision Indus., Inc. v. EPA, 547 F.2d 123,
128-129 (1st Cir. 1976); Cincinnati Gas & Elec.
Co. v. EPA, 578 F.2d 660, 661 (6th Cir. 1978),
cert. denied, 439 U.S. 1114, 99 S.Ct. 1017, 59
L.Ed.2d 72 (1979); W. Rodgers, Environmental
Law 237 (1977).
FN94. Guideline, supra note 69, at 27-37.
FN95. Id. at 8.
FN96. Id.
FN97. Id. at 9.
FN98. Id. at 9-10.
EPA's resort to the highest, second-highest concentration level is not inexplicable. Models are designed to aid
EPA in its task of protecting the statutorily-prescribed
increments and, as the guideline states, “(t)hese maximum
allowable increases in pollutant concentrations may be
exceeded only once per year, except for the annual increment.” FN99 Thus the guideline points out why the models
embrace rather conservative assumptions not likely to hold
true on many days: protection of the increments, the statute
says, is a well-nigh continuous responsibility, not a casual
goal to be assured only on typical days.
FN99. Id. at 11. See s 163(a), (b), 91 Stat. 732, 42
U.S.C. s 7473(a), (b) (Supp. I 1977).
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Industry petitioners' remaining set of complaints does
recognize the need to fit the models into the statutory
scheme. They submitted comments averring that Congress
intended to ratify the modeling analysis employed in a
1975 report by EPA and the Federal Energy Administration FN100 assessing the impact of the PSD program on the
electric utility industry.FN101 They point out ways in which
the models selected in the guideline are more conservative
than that employed in the 1975 EPA-FEA study.FN102
FN100. Environmental Protection Agency &
Federal Energy Administration, An Analysis of
the Impact on the Electric Utility Industry of Alternative Approaches to Significant Deterioration
(Oct., 1975).
FN101. Brief for Industry Petitioners on Modeling at 16-21 (discussing comments submitted on
behalf of Utility Air Regulatory Group and other
industry interests).
FN102. They suggest that the EPA-FEA report,
unlike the guideline, relied heavily on a limited
mixing model for Class I impact analysis, and that
the guideline adopts conservative assumptions
while the earlier report was based “on the use of
average (typical) conditions.” Brief for Industry
Petitioners on Modeling at 16. The limited mixing
model has been retained as a screening model.
See Guidelines for Air Quality Maintenance
Planning and Analysis, supra note 92, at 4-12,
4-38 to 4-40. And the more conservative assumptions were warranted by the new statutory
framework. See notes 90-99 supra and accompanying test.
This argument is belied by the facts. Congress itself
changed some of the assumptions on which the EPA-FEA
report was based. To take an obvious example, Congress
made the increments used in both the House bill and the
study more stringent.FN103 Congress also specified the
conference and comment procedures in order to prod EPA
into revising its models to reflect growing scientific sophistication.FN104 Moreover,*387 **115 industry's interpretation of the legislative history is itself one-sided. It is
true that Congressman Broyhill indicated that the House
receded from insistence upon the provisions of an
amendment, which would have authorized temporary increment exceedances in Class II areas, upon assurances
that the EPA-FEA study demonstrated that “powerplants

up to 6,000 megawatts could be built” under the bill.FN105
But this proves nothing, for even according to petitioners'
representative, such a plant can be built under the EPA
regulations.FN106 Moreover, Senator McClure, an influential supporter of the Act, did remark that the bill would
“make it impossible to build a 3,000-megowatt plant in
southern Utah,” FN107 yet the Senator recognized that the
Act was not drafted in terms of either allowing or prohibiting sources of specified sizes, and that the Act's actual
impact on particular sources could not be predicted: “(s)o
we are taking something on faith. We are making the best
judgment we can, without knowing what those models are
going to show, without knowing what the science of
modeling will do, without knowing what effects it may
have on specific questions.” FN108 Senator Muskie agreed
that “the best we can do is to try to define the broad parameters” FN109 of what the Act will do.
FN103. Petitioners' representative at the December, 1977, modeling conference acknowledged this crucial change. Transcript of Modeling
Conference at 81 (Dec. 15, 1977) (remarks of Dr.
Mahoney), quoted infra note 106.
FN104. See 42 U.S.C. s 7620 (Supp. I 1977),
quoted supra note 66. See also H.R.Rep.No.564,
95th Cong., 1st Sess. 153 (1977) (conference
report) U.S.Code Cong. & Admin.News, p. 1533
(“(t)he conference adopted the air quality modeling conference in the House bill and expects
that EPA will seek the full participation of representatives of private and public interests”).
FN105. 123 Cong.Rec. H6667 (daily ed. Aug. 4,
1977) (remarks of Representative Broyhill); see
also H.R.Rep.No.294, 95th Cong., 1st Sess. 157
(1977).
FN106. (W)e find that this is entirely consistent
with the new guidelines and that when the earlier
results are scaled to the increment level limit finally adopted by Congress, plants up to 6,000
megowatt capacity could be built, if they adopt
what we would call best available control technology, having very limited degradation, that is
use of low sulfur Western coal with a scrubber. . .
. We do find that the statement of the Congressional debate, that a 6,000 megowatt plant could
be built is appropriate for that case.
Transcript of Modeling Conference at 81-82
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(Dec. 15, 1977) (remarks of Dr. Mahoney).
FN107. 123 Cong.Rec. S9269 (daily ed. June 9,
1977) (remarks of Senator McClure). This example concerned a Class I area.
FN108. Id. (remarks of Senator McClure).
FN109. Id. (remarks of Senator Muskie).
[82][83][84] We conclude that Congress did not direct
the use of any particular diffusion models; rather, it expected EPA to develop and utilize the most accurate and
feasible modeling techniques available. It also set largely
inflexible increments for sulfur dioxide and particulates,
thus commanding the use of conservative assumptions on
weather and other data input. In short, EPA's models do not
contravene any discernible congressional directive.
Comments of industrial spokesmen to the contrary thus
raised relatively insubstantial questions of law, and consequently did not necessitate an agency reply. FN110
FN110. See Home Box Office, Inc. v. FCC, supra
note 83, 185 U.S.App.D.C. at 168-169 & n.58,
567 F.2d at 35-36 & n.58; Portland Cement Ass'n
v. Ruckelshaus, supra note 86, 158 U.S.App.D.C.
at 326-327, 486 F.2d at 393-394.
[85][86] But though we today sustain EPA's modeling
regulations, a final observation is in order. Of great importance is a reasoned agency response to substantial
questions of fact, policy or science raised in comments on
recommended models or in proposals to employ new
techniques. In passing Part C of the Clean Air Act,FN111
Congress evinced its determination to preserve the clean
air regions of the Nation. Congress did not, however, ignore other vital economic and energy considerations.FN112
Moreover, successful implementation of the balance struck
by Congress will in large part depend on EPA's good sense
in establishing and applying modeling guidelines. Modeling, the agency tells us, is on “the frontiers of scientific
knowledge,” FN113 but the lack of scientific certitude about
modeling techniques increases rather than reduces*388
**116 the need for the agency to critically examine all
substantial questions of fact and science emerging from the
commenting process. EPA's guideline warns that all proposed deviations from the endorsed model must be fully
supported,FN114 but this language should not be overemphasized, for the models presently specified in the guideline are concededly flawed. FN115 Should scientific advances or better information permit a more accurate as-

sessment of air quality, EPA should move to adopt the
more accurate procedure, although it too may not be entirely free from fault.FN116
FN111. 42 U.S.C. ss 7470-7491 (Supp. I 1977).
FN112. See, e. g., s 160(3), 91 Stat. 731, 42
U.S.C. s 7470(3) (Supp. I 1977); s 163(c), 91 Stat.
733, 42 U.S.C. s 7473(c) (Supp. I 1977).
FN113. Brief for Respondents at 206, citing
Hercules, Inc. v. EPA, 194 U.S.App.D.C. 172,
205, 598 F.2d 91, 123 (1978); Industrial Union
Dep't v. Hodgson, 162 U.S.App.D.C. 331, 338,
499 F.2d 467, 474 (1974).
FN114. Guideline, supra note 69, at 2.
FN115. In many cases, solutions to the issues
raised must rely on further scientific developments. Some inherently must rely on case-by-case
technical judgments by qualified scientists. EPA
is actively working in the areas of model validation and improvement, turbulence characterization and the use of representative meteorological
data and will provide additional guidance on these
areas as it becomes available.
43 Fed.Reg. 26399 (June 19, 1978) (explanation of final regulations). See also Guidelines,
supra note 69, at 4-6.
FN116. We would associate ourselves with the
observation that “(d)ecisions which are not arbitrary and capricious in the light of existing
knowledge may become so by the dint of scientific advances. By its use of estimations and
sparse data, the EPA creates a continuing responsibility to develop, review and apply updated
and more sophisticated information.” Texas v.
EPA, 499 F.2d 289, 301 n.16 (5th Cir. 1974).
IV. STACK HEIGHT
Both ambient air quality standards and PSD increments are expressed in terms of permissible concentrations
of pollutants at ground level.FN117 The effect of a source's
emissions on air quality in its vicinity, as gauged by these
fundamental criteria, will be influenced by the altitude at
which pollutants are released. A good many industrial
facilities subject to the Clean Air Amendments of 1970
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FN118

tried to take advantage of this phenomenon by
building taller-than-necessary stacks in order to achieve
greater dispersion of their emissions and thus comply with
national ambient standards. This strategy was also in vogue among sources required to comply with EPA's 1974
PSD program. FN119
FN117. Industry Petitioners' Joint Statement of
the Case at 3-4, 14-15.
FN118. Clean Air Amendments of 1970, Pub.L.
No. 91-604, 84 Stat. 1676.
FN119. Promulgated pursuant to Sierra Club v.
Ruckelshaus, 344 F.Supp. 253 (D.D.C.1972),
aff'd, 4 ERC 1815 (D.C.Cir. 1972), aff'd by an
equally divided Court sub. nom. Fri v. Sierra
Club, 412 U.S. 541, 93 S.Ct. 2770, 37 L.Ed.2d
140 (1973).
The Congress that enacted the Clean Air Act
Amendments of 1977 FN120 was deeply concerned about the
consequences to health and welfare of the use of tall stacks
and other dispersion techniques.FN121 It addressed the
problem forcefully, not by prohibiting tall stacks, but by
removing all existing regulatory incentives for constructing them.FN122 Section 123(a) of the Act provides in relevant part that
FN120. Clean Air Amendments of 1977,
Pub.L.No.95-95, 91 Stat. 685.
FN121. See, e. g., H.R.Rep.No. 564, 95th Cong.,
1st Sess. 143-144 (1977) (conference report);
H.R.Rep.No. 294, 95th Cong., 1st Sess. 81-94
(1977); 123 Cong.Rec. S9174-9175 (daily ed.
June 8, 1977) (remarks of Senator Muskie). Related to the tall stacks problem, and addressed in
similar fashion by virtue of ss 123(a)(2) and
123(b), 91 Stat. 721, 42 U.S.C. ss 7423(a)(2), (b)
(Supp. I 1977), is the problem of intermittent
controls, which involve extensive operation when
meteorological conditions will best disperse the
emissions and curtailed operations at other times.
See W. Rodgers, Environmental Law 259 (1977)
( “(t)he rhythm method, to be sure, is better than
nothing but it is born of desperation and succeeds
by chance”).
FN122. See notes 150-156 infra and accompa-

nying text.
(t)he degree of emission limitation required for control
of any air pollutant under an applicable implementation
plan under (Title I) shall not be affected in any manner
by
(1) so much of the stack height of any source as exceeds good engineering practice (as determined under
regulations *389 **117 promulgated by the Administrator) . . . .FN123
FN123. s 123(a), 91 Stat. 721, 42 U.S.C. s
7423(a) (Supp. I 1977).
[87][88] Industry petitioners read Section 123 as a ban
only on administrative consideration of stacks taller than
warranted by good engineering practice (GEP) as an alternative to emission limitations. FN124 So, industry concedes, when a facility with a tall stack a term that really
covers a too-tall stack seeks a permit and it must be determined whether that facility's emissions will threaten a
violation of a national ambient standard or an increment
exceedance, the calculation must be predicated on the false
assumption that the stack has only GEP height.FN125 EPA
interprets the mandate of Section 123 more broadly, declaring that it further requires emissions from all preexisting
sources with tall stacks that were built after the effective
date of the 1970 Act, and hence were not grandfathered, to
be modeled as though the emissions proceeded from
GEP-height stacks when ascertaining the emission limitations to be imposed on new facilities.FN126
FN124. Brief for Industry Petitioners on Stack
Height at 11-12.
FN125. Id.
FN126. 42 Fed.Reg. 57460 (Nov. 3, 1977)
(“(a)ny subsequent PSD reviews will have to be
based on a GEP stack height for the applicant as
well as for any sources which have received PSD
approval”); see 40 C.F.R. s 52.21(h) (1978); 40
C.F.R. s 51.24(h) (1978) (provision appears to
have been written so as to erroneously reach only
grandfathered tall stacks).
Asked to resolve this dispute, “our task is to interpret
the words of (Section 123) in light of the purposes Congress sought to serve.” FN127 Granting EPA's view a proper
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measure of deference,FN128 we sustain its construction.
FN127. Chapman v. Houston Welfare Rights
Organization, 441 U.S. 600, 608, 99 S.Ct. 1905,
1911, 60 L.Ed.2d 508, 516 (1979).
FN128. We have noted that “(t)his deference is
heightened when, as here, the interpretation is of a
new statute by its implementing agency.” Ethyl
Corp. v. EPA, 176 U.S.App.D.C. 373, 403 n.64,
541 F.2d 1, 31 n.64 (en banc), cert. denied, 426
U.S. 941, 96 S.Ct. 2663, 49 L.Ed.2d 394 (1976),
citing Power Reactor Devel. Co. v. International
Union of Elec., Radio and Mach. Workers, 367
U.S. 396, 408, 81 S.Ct. 1529, 1535, 6 L.Ed.2d
924, 932 (1961); United States v. Zucca, 351 U.S.
91, 96, 76 S.Ct. 671, 674, 100 L.Ed. 964, 970
(1956); United States v. American Trucking
Ass'n, 310 U.S. 534, 549, 60 S.Ct. 1059, 1067, 84
L.Ed. 1345, 1354 (1940); Norwegian Nitrogen
Prods. Co. v. United States, 288 U.S. 294, 315, 53
S.Ct. 350, 358, 77 L.Ed. 796, 807 (1933); Natural
Resources Defense Council v. Train, 166
U.S.App.D.C. 312, 326, 510 F.2d 692, 706
(1975).
A. The 1970 Act and Tall Stacks
Under the Clean Air Act of 1970,FN129 EPA was required, by Section 110(a)(2) (B), to approve a state implementation plan if it determined that the plan was
“adopted after reasonable notice and hearing,” FN130 and if
“it include(d) emission limitations, schedules, and timetables for compliance with such limitations, and such other
measures as may be necessary to insure attainment and
maintenance of (the applicable) primary or secondary
standard, including, but not limited to, land-use and
transportation controls . . . .” FN131 EPA initially permitted
state plans to authorize tall stacks and other dispersion
techniques FN132 in lieu of emission limitations. The Fifth
Circuit, however, ordered EPA to disapprove state plans
endorsing this practice as inconsistent with Section
110(a)(2)(B)„s requirement of emission limitations constant in their operation,**118 *390 FN133 and the Sixth FN134
and Ninth Circuits FN135 followed the Fifth Circuit's construction of the 1970 Act.

Section 110(a)(2) of the 1977 Amendments, 91
Stat. 693, revised this subsection by substituting
“transportation controls, air quality maintenance
plans, and preconstruction review of direct
sources of air pollution as provided in subparagraph (D)” for “land use and transportation controls.” See 42 U.S.C. s 7410(a)(2)(B) (Supp. I
1977).
FN132. See 37 Fed.Reg. 10859 (May 31, 1972),
rev'd in relevant part, Natural Resources Defense
Council v. EPA, 489 F.2d 390 (5th Cir. 1974),
rev'd on other issues sub nom. Train v. Natural
Resources Defense Council, 421 U.S. 60, 95 S.Ct.
1470, 43 L.Ed.2d 731 (1975).
FN133. Natural Resources Defense Council v.
EPA, supra note 132, 489 F.2d at 406-411.
FN134. Big Rivers Elec. Corp. v. EPA, 523 F.2d
16, 20-22 (6th Cir. 1975), cert. denied, 425 U.S.
934, 96 S.Ct. 1663, 48 L.Ed.2d 175 (1976).
FN135. Kennecott Copper Corp. v. Train, 526
F.2d 1149, 1151-1160 (9th Cir. 1975), cert. denied, 425 U.S. 935, 96 S.Ct. 1665, 48 L.Ed.2d 176
(1976).
B. EPA's 1976 Tall-Stack Guidelines
Informed as well as chastened by these judicial decisions, EPA in early 1976 promulgated a guideline on the
role of tall stacks.FN136 The agency declared that “it is clear
that Congress did not intend increased stack height and
supplementary control systems to be used as a means of
attaining national ambient air quality standards where
constant emission reduction controls were available.” FN137
On the other hand, EPA ruled, dispersion techniques were
within the congressional intendment “when constant controls are not available.” FN138
FN136. Environmental Protection Agency, Legal
Interpretation and Guideline Concerning Stack
Height Increases as a Means of Meeting Federal
Ambient Air Quality Standards (Jan. 6, 1976).

FN129. Pub.L.No. 91-604, 84 Stat. 1676.

FN137. Id. at 1.

FN130. 42 U.S.C. s 1857c-5(a)(2) (1976).

FN138. Id.

FN131. 42 U.S.C. s 1857c-5(a)(2)(B) (1976).

The guideline divided emission sources into three
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categories and imposed different technological requirements on each group: (1) sources in existence prior to the
latest date by which state plans were to be submitted to
EPA under the 1970 Act; (2) sources receiving permits
after the Fifth Circuit decision but before issuance of the
guideline; (3) sources receiving permits after release of the
EPA notice.FN139 The guideline was clear, however, that if
any source applied the best available control technology it
would be credited for the full dispersive effect of its tall
stack.FN140 Indeed, said EPA, “(s)o long as stack height is
not used in lieu of emission reduction, the Agency encourages tall stacks as the means of further minimizing the
effects of emissions on ground level concentrations.” FN141
FN139. Id. at 2-4.
FN140. Id.
FN141. Id. at 4 (emphasis in original).
C. The 1977 Amendments
[89] Industry petitioners suggest, though somewhat
halfheartedly, that the Ninety-fifth Congress “ratified the
general thrust” of the EPA guideline when it enacted Section 123.FN142 They concede, however, that unlike the
guideline, Section 123 requires that GEP stack height be
assumed in calculating emission limitations for an individual source even though it applies the best available
control technology.FN143 But, they argue, once the emission
limitation for a source is properly set, Congress intended
that the pollutants from that source be modeled as though
emitted from the existing tall stack in order to reflect its
actual impact on air quality. As already explained, FN144
EPA, in its November 3, 1977, final rules, adopted the
contrary reading of the statute. FN145
FN142. Brief for Industry Petitioners on Stack
Height at 10. It would be fair to say that Congress
generally approved of the court decisions. See
H.R.Rep.No. 294, 95th Cong., 1st Sess. 91
(1977). It would not be accurate to say that Congress simply codified the holdings and dicta of
those decisions in s 123.
FN143. Brief for Industry Petitioners on Stack
Height at 11.
FN144. See note 126 supra and accompanying
text.

FN145. See note 126 supra.
[90] The language of Section 123(a), though not necessarily reflective of a conscious resolution of the point in
dispute, is certainly more amenable to EPA's construction.FN146 The section specifies that the degree of emission
limitation required for control of any air pollutant “shall
not be affected in any manner by . . . so much of the stack
height of any source as exceeds *391 **119 good engineering practice . . . .” FN147 The term “emission limitation”
includes any requirement imposed on a source by EPA or a
state which restricts the quantity, rate, or concentration of
air pollutants on a continuous basis. FN148 The interpretation urged by industry petitioners contravenes the natural
import of these words, as it would have the degree of
emission limitation required for a source reduced by the
fact that neighboring, preexisting sources with tall stacks
disperse their emissions over a broader region, thus resulting in lower concentrations in the immediate vicinity.
FN146. See cases cited supra note 39.
FN147. 42 U.S.C. s 7423(a)(1) (Supp. I 1977)
(emphasis supplied).
FN148. s 302(k), 91 Stat. 770, 42 U.S.C. s
7602(k) (Supp. I 1977). The House report,
H.R.Rep.No. 294, 95th Cong., 1st Sess. 92
(1977), U.S.Code Cong. & Admin. News, p.
1170, states that “(b)y defining the terms „emission limitation,‟ „emission standard,‟ and „standard of performance,‟ the committee has made
clear that constant or continuous means of reducing emissions must be used to meet these requirements.”
The policy of Section 123, as gleaned from examination of its genesis and progress in Congress, is also supportive of EPA's interpretation. This provision originated
in the House,FN149 and the 1977 House Report dealt extensively with the problem of dispersion techniques.FN150 In
addition to disapproving tall stacks and other dispersion-dependent techniques in lieu of constant controls,FN151
the House Report detailed some independently deleterious
effects of tall stacks. Among other things, the report noted
that tall stacks, by increasing the transportation of pollutants, may lead to production of derivative pollutants, such
as suspended sulfates and nitrates, which pose a greater
health hazard than the parent compounds.FN152 Tall stacks
also transport pollution problems to distant areas and states
“where it is too late to control the pollution.” FN153

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 77
636 F.2d 323, 13 ERC 1993, 204 U.S.App.D.C. 51, 10 Envtl. L. Rep. 20,001
(Cite as: 636 F.2d 323, 204 U.S.App.D.C. 51)

FN149. See H.R.Rep.No. 564, 95th Cong., 1st
Sess. 143-144 (1977) (conference report).
FN150. H.R.Rep.No. 294, 95th Cong., 1st Sess.
81-94 (1977).
FN151. Id.
FN152. Id. at 83-84. The report also suggested
that harmful acid rain appears to be associated
with tall stacks. Id. at 85-86.
FN153. Id. at 84-85, U.S.Code Cong. & Admin.News, p. 1162.
In the upper chamber, Senator Muskie spoke at length
on the tall stacks problem.FN154 Contrary to petitioners'
suggestion,FN155 EPA's 1976 guideline was not beyond
congressional dissatisfaction. Senator Muskie expressed
this sentiment:
FN154. 123 Cong.Rec. S9174-9175 (daily ed.
June 8, 1977) (remarks of Senator Muskie).
FN155. See note 142 supra and accompanying
text.
Far from prohibiting the construction of tall stacks or
the use of intermittent controls, the guidelines provide
that once minimal emission control requirements are
met, polluters are encouraged to substitute unlimited
stack height for any further control of emissions.
As the courts have held, the act prescribes how air
quality standards must be met neither EPA nor the States
may permit a proposed plan to meet the requirements by
using tall stacks or other dispersion devices or techniques.
A policy of encouraging „tall stacks' will increase the
burden of pollution. Long-range transport of pollutants
will be exacerbated. There is no support in the Clean Air
Act for such a policy. Certainly such a policy would be
wholly inconsistent with the policy to prevent significant
deterioration.FN156
FN156. 123 Cong.Rec. S9175 (daily ed. June 8,
1977) (remarks of Senator Muskie). The Senator

also noted that a report by “the National Academies of Science of Engineering found that dispersion measures may exacerbate the formation
in the atmosphere of acid sulfates and nitrates
from the sulfur and nitrogen oxides emitted from
fuel-burning sources. These derivative pollutants
are thought to be more toxic forms than the oxides
of sulfur and nitrogen that are actually emitted at
the smokestack and are measured in the vicinity
of the source.” Id. at S9174.
*392 **120 The firm congressional resolve to remove
all regulatory incentives for the construction of tall stacks
bolsters EPA's reading of Section 123, for the position
urged by industry petitioners would encourage, though to a
lesser degree than the 1976 guideline, the use of such
stacks and other dispersion methods. A company may well
wish to expand by building a new facility close to an existing one, and if the older facility had a tall stack and if
petitioners' interpretation of Section 123 were to prevail,
the new facility would find it easier to comply with nondeterioration and national ambient standards. Additionally,
operating permits are not irrevocable, and by use of a tall
stack a facility would lessen pollution concentrations in its
own air quality region and render it less likely that violations of national standards or increment exceedances
which would necessitate further controls or possibly partial
or complete shutdown of the facility FN157 will occur.
FN157. See Part IV of Judge Leventhal's Opinion.
[91][92][93] Industry petitioners make three points
which, they submit, reveal the absurdity FN158 of EPA's
interpretation of Section 123. First, they bitterly complain
of artificial assumptions which in their view unnecessarily
complicate administration of the federal pollution regulatory system.FN159 One might concur in petitioners' assessment, but a sufficient answer is that Congress introduced a
number of such elements into the system. For example, the
baseline is not only a snapshot of pollution on the date of
the first permit application, but it must be reduced to exclude emissions from major operating facilities on which
construction commenced after January 6, 1975, and increased to include the projected emissions of sources not
yet in operation as of the date of the first permit application
but on which construction began prior to January 6,
1975.FN160 There is, indeed, a degree of artificiality in the
modeling of tall-stack emissions as though they came from
a GEP stack, but indisputably that is what Congress envisioned.

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 78
636 F.2d 323, 13 ERC 1993, 204 U.S.App.D.C. 51, 10 Envtl. L. Rep. 20,001
(Cite as: 636 F.2d 323, 204 U.S.App.D.C. 51)

FN158. Of course, an absurd construction is to be
avoided if at all possible. E. g., United States v.
Menasche, 348 U.S. 528, 538-539, 75 S.Ct. 513,
520, 99 L.Ed. 615, 624 (1955); Melong v. Micronesian Claims Comm'n, 186 U.S.App.D.C.
391, 395, 569 F.2d 630, 634 (1977); Quinn v.
Butz, 166 U.S.App.D.C. 363, 373, 510 F.2d 743,
753 (1975).
FN159. E. g., Brief for Industry Petitioners on
Stack Height at 14-16; Transcript of Oral Argument 128-129 (Apr. 20, 1979).
FN160. See notes 21-43 supra and accompanying
text. Of course, as EPA has recognized, 43
Fed.Reg. 26400 (June 19, 1978); 42 Fed.Reg.
57460 (Nov. 3, 1977); Brief for EPA at 186-187,
emissions from tall-stack sources that have been
included in the definition of baseline under s
169(4) do not consume the available increment;
their actual emissions as of the time of the first
permit application are grandfathered. See Parts I,
II supra. This consequence of the baseline definition does not conflict with s 123(a), for these
grandfathered emissions do not affect the “degree
of emission limitation required” for applicants for
PSD permits. Nor does it render the December 31,
1970, cutoff in s 123 nugatory, for s 123 is not in
Part C (PSD), and the statutory tall-stacks policy
is not confined to the nondeterioration program
but rather is applicable to the entire range of
programs developed pursuant to the Clean Air
Act. This point was not made clear in our per curiam opinion, Alabama Power Co. v. Costle, 196
U.S.App.D.C. 161, at 183, 606 F.2d 1068, at 1090
(1979), as industry petitioners have pointed out in
a petition for reconsideration. On the other hand,
as we have explained in our discussion of the
fuel-switches issue, see notes 19-56 supra and
accompanying text, only the actual emissions of a
major source operating on the date of the baseline
determination and on which construction commenced prior to January 6, 1975, are grandfathered; additional emissions from such a source
consume the increment. Thus, if non-baseline
emissions from such a source proceed from a
taller-than-GEP stack not in existence before
December 31, 1970, they consume the increment
as though they were emitted from a GEP stack. In
short, s 123's tall-stacks policy, for purposes of

the nondeterioration program, applies to
non-baseline emissions of nongrandfathered
stacks.
Second, petitioners point out that under Section 123(c)
a stack height in excess of two and one-half times the
height of the emission source may be considered a GEP
stack only if the “owner or operator” demonstrates that
such height is “necesary to insure that emissions from the
stack do not result in excessive concentrations of any air
pollutant in the immediate vicinity of the *393 **121
source as a result of atmospheric downwash, eddies and
wakes which may be created by the source itself, nearby
structures or nearby terrain obstacles . . . .” FN161 Petitioners
spot a lacuna in this statutory passage, which, they urge,
reveals the error of EPA's construction: only the owner or
operator of a source can demonstrate that a very tall stack
is really GEP height. FN162 The owner of a proposed facility
cannot show, they say, that preexisting tall stacks in the
area in which he plans to build are necessary to avoid
downwash, and this may preclude obtention of a permit.
FN161. s 123(c), 91 Stat. 721, 42 U.S.C. s
7423(c) (Supp. I 1977).
FN162. Transcript of Oral Argument 128-131
(Apr. 20, 1979).
[94] We believe petitioners exaggerate the problem.
Tallstack facilities existing before the date of enactment of
the Clean Air Act Amendments of 1970 are grandfathered;
FN163
their emissions are modeled at actual stack height for
all purposes. On the other hand, Congress felt that since the
1970 Act “prohibited tall stacks as a final compliance
method, . . . sources which raised their stacks or constructed tall stacks after the date of enactment should (not)
be eligible for any credit.” FN164 It will, however, be in the
interest of all post-1970 facilities with tall stacks to demonstrate, if possible, that their excess height is justified by
downwash problems, for such sources may be subjected to
extensive regulatory measures in the event of increment
exceedances or violation of national standards.FN165 If a
source makes such a demonstration, its emissions will be
modeled at actual stack height in subsequent permit proceedings.
FN163. The tall-stacks policy of s 123(a) is expressly made inapplicable “with respect to stack
heights in existence before the date of enactment
of the Clean Air Amendments of 1970 or dispersion techniques implemented before (that) date.”
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s 123(a), 91 Stat. 721, 42 U.S.C. s 7423(a) (Supp.
I 1977). There is also a limited exemption for
coal-fired electric generating facilities. See id. In
addition, ss 113(d) and 119 permit some use of
dispersion techniques under specified conditions.
See s 113(d), 91 Stat. 705, 42 U.S.C. s 7413(d)
(Supp. I 1977); s 119, 91 Stat. 712, 42 U.S.C. s
7419 (Supp. I 1977). Moreover, with respect to
the nondeterioration program, the actual emissions from tall stacks of major operating facilities
on which construction commenced prior to January 6, 1975, are grandfathered into the baseline.
See note 160 supra.
FN164. H.R.Rep.No. 294, 95th Cong., 1st Sess.
93 (1977), U.S.Code Cong. & Admin.News, p.
1172.
FN165. See Part IV of Judge Leventhal's Opinion.
[95] Lastly, industry petitioners observe that the artificial assumptions injected into the environmental protection program by EPA's construction of Section 123 will
lead to underprediction of pollution levels in areas to
which emissions from tall stacks are transported.FN166
Surely Congress did not intend its tall-stacks policy to
preclude identification of areas with real pollution problems, the petitioners persuasively urge, but this, they say, is
the consequence of EPA's fallacious construction of Section 123. FN167 As explained in Judge Leventhal's opinion,FN168 however, Congress afforded EPA authority to
order revision of state implementation plans whenever the
increments or the national standards are actually being
violated. FN169 This residual authority ensures that the
tall-stacks policy need not hamper attainment and maintenance of federally-prescribed pollution standards everywhere.
FN166. Reply Brief for Industry Petitioners on
Stack Height at 6-8.
FN167. This assumes and we do not pass on the
validity of the assumption that EPA must interpret
s 123(a) consistently, despite the fact that the
policy of the provision may not apply to the case
of underprediction of pollution in areas to which
emissions from tall stacks migrate.
FN168. See Part IV of Judge Leventhal's Opinion.

FN169. Id.
[96] In summary, EPA's reading of Section 123(a) is
preferable as a matter of simple English to petitioners', is
soundly supported by the legislative history, and is not
belied by other provisions or policies of the Clean Air Act.
Granting EPA's interpretation*394 **122 due deference,
FN170
it must be sustained. FN171
FN170. See cases cited supra notes 38, 128.
FN171. Petitioners have urged us to defer our
ruling on EPA's interpretation of s 123(a) until
completion of a pending rulemaking proceeding
designed to implement s 123, and which will define, among other things, GEP height. 44
Fed.Reg. 2608 (Jan. 12, 1979) (proposed rules).
That proceeding does not involve the question we
decide today the propriety of modeling emissions
from tall stacks at GEP height when calculating
emission limitations for later sources. EPA's final
position on the question under review here was
announced in November, 1977, 42 Fed.Reg.
58460 (Nov. 3, 1977). We perceive no merit in
petitioners' deferral request.
WILKEY, Circuit Judge:
This part of our opinion reviews several interrelated
regulatory provisions FN1 promulgated by the Environmental Protection Agency under the Clean Air Act, as
amended in 1977.FN2 These provisions fall within five
topical categories: I. EPA's definition of pollution-emitting
“sources” subject to rules governing the Prevention of
Significant Deterioration (PSD) FN3 of air quality (“source
definition” issue); II. EPA's definition of the term “modification” of stationary sources for the purposes of PSD,
and the right of industries to offset pollution-increasing
changes against pollution-decreasing changes in a single
source without PSD review (“major modification” and
“bubble” issues); III. the applicability of PSD to pollutants
other than sulfur dioxide and particulate matter, and EPA's
100 and 250-ton per year emission threshold for each
pollutant (pollutants subject to PSD and EPA's “major
emitting facility” threshold); IV. EPA's inclusion of visible
emission standards among emission limitations subject to
best available control technology; FN4 and V. administrative conditions imposed by EPA on each stage of a multi-phase construction project for which EPA issues a
comprehensive construction permit (the definition of
“commerce construction” for phased projects).
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FN1. 40 C.F.R. ss 51.24, 52.21 (1978).
FN2. Pub.L.No. 88-206, 77 Stat. 392 (1963), as
amended by Clean Air Act Amendments of 1977,
Pub.L.No. 95-95, 91 Stat. 685 (1977) (codified at
42 U.S.C. ss 7401-7642 (Supp. I 1977)). EPA's
general rulemaking authority under the Act is
provided in s 301, 42 U.S.C. s 7601 (Supp. I
1977).
FN3. The Act's PSD provisions are set forth in
Clean Air Act Title I, Part C, ss 160-169A, 42
U.S.C. ss 7470-7491 (Supp. I 1977). These are the
principal provisions at issue in this case.
FN4. See Clean Air Act s 169(3), 42 U.S.C. s
7479(3) (Supp. I 1977) (definition of “best
available control technology”).
I. SOURCE DEFINITION
Pollution control measures enacted under the Clean
Air Act's PSD program apply to major pollution-emitting
facilities,FN5 which are defined as certain types of “stationary sources” that emit or could emit 100 tons of pollutants
per year, or “any other source” that could emit 250 tons.FN6
The terms “stationary source” and “any other source,”
however, are not specifically defined in the PSD provisions of the Act. To fill this statutory definitional breach,
EPA as part of comprehensive Clean Air Act regulations
promulgated for the purposes of PSD the following definition:
FN5. Clean Air Act s 165(a), 42 U.S.C. s 7475(a)
(Supp. I 1977).
FN6. Clean Air Act s 169(1), 42 U.S.C. s 7479
(Supp. I 1977).
“Source” means any structure, building, facility equipment, installation or operation (or combination thereof)
which is located on one or more contiguous or adjacent
properties and which is owned or operated by the same
person (or by persons under common control).FN7
FN7. 40 C.F.R. ss 51.24(b)(4), 52.21(b)(4)
(1978).
EPA also provided by regulation that:

Notwithstanding the source sizes specified in (the first
sentence of Clean Air Act s 169(1), 42 U.S.C. s 7479(1)
(Supp. I 1977), “major stationary source” means) any
source which emits, or has the potential to emit, 250 tons
per year or more of *395 **123 any air pollutant regulated under the Act. FN8
FN8. Id. s
52.21(b)(1)(ii).

51.24(b)(1)(ii).

See

id.

s

In this section of our opinion we consider three separate issues pertaining to the above regulatory definitions.
A. Inclusion of “Equipment,” “Operation,” and “Combination Thereof” within EPA's Definition of “Source”
We consider first whether EPA erred in defining
“source” to include “any structure, building, facility,
equipment, installation or operation (or combination thereof ) ....” FN9
FN9. Id. ss 51.24(b)(4), 52.21(b)(4) (emphasis
added).
Petitioning Industry Groups FN10 argue that by introducing the above italicized language into the regulatory
definition of “source,” EPA has subjected a wider range of
pollution-emitting activities to the Act's PSD requirements
than Congress intended. Industry groups fear that EPA will
capitalize on its expansive definition of “source” by subjecting to PSD review every type of productive enterprise
ranging from mining and forestry to commercial trains and
ships.FN11 There is a risk of an unlimited scope of PSD
regulation which could follow from literal application of
PSD to any “equipment” or “operation,” and to any
“combination” of, for example, equipment and operations,
that meets minimum emission standards.
FN10. We use the term “Industry Groups”
throughout this opinion to refer generally to the
numerous industry petitioners and intervenors.
Likewise we use the term “Environmental
Groups” to refer to the several environmental petitioners and intervenors.
FN11. Industry Petitioners' Brief on Source Definition Issue at 10 (hereinafter cited as Industry
Brief on Source Definition).
EPA, however, argues that Congress did not intend to
confine PSD to a class of pollution-emitting entities so
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narrow as the four nonitalicized terms above. EPA considers it prudent to “err on the side of inclusiveness,” in
order to extend PSD to the range of activities it claims
Congress intended, and in order to give notice to those who
must apply for PSD permits.FN12
FN12. See Brief for EPA at 55-56. See also 42
U.S.C. s 7411(a)(3) (Supp. I 1977).
We find this definitional issue to be governed by the
definition of “source” provided in Clean Air Act section
111(a)(3),FN13 pertaining to the Act's new source performance standards (NSPS). Section 111(a)(3) provides that
for the purposes of NSPS “(t)he term „stationary source‟
means any building, structure, facility, or installation
which emits or may emit any air pollutant.” FN14 In addition, section 111(a)(2) provides that for NSPS “(t)he term
„new source‟ means any stationary source, the construction
or modification of which is commenced after (a specified
time),” FN15 thus incorporating into the term “source” the
components of the term “stationary source.” For NSPS the
two terms become essentially interchangeable.
FN13. 42 U.S.C. s 7411(b)-(j) (Supp. I 1977).
FN14. Id. s 7411(a)(3) (Supp. I 1977) (emphasis
added).
FN15. Id. s 7411(a)(2).
[97] We find no support in the statute for the notion
that Congress intended its definition of the term “source”
as used in the PSD provision of the Act to differ from that
provided for NSPS in section 111(a)(3). Though “stationary source” is not defined expressly for PSD in the Act, it
had at the time of the 1977 Amendments a well-established
meaning, which included the four terms “structure,”
“building,” “facility,” and “installation,” but not “equipment,” “operation,” or “combination thereof.” FN16
FN16. EPA's NSPS regulations in effect at the
time of the enactment of the Clean Air Act
Amendments of 1977, 40 C.F.R. s 60 (1977), define the term “stationary source” as “any building,
structure, facility or installation which emits or
may emit any air pollutant and which contain any
one or combination of (a variety of specified
types of facilities). Id. s 60.2(d). Similarly, EPA's
definition of ”stationary source “ in its regulations
for approval and promulgation of implementation

plans, 40 C.F.R. s 52.01(a) (1977), refers to ”any
building, structure, facility, or installation which
emits or may emit an air pollutant for which a
national standard is in effect.“
**124 *396 [98] Given no expression of any contrary
intent in the Act or in the legislative history regarding these
definitions, we must assume that the meaning of a particular term is to be consistent throughout the Act. This is
especially true under present circumstances, where the
subject term prior to enactment of the controversial language had assumed a particular definition under closely
related statutory provisions.
In support of this conclusion we note that Clean Air
Act section 169, which defines certain terms expressly for
PSD, states in subsection (2)(C) that “(t) he term „construction‟ when used in connection with any source or
facility, includes the modification (as defined in section
111(a) ) of any source or facility.” FN17 Section 111(a)(4),
in turn, provides that the term “modification” means “any
physical change in, or change in the method of operation
of, a stationary source . . .” as that term is defined in section
111(a)(3).FN18 Since several key sections of the Act apply
PSD to the construction of new facilities,FN19 those sections
thereby incorporate the definition of “stationary source”
used in section 111, at least with regard to source “modification.” The PSD provisions thus indirectly incorporated
the section 111 definition of “source” concerning modifications; we find it implausible to assume that the same
definition of source does not apply to construction as well.
Therefore, we hold that the term “source” retains a consistent meaning in all PSD provisions of the Act and that
the applicable definition is provided in section 111.
FN17. Clean Air Act s 169(2)(C), 42 U.S.C. s
7479(2)(C) (Supp. I 1977) (emphasis added).
FN18. Clean Air Act s 111(a)(4), 42 U.S.C. s
7411(a)(4) (Supp. I 1977).
FN19. See, e. g., Clean Air Act ss 165, 167, 42
U.S.C. ss 7475, 7477 (Supp. I 1977).
[99][100] EPA contends that the words “equipment,”
“operation,” and “combination thereof” must be included
in the definition of “source” for PSD, because the full
range of industrial entities specifically made subject to
PSD in section 169(1) cannot be comprehended within the
definition of “source” provided in section 111(a)(3).FN20
We do not agree. The four terms encompass all of the types
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of entities specified in the first sentence of section 169(1),
as well as all entities and activities included on a longer list
compiled by EPA from which the statutory list was drawn.
Thus, for example, the components of the term “source”
provided in section 111(a)(3) need not be interpreted so
narrowly as to comprehend only those sources that emit
pollutants through industrial “point” sources (such as
smokestacks and chimneys). EPA has discretion to define
the terms reasonably to carry out the intent of the Act, but
not to go clear beyond the scope of the Act, as it has done
here. Section 169(1) clearly does mean that a plant is to be
viewed as a source; the section lists many types of plants as
stationary sources. But EPA has discretion to define statutory terms reasonably so as to carry out the expressed
purposes of the Act. We view it as reasonable, for instance,
to define “facility” and “installation” broadly enough to
encompass an entire plant.
FN20. See Brief for EPA at 57.
In ASARCO Inc. v. Environmental Protection
Agency, this court struck down the agency's defining
source for NSPS as, inter alia, a combination of facilities.
But that case allowed EPA broad discretion to define the
statutory terms for “source,” so long as guided by a reasonable application of the statute. FN21 The agency has the
same reasonable discretion here to refashion its regulations.
FN21. 578 F.2d 319, 324 & n.17 (D.C.Cir. 1978).
B. Extension of EPA's Definition of “Source” to Include
Industrial Units Joined by Contiguity and Common Ownership
EPA regulations provide that the term “source” shall
mean any industrial unit “which is located on one or more
contiguous or adjacent properties and which is owned *397
**125 or operated by the same person (or by persons under
common control).” FN22
FN22. 40 C.F.R. ss 51.24(b)(4), 52.21(b)(4)
(1978).
Industry Groups contend that Congress intended PSD
review to apply only to “major industrial process facilities
at specific plant sites” without grouping of such process
facilities according to proximity or ownership, and that
EPA's contiguity and common ownership language has
expanded unlawfully the potential scope of PSD.FN23 In
ASARCO, this court held that EPA had no authority to
attach a similar provision to the definition of “source” for

the NSPS program, as defined in section 111 of the Act.
That definition, however, was not expanded by any other
part of the NSPS provisions or their legislative history. For
this reason, the court in ASARCO concluded that the definition of “stationary source” in section 111(a)(3) as “any
building, structure, facility, or installation which emits or
may emit any air pollutant” could not be administratively
expanded to include an entire plant.FN24
FN23. See Industry Brief on Source Definition,
supra note 11, at 23.
FN24. 578 F.2d at 326-27.
[101] With regard to PSD, however, Congress clearly
envisioned that entire plants could be considered to be
single “sources.” Clean Air Act section 169(1) expressly
provides that for the purposes of PSD the term “major
emitting facility” means “any of the following stationary
sources of air pollutants . . . : fossil-fuel fired steam electric
plants . . . , Portland Cement plants, . . . iron and steel mill
plants.” FN25 In fact, fourteen different types of industrial
“plants ” are specifically cited in section 169(1) as types of
“stationary sources” to which PSD is to apply.FN26 By the
terms of the PSD provisions, then, the ASARCO holding
does not prevent aggregation of individual units of a plant
into a single source.
FN25. Clean Air Act s 169(1), 42 U.S.C. s
7479(1) (Supp. I 1977) (emphasis added).
FN26. Id. A similar list of such industrial “plants”
and “mills” was considered by Congress in
drawing up NSPS requirements in s 111, and was
considered as a part of the legislative history of s
111 by the court in ASARCO. See ASARCO Inc.
v. EPA, 578 F.2d at 326 n.24. This list, however,
was not incorporated into s 111 as it was in s
169(1). Consequently, the court in ASARCO
found the legislative history on the question of
whether an entire plant could be considered a
single source for NSPS “a much less reliable
guide than the words of the statute itself,” and
concluded from the statute that the types of industrial units used to define “source” in s 111
could not be aggregated for the purposes of
NSPS. ASARCO Inc. v. EPA, 578 F.2d at 326
n.24.
[102] Because of the limited scope afforded the term
“source” in section 111(a) (3), however, EPA cannot treat
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contiguous and commonly owned units as a single source
unless they fit within the four permissible statutory terms.
To allow an entire plant or other appropriate grouping of
industrial activity to be subject as a single unit to PSD, as
Congress clearly intended, EPA should devise regulatory
definitions of the terms “structure,” “building,” “facility,”
and “installation” to provide for the aggregation, where
appropriate, of industrial activities according to considerations such as proximity and ownership. We have no doubt
that the term installation, for instance, is susceptible in its
common usage to a reasonable interpretation that includes
all the types of sources specified in the first sentence of
section 169(1), as well as those intended by Congress to be
reached in the second sentence of section 169(1).
[103] EPA's new definitions should also provide explicit notice as to whether (and on what statutory authority)
EPA construes the term source, as divided into its several
constituent units, to include the unloading of vessels at
marine terminals and “long-line” operations such as pipelines, railroads, and transmission lines. We agree with
Industry Groups that EPA has not yet given adequate notice as to whether it considers those industrial activities to
be subject to PSD.
[104][105] EPA has latitude to adopt definitions of the
component terms of *398 **126 “source” that are different
in scope from those that may be employed for NSPS and
other clean air programs, due to differences in the purpose
and structure of the two programs. The reasonableness of
EPA's contiguity and common ownership criteria, in light
of the new source definitions required, must await review
until their application in specific circumstances.FN27
FN27. There is no danger that the limited opportunity for parties to petition for review under the
Act will be forfeited by our decision not to resolve
these issues here, since EPA's regulations as revised in light of this opinion will constitute new
“final action” and trigger once again the review
procedures of Clean Air Act s 307(b), 42 U.S.C. s
7607 (Supp. I 1977).
C. EPA's Extension of PSD to All Sources with Potential
Emissions of 250 Tons or More Per Year
[106] Petitioners object to EPA's definition of “major
stationary source” to include any “source” with actual or
potential emissions of 250 tons per year, regardless of
physical size or production capacity of the source. FN28 The
statute leaves some ambiguity on this issue. Under section
169(1), the term “major emitting facility” includes twen-

ty-eight specific types of industrial entities which can emit
100 tons per year or more of any air pollutant. FN29 Four of
these types of entities, however, are subject to PSD only if
they meet additional operating capacity, or size, qualifications. FN30 The second sentence of section 169(1) then
states that major emitting facilities include “any other
source with the potential to emit two hundred and fifty tons
per year or more of any air pollutant.” FN31 EPA interprets
the two sentences to mean that the four special entities are
not exempt from PSD if they exceed the 250-ton threshold,
even if they remain below the size qualifications. FN32 To
justify this interpretation, EPA emphasizes the mandate of
the second sentence that PSD shall apply to “any ” other
source with the requisite potential to emit.FN33 Industry
Groups, on the other hand, stress that PSD shall apply only
to any “other ” source with the requisite potential to emit.
FN34
Industry Groups assume, in essence, that each generic
type of industrial entity specified in the first sentence,
regardless of size, was considered exclusively by Congress
in the first sentence and cannot be included by EPA within
the second.
FN28. Industry Groups also object to EPA's use
of the term “major stationary source” in place of
the statutory term “major emitting facility.” This
objection is without merit so long as the regulatory term is defined in a manner consistent with
statutory requirements.
FN29. Clean Air Act s 169(1), 42 U.S.C. s
7479(1) (Supp. I 1977).
FN30. Id.
FN31. Id. (emphasis added).
FN32. See 40 C.F.R.
52.21(b)(1)(ii) (1978).

ss

51.24(b)(1)(ii),

FN33. See Brief for EPA at 74.
FN34. See, e. g., Industry Brief on Source Definition, supra note 11, at 36-37.
[107][108] Reasonable semantic arguments can be
made on either side of this issue, and the EPA's interpretation is not unreasonable. While it may be uneconomical
and impractical to apply PSD to small sources that emit a
low level of pollutants, such as those sources, withdrawn
from PSD by the first sentence of section 169(1); it is less
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impractical to apply PSD to small sources that emit relatively higher levels of pollutants, such as those sources
reached by the second sentence. The critical factor in
pollution control is not the industrial output of a particular
source, but its pollution output. As demonstrated by offshore oil spills, a great pollution hazard can be caused by a
relatively small source.
Finally, and most conclusively, legislative history
shows that Congress intended the contested sources to be
subject to PSD. The two sentence definition of “major
emitting facility” in section 169(1) resulted from the
adoption of both a one sentence definition originating in
the Senate and a one sentence definition originating in the
House. The first sentence of section 169(1), which designated the twenty-eight types of entities to which PSD
would apply, originated*399 **127 almost verbatim in
Senate bills passed in 1976 and 1977. FN35 The second
sentence of section 169(1), which applies PSD to all other
sources with potential to emit 250 tons per year or more of
any pollutant, originated in House bills passed in 1976 and
1977 but with the pollution-emission minimum raised
from 100 to 250 tons per year.FN36 As noted in the applicable Conference Committee Report,FN37 the House concurred in the adoption of the Senate provision contained in
the eventual first sentence of section 169(1) “with a requirement that . . . a major emitting facility will also include facilities which have the capacity to emit 250 tons
per year or more (of any air pollutant)” FN38 the language
subsequently adopted in the second sentence. The Report
does not suggest that those entities subject to size limitations in the definitional sentence borrowed from the Senate
bill were to be excluded from the term “facilities,” as defined by the sentence from the House.

adopted by the Conference Committee as the second sentence of section 169(1) retains its universal character, thus
comprehending all sources that meet the sole qualification
specified in that sentence: that they have the “potential to
emit two hundred and fifty tons per year or more of any air
pollutant.” FN39 We therefore uphold EPA's extension of
PSD to all sources with potential emissions of 250 tons or
more per year.
FN39. Clean Air Act s 169(1), 42 U.S.C. s
7479(1) (Supp. I 1977).
II. “MAJOR MODIFICATION” AND “BUBBLE”
We consider in this part of the opinion two questions
relating to the applicability of the Clean Air Act's PSD
provisions to the “modification” (as opposed to the initial
construction) of “major emitting facilities.”
A. EPA's Regulatory Definition of “Modification”
Standards for PSD review of construction of facilities
apply also to the “modification” of any source or facility,FN40 as defined by section 111(a) (4). That section of the
Act defines “modification” as “any physical change in, or
change in the method of operation of, a stationary source
which increases the amount of any air pollutant emitted by
such source or which results in the emission of any air
pollutant not previously emitted.” FN41
FN40. See Clean Air Act s 169(2)(C), 42 U.S.C. s
7479(2)(C) (Supp. I 1977).
FN41. Clean Air Act s 111(a)(4), 42 U.S.C. s
7411(a)(4) (Supp. I 1977).

FN35. See S.Rep.No. 717, 94th Cong., 2d Sess.
221 (1976); S.Rep.No. 127, 95th Cong., 1st Sess.
219 (1977).

By regulation EPA has limited PSD review to only
those modifications deemed “major” within the following
definition:

FN36. See H.R.Rep. No. 1175, 94th Cong., 2d
Sess. 358 (1976); H.R.Rep.No. 294, 95th Cong.,
1st Sess. 439 (1977).

“Major modification” means any physical change in,
change in the method of operation of, or addition to a
stationary source which increases the potential emission
rate of any air pollutant regulated under the act . . . by
either 100 tons per year or more for any source category
identified in (the first sentence of Clean Air Act s
169(1)), or by 250 tons per year or more for any stationary source.FN42

FN37. This is the Conference Committee Report
of 1976, which explained language later adopted
into the Clean Air Act Amendments of 1977. See
H.R.Rep.No. 1742, 94th Cong., 2d Sess. (1976).

FN42. 40 C.F.R. ss 51.24(b)(2), 52.21(b)(2)
(1978) (emphasis added).

FN38. Id. at 46.
We conclude that the definition from the House bill
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This definition incorporates the same 100 or 250-ton
per year threshold that Congress established for the term
“major emitting facility.” FN43 The regulation differs from
the statute by exempting from PSD review any modification that does not exceed this threshold.
FN43. Clean Air Act s 169(1), 42 U.S.C. s
7479(1) (Supp. I 1977).
**128 *400 [109] For this departure in regulation
language, no reasonable basis can be found in the statute.
The Act requires PSD review for any construction of a
major emitting facility; FN44 the same PSD review requirement applies for any modification of a major emitting
facility; FN45 and the term “modification” is nowhere limited to physical changes exceeding a certain magnitude.FN46 There is some indication in the legislative history
to suggest that at least one Senator intended some such
limit.FN47 But the language of the statute clearly did not
enact such limit into law. We are constrained here to follow the clear language.
FN44. See Clean Air Act s 165(a), 42 U.S.C. s
7475(a) (Supp. I 1977).
FN45. See Clean Air Act s 169(2)(C), 42 U.S.C. s
7479(2)(C) (Supp. I 1977).
FN46. To exempt modest increases in pollution
emissions, however, Congress did provide in s
165(b) of the Act for a 50-ton per year minimum
for certain substantive elements of PSD review of
“modification of a major emitting facility” in
class II clean air areas. Clean Air Act s 165(b), 42
U.S.C. s 7475(b) (Supp. I 1977). As noted in the
Senate report:
Section 110(g)(4)(C) exempts smaller,
well-controlled sources which are expansions
of existing facilities from having to demonstrate compliance with Class II increments.
Many such sources which are small and relatively insignificant with respect to air quality
would otherwise be brought under the requirements of section 110(g) by the “major
emitting facility” definition of 100 tons per year
potential emissions of any pollutant.
S.Rep.No. 127, 95th Cong., 1st Sess. 33 (1977).
We find nothing to indicate that a substantial

additional exemption, applicable for all clean
air areas, was implicit in the statute's definition
of “modification” itself.
FN47. Describing the scope of the Senate bill,
Senator Buckley stated, “ „No significant deterioration‟ is a policy that has no effect on existing
sources, unless a source undertakes a major expansion program. It requires the States to study
the impact on air quality resulting from the siting
of new major sources of pollution . . . .” 122
Cong.Rec. 23,833 (1976). Senator Buckley was
ranking minority member of the Subcommittee
on Environmental Pollution at the time the bill
was drafted, and took a leading role in its drafting
and in explaining it on the floor of the Senate.
When this debate took place, the statutory language did not apply PSD preconstruction review
to source “modification.” In November 1977, the
Senate and House passed technical amendments,
one of which had the effect of defining “construction” to include “modifications.” It was this
new language that had the effect of overriding
Senator Buckley's interpretation of the meaning
of “no significant deterioration.”
[110] EPA does have discretion, in administering the
statute's “modification” provision, to exempt from PSD
review some emission increases on grounds of de minimis
or administrative necessity. The exemption in question,
however, has not been so justified, and thus cannot stand.
We discuss EPA's discretion to define de minimis in Part
III below.
[111] Implementation of the statute's definition of
“modification” will undoubtedly prove inconvenient and
costly to affected industries; but the clear language of the
statute unavoidably imposes these costs except for de
minimis increases. The statutory scheme intends to
“grandfather” existing industries; but the provisions concerning modifications indicate that this is not to constitute
a perpetual immunity from all standards under the PSD
program. If these plants increase pollution, they will generally need a permit. Exceptions to this rule will occur
when the increases are de minimis, and when the increases
are offset by contemporaneous decreases of pollutants, as
we discuss below. These two exceptions, we believe, will
allow for improvement of plants, technological changes,
and replacement of depreciated capital stock, without
imposing a completely disabling administrative and regulatory burden.
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B. EPA's Qualified Application of the “Bubble” Concept
of PSD
An important issue under the Act arises from the
problem of determining what types of industrial changes
will be construed as “modifications” subject to PSD review
requirements. Under the Act, the PSD permit and review
process applies to construction and modification of major
emitting facilities. As discussed in the previous section, the
Act defines “modification” as any physical or operational
change in a stationary source which “increases the *401
**129 amount of any air pollutant emitted by such source.”
FN48
There are two possible ways to construe the term “increases.” First, one can look at any change proposed for a
plant, and decide whether the net effect of all the steps
involved in that change is to increase the emission of any
air pollutant this is commonly termed the “bubble” concept. Second, one can inspect the individual units of a
plant, which are affected by an operational change, and
determine whether any of the units will consequently emit
more of a pollutant. In its regulations, EPA has adopted a
qualified form of the “bubble” concept for defining modifications subject to PSD review.
FN48. Clean Air Act s 111(a)(4), 42 U.S.C. s
7411(a)(4) (Supp. I 1977).
[112] Congress did not, in any pertinent part of legislative history, specify which of these two constructions
was to be controlling; FN49 but an analysis of the implications of the two possible interpretations shows the second
to be unreasonable and contrary to the expressed purposes
of the PSD provisions of the Act. It is important first to
recognize that alterations of almost any plant occur continuously; whether to replace depreciated capital goods, to
keep pace with technological advances, or to respond to
changing consumer demands. This dynamic aspect of
American industry was not disputed by the parties. To
apply the second construction of “increases,” however,
would require PSD review for many such routine alterations of a plant; a new unit would contribute additional
pollutants, these increases could not be set off against the
decrease resulting from abandonment of the old unit, and
thus the change would become a “modification” subject to
PSD review. Not only would this result be extremely
burdensome, it was never intended by Congress in enacting the Clean Air Act Amendments.
FN49. The definition of “modification” was incorporated into the PSD provisions by technical
amendment, Pub.L.No. 95-190, s 14(a)(54), 91

Stat. 1393, 1402 (1977), which was not intended
to resolve any substantive issues. See 123
Cong.Rec. H11,957 (daily ed. 1 Nov. 1977).
The intent of the relevant portion, Part C, of the Clean
Air Act as amended in 1977, is succinctly stated by the title
of that part: “Prevention of Significant Deterioration of Air
Quality” in areas that currently attain air quality standards.FN50 According to their stated purposes, the PSD
provisions seek “to assure that any decision to permit increased air pollution in any area to which this section applies is made only after careful evaluation of all the consequences of such a decision and after adequate procedural
opportunities for informed public participation in the decisionmaking process.” FN51
FN50. See Clean Air Act s 160, 42 U.S.C. s 7470
(Supp. I 1977).
FN51. Clean Air Act s 160(5), 42 U.S.C. s
7470(5) (Supp. I 1977) (emphasis added).
[113][114] Congress wished to apply the permit
process, then, only where industrial changes might increase pollution in an area, not where an existing plant
changed its operations in ways that produced no pollution
increase. It is true that Congress intended to generate
technological improvement in pollution control, but this
approach focused upon “rapid adoption of improvements
in technology as new sources are built,” FN52 not as old ones
were changed without pollution increase. The interpretation of “modification” as requiring a net increase is thus
consistent with the purpose of the Act; while the other
interpretation is not. The EPA has properly exempted from
best available control technology (BACT) and ambient air
quality review those “modifications” of a source that do
not produce a net increase in any pollutant.FN53 Within the
terminology of the Act, of course, industrial changes
meeting this standard are not “modifications” at all.
FN52. S.Rep.No. 127, 95th Cong., 1st Sess. 18
(1977).
FN53. See 40 C.F.R. ss 51.24, 52.21 (1978).
The “bubble” regulation for PSD must be compared
with an earlier EPA regulation, which applied the bubble
concept to the new source performance standards of the
*402 **130 Act,FN54 and which was struck down by this
court in ASARCO Inc. v. Environmental Protection

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 87
636 F.2d 323, 13 ERC 1993, 204 U.S.App.D.C. 51, 10 Envtl. L. Rep. 20,001
(Cite as: 636 F.2d 323, 204 U.S.App.D.C. 51)
Agency.FN55 That regulation stated that a modification of a
source for NSPS purposes “shall not be deemed to occur if
an existing facility undergoes a physical or operational
change where . . . the total emission rate of any pollutant
has not increased from all facilities within the stationary
source . . . .” FN56
FN54. See id. ss 60.2(h), 60.14 (1976). The Act's
new source performance standards are set forth in
Clean Air Act s 111, 42 U.S.C. s 7411 (Supp. I
1977).
FN55. 578 F.2d 319 (D.C.Cir.1978).
FN56. 40 C.F.R. s 60.14(d) (1976).
The ASARCO case struck down that regulation because it expanded the definition of “source,” within which
offsets were allowed, to include combinations of facilities,
contrary to the statutory definition of “source.” FN57 Here
we start with the same premise as ASARCO, that the
Agency may not define “source” to include a combination
of facilities.FN58 Several factors prevent us, however, from
drawing the same conclusion. First is a difference between
the two regulations. The present EPA regulation allows
offsets within a “source”; it does not, in light of our decision in this case, allow offsets within any “combination of
facilities.” Thus it does not suffer from the defect on which
the ASARCO decision turned. Second, ASARCO did not
rule out the interpretation of “increases” in pollution as net
increases. The case stated that a bubble concept would be
contrary to the intent of the NSPS provisions, but such is
clearly not the case with regard to the PSD provisions.
Third, the PSD provisions express a purpose of ensuring
that economic growth occurs in a manner consistent with
preservation of clean air. FN59 The bubble concept is precisely suited to preserve air quality within a framework
that allows cost-efficient, flexible planning for industrial
expansion and improvement. Finally, it is relevant that
EPA had its NSPS bubble concept in effect at the time
Congress enacted the 1977 Clean Air Act Amendments.
Though we are reluctant to assume that Congress expressly
endorsed the specific bubble regulation, the Conference
Committee approved the congressional policy as enacted at
that time in existing EPA regulations. FN60 ASARCO, in
short, dealt with a significantly different regulation and
statutory purpose. Its holding is therefore not inconsistent
with our decision today, upholding the bubble concept for
the PSD regulations.
FN57. See ASARCO Inc. v. EPA, 578 F.2d at

329.
FN58. See Part I supra.
FN59. 42 U.S.C. s 7470(3) (Supp. I 1977).
FN60. See 123 Cong.Rec. H8665 (daily ed. 4
Aug. 1977).
[115][116] The Agency retains substantial discretion
in applying the bubble concept. First, any offset changes
claimed by industry must be substantially contemporaneous. The agency has discretion, within reason, to define
which changes are substantially contemporaneous.
Second, the offsetting changes must be within the same
source, as defined by EPA. In light of the statutory intent to
treat modification the same as construction,FN61 EPA's
definition of “statutory source” for the PSD provisions will
govern both the definition of “modification” and the coverage of section 169(1).
FN61. See Clean Air Act s 169(2)(C), 42 U.S.C. s
7479(2)(C) (Supp. I 1977).
The Agency's regulations, however, impose on the use
of the bubble concept an additional limitation, which is
challenged in this case. The regulations define “major
modification” by means of accumulated increases in potential emissions after 7 August 1977, with no offset allowed for contemporaneous emission decreases.FN62 The
effect of this definition is to subject major changes to PSD
review, even when they are offset by contemporaneous
reductions. The only effect of the EPA's bubble concept
then is to exempt the facility from certain substantive review standards when there *403 **131 are such offsetting
changes, leaving the facility subject to all procedural PSD
requirements.FN63 The most important procedural requirement is that a permit be issued, under section 165 of
the Act, before construction begins. Under the Act, however, PSD procedural requirements, just like substantive
ones, apply only to construction and modification of
sources. We must therefore resolve the question whether
EPA has authority to impose procedural requirements
where there is no net increase of any pollutant from contemporaneous changes.
FN62. See 40 C.F.R. ss 51.24(b)(2), 52.21(b)(2)
(1978).
FN63. Since we have rejected the limitation of
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modifications to only “major” ones, this provision, when revised in accordance with our opinion, would bring many more offsetting changes
within the PSD procedural review requirements.
[117] The Agency concedes that a literal reading of
the Act would allow exemption from all PSD review requirements for offsetting changes. But it argues that a total
exemption from section 165 requirements would contravene the basic purpose of the 1977 Amendments. We
disagree.
There is no basis in the Act for establishing two different definitions of “modification,” one that looks only at
net increases for substantive requirements, and a second
that looks at all increases, without allowing offsets, for
procedural requirements. If a particular set of industrial
alterations is not a “modification” within the terms of the
Act, then it is subject to neither procedural nor substantive
PSD requirements.
The Act gives the EPA Administrator authority “to
prescribe such regulations as are necessary to carry out his
functions” under the Act.FN64 The Agency argues that the
permit process is necessary to ensure that it receives information about industrial plans, so that it can decide
whether proposed emission increases are in fact offset. But
the PSD provisions set several thresholds, below which
Agency review authority does not extend. The 100 and
250-ton per year limit for “major emitting facilities” is one
such threshold. The logic of the Agency's argument would
justify permit requirements for any industrial action that
falls below any of the thresholds. Rather than allow such
an extension of Agency review authority, Congress has set
clear limits outside which PSD review does not apply. If
industries falsely claim to be below the thresholds for PSD
applicability, there exist means to uncover and penalize
such abuses. An extension of PSD permit requirements
beyond the wording of the Act is therefore neither necessary nor appropriate to carry out EPA's functions under the
Act. Such extension would seriously delay and impede
industrial changes that Congress did not intend to regulate.
Where there is no net increase from contemporaneous
changes within a source, we hold that PSD review, whether
procedural or substantive, cannot apply.
FN64. Clean Air Act s 301(a)(1), 42 U.S.C. s
7601(a)(1) (Supp. I 1977).
III. POLLUTANTS SUBJECT TO PSD REGULATION
AND THE “MAJOR EMITTING FACILITY” THRE-

SHOLD
Several sections of the Clean Air Act apply PSD review and best available control technology to emissions by
major emitting facilities of each pollutant subject to regulation under the Clean Air Act. In this part we review two
regulations of EPA that define which pollutants are subject
to PSD and BACT review. One regulation exempts from
PSD and BACT each pollutant not emitted in sufficient
amounts to qualify a source as a major emitting facility.
The other applies PSD and BACT immediately to each
type of pollutant regulated for any purpose under any
provision of the Act, not limited to sulfur dioxide and
particulates. We reverse EPA on the first regulation and
affirm on the second.
A. Statutory and Regulatory Background
Section 165 of the Act provides in pertinent part:
(a) No major emitting facility on which construction is
commenced after (7 August*404 **132 1977) may be
constructed . . . unless
(3) the owner or operator of such facility demonstrates, that emissions from construction or operation
of such facility will not cause, or contribute to, air
pollution in excess of any (A) maximum allowable
increase or maximum allowable concentration for any
pollutant in any area to which (PSD) applies more than
one time per year, . . . or (C) any other applicable
emission standard or standard of performance under
this Act;
(4) the proposed facility is subject to the best
available control technology for each pollutant subject
to regulation under this Act emitted from, or which
results from, such facility . . . .
(e)(1) The review provided for in subsection (a) shall
be preceded by an analysis . . . of the ambient air quality
at the proposed site . . . for each pollutant subject to
regulation under this Act which will be emitted from
such facility.
(3) The Administrator shall . . . promulgate regulations . . . which . . .
(B) shall require an analysis of the ambient air
quality, climate and meteorology, terrain, soils and
vegetation, and visibility at the site of the proposed
major emitting facility . . . for each pollutant regulated
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under this Act which will be emitted from . . . such
facility . . . .FN65

grounds that the “BACT de minimis level should be made
consistent” with the overall PSD emission threshold.FN70

FN65. Clean Air Act s 165, 42 U.S.C. s 7475
(Supp. I 1977) (emphasis added).

FN68. 40 C.F.R. s 51.24(i)(1) (1978). See id. s
52.21(i)(1).

Also section 169(3), for the purposes of PSD, defines
BACT as “an emission limitation based on the maximum
degree of reduction of each pollutant subject to regulation
under this Act emitted from or which results from any
major emitting facility.” FN66

FN69. Clean Air Act s 169(1), 42 U.S.C. s
7479(1) (Supp. I 1977).

FN66. Clean Air Act s 169(3), 42 U.S.C. s
7479(3) (Supp. I 1977) (emphasis added).
The italized language in the above sections would not
seem readily susceptible to misinterpretation. In each instance, any source that qualifies with regard to any applicable pollutant as a “major emitting facility” under the
statute's definition of such a source,FN67 is subject to “any .
. . applicable emission standard” or “standard of performance” under the Act, and to pollution controls for “any
pollutant in any (geographic) area” subject to PSD and for
“each pollutant subject to regulation” under the Act. The
only administrative task apparently reserved to the Agency
in executing these provisions is to identify those emission
standards, standards of performance, and pollutants subject
to regulation under the Act which are thereby comprehended by the statute. The language of the Act does not
limit the applicability of PSD only to one or several of the
pollutants regulated under the Act, establish any special
timetable for the regulation of particular pollutants, or set
high thresholds for potential emissions of each pollutant
before a major emitting facility becomes subject to PSD
for that pollutant.
FN67. See Clean Air Act s 169(1), 42 U.S.C. s
7479(1) (Supp. I 1977).
The first regulation states that PSD requirements, including BACT, “shall apply to a proposed source or modification only with respect to those pollutants for which the
proposed construction would be a major stationary source
or major modification.” FN68 This provision exempts from
PSD all pollutants not emitted in quantities of at least 100
tons per year by a major emitting facility of one of the
twenty-eight types specified in the first sentence of section
169(1), and 250 tons per year by all other sources. FN69 The
Agency thus adopted a BACT “de minimis” criterion to
coincide with the 100 and *405 **133 250-ton emission
thresholds for major emitting facilities. It did this on

FN70. 43 Fed.Reg. 26,380, 26,381-82 (1978).
[118] The petition of the District of Columbia challenges this regulation. We find the regulation to be contrary to clear statutory language. Section 165 states that no
major emitting facility may be constructed unless it is
subject to BACT “for each pollutant subject to regulation
under this Act emitted from . . . such facility.” FN71 The
statute, then, does not exempt pollutants emitted at quantities of less than 100 tons per year by the twenty-eight
types of sources specified in the first sentence of section
169(I), or less than 250 tons per year by any other source.
There is no statutory basis for applying the 100 and
250-ton thresholds directly to the BACT requirement for
all pollutants from a major emitting facility. This clear
error of statutory interpretation by EPA is analogous to its
exemption for non-major modifications. We strike down
both for similar reasons.
FN71. Clean Air Act s 165(a)(4), 42 U.S.C. s
7475(a)(4) (Supp. I 1977).
[119][120][121] We understand that the application of
BACT requirements to the emission of all pollutants from
a new facility, no matter how miniscule some may be,
could impose severe administrative burdens on EPA, as
well as severe economic burdens on the construction of
new facilities. But the proper way to resolve this difficulty
is to define a de minimis standard rationally designed to
alleviate severe administrative burdens, not to extend the
statutory 100 or 250-ton threshold to a context where
Congress clearly did not apply it. Just as for the applicability of PSD to modifications, the de minimis exemption
must be designed with the specific administrative burdens
and specific regulatory context in mind. This the Agency
has failed to do. We do not hold that 100 tons per year
necessarily exceeds a permissible de minimis level; only
that the Agency must follow a rational approach to determine what level of emission is a de minimis amount.
[122][123] A rational approach would consider the
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administrative burden with respect to each statutory context: what level of emission is de minimis for modification,
what level de minimis for application of BACT. Concerning the application of BACT, a rational approach
would consider whether the de minimis threshold should
vary depending on the specific pollutant and the danger
posed by increases in its emission. The Agency should
look at the degree of administrative burden posed by enforcement at various de minimis threshold levels. It is
relevant that our decision requires the Agency, in its
evaluation of emissions of facilities, to take into account
the facility's air pollution controls. It may also be relevant,
though it is certainly not controlling, that Congress made a
judgment in the Act that new facilities emitting less than
100 or 250 tons per year are not sizeable enough to warrant
PSD review.
B. Types of Pollutants to be Regulated Under PSD
Industry Groups argue that the Act's provisions which
apply PSD to each pollutant subject to regulation under
this Act, require that controls be imposed immediately for
only two types of pollutants: sulfur dioxide and particulates. The argument is made that PSD preconstruction
review under section 165 is qualified by section 166, which
requires EPA to conduct a study and to promulgate regulations to prevent the significant deterioration of air quality
resulting from emissions of “hydrocarbons, carbon monoxide, photochemical oxidants, and nitrogen oxides” (the
“automotive pollutants”), as well as “pollutants for which
national ambient air quality standards are promulgated.”
FN72
Although there is no statutory language which so
provides, Industry Groups contend that the effective date
of the PSD permit and review framework in *406 **134
section 165 must be delayed in the case of each pollutant
until studies and regulations required in section 166 have
been set forth. Only sulfur dioxide and particulates are said
to be exempt from this requirement, since these pollutants
alone were covered by EPA's pre-1977 PSD regulations;
FN73
thus the requisite studies have already been conducted
and the applicable standards set,FN74 and any PSD review
not premised on the studies and standards required by
section 166 thus must be arbitrary and invalid. Industry
Groups also argue that an undue burden will be imposed on
affected facilities by the Agency's immediate application
of section 165 to all pollutants subject to regulation under
the Act. In line with their reading of the statute and in order
to lessen the regulatory burden, Industry Groups argue that
PSD regulation of the four “automotive pollutants” should
be delayed for at least three years and seven months following the enactment of the 1977 Amendments, and other
pollutants even longer.FN75

FN72. Clean Air Act s 166(a), 42 U.S.C. s
7476(a) (Supp. I 1977).
FN73. The first set of proposed PSD regulations
was published in 1974, see 39 Fed.Reg. 42,510,
42,514 (1974), and later codified in 40 C.F.R. ss
52.01(d)(5), 52.21 (1977).
FN74. Industry Groups also point out that s
163(a) of the Act expressly requires that state
plans contain measures assuring that maximum
allowable increases over baseline concentrations
not be exceeded “in the case of sulfur oxide and
particulate matter,” and that s 163(b) establishes
specific sulfur dioxide and particulate increments
for class I, II, and III areas to be implemented in
state plans. Clean Air Act s 163(a)-(b), 42 U.S.C.
s 7473(a)-(b) (Supp. I 1977). No mention is made
in these sections of other pollutants to be reached
by PSD.
FN75. See Brief for Industry Petitioners on Regulation of Pollutants Other Than Sulfur Dioxide
and Particulates at 14 (hereinafter cited as Industry Brief on Other Pollutants).
[124] These arguments, however, are contradicted by
the plain language of section 165. Section 165, in a litany
of repetition, provides without qualification that each of its
major substantive provisions shall be effective after 7
August 1977 with regard to each pollutant subject to regulation under the Act, or with regard to any “applicable
emission standard or standard of performance under” the
Act.FN76 As if to make the point even more clear, the definition of BACT itself in section 169 applies to each such
pollutant. FN77 The statutory language leaves no room for
limiting the phrase “each pollutant subject to regulation” to
sulfur dioxide and particulates.
FN76. See Clean Air Act s 165(a)(3)-(4), (e)(1),
42 U.S.C. s 7475(a)(3)-(4), (e)(1) (Supp. I 1977).
FN77. Clean Air Act s 169(3), 42 U.S.C. s
7479(3) (Supp. I 1977).
[125][126] We find no implied or apparent conflict
between sections 165 and 166; nor, as Industry Groups
contend, must the requirements of section 165 be “subsumed” within those of section 166.FN78 As we noted in our

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 91
636 F.2d 323, 13 ERC 1993, 204 U.S.App.D.C. 51, 10 Envtl. L. Rep. 20,001
(Cite as: 636 F.2d 323, 204 U.S.App.D.C. 51)
earlier per curiam opinion, section 166 has a different
focus from section 165: “the development of maximum
allowable increments or equivalent limitations for those
pollutants (other than sulfur dioxide and particulate matter)
for which NAAQSs (national ambient air quality standards) have been or will be established.” FN79 Though
Congress could have decided to delay the applicability of
PSD for such pollutants until all studies and regulations
required by section 166 have been completed, Congress
apparently chose not to do so, and it emphasized its decision on that point in at least five statutory provisions. FN80
What legislative history there is on this point supports that
view.FN81 Therefore we uphold this Agency regulation.FN82
FN78. See Industry Brief on Other Pollutants,
supra note 75, at 19.
FN79. See Alabama Power Co. v. EPA, 606 F.2d
at 1085 (D.C.Cir.1979) (per curiam).
FN80. See notes 76-77 supra.
FN81. Though the legislative history is not entirely unambiguous, we note, for example, that
the House specifically rejected an amendment
offered to restrict PSD coverage to sulfur oxides
and particulates. See 122 Cong.Rec. 29,568-69
(1976). In the Senate, the clearest statement of
intention in late 1977 may have been made by
Senator Muskie, the principal Senate sponsor of
the 1977 Clean Air Act Amendments:
The committee did not extend the use of nondegradation increments to pollutants other than
sulfur oxides or particulates. The lack of adequate information on the implications of covering other criteria pollutants precluded such a
requirement. The committee did, however,
agree that the best available control technology
requirements should be applicable to all pollutants emitted from any new major emitting facility so that the maximum degree of emission
reduction would be achieved in order to minimize potential deterioration. And the committee did authorize a study by EPA of increments applicable to other pollutants in order to
establish a basis for future congressional action.
123 Cong.Rec. S9162, S9170 (daily ed. 8 June
1977) (emphasis added). The final bill passed
by the Senate after conference applied BACT to

“each pollutant subject to regulation” under the
Act, just as other PSD requirements were so
applied. See Clean Air Act s 165, 42 U.S.C. s
7475 (Supp. I 1977).
FN82. We have considered, but cannot give great
weight to, petitioners' “feasibility” and “economic impact” argument against immediate PSD
regulation of pollutants other than sulfur dioxide
and particulates. See Industry Brief on Other
Pollutants, supra note 75, at 31-37. We find that
EPA acted reasonably in balancing these costs
against the goal of protecting clean air areas.
Of greater interest is the detailed economic and
scientific study presented to this court in support of Industry Groups' petitions for rehearing.
See Impact of the Court of Appeals Decision on
the PSD Permit Process, prepared by Environmental Research & Technology, Inc. (July
1979), Exhibit A, Industry Petitioners' Petition
for Rehearing on the Application of PSD Requirements to Pollutants Other Than Sulfur
Dioxide and Particulates. It is not the role of
this court, however, to engage in a technical
review of policy decisions made by Congress
where those decisions are clearly stated. We
also note that the impact study nowhere takes
into account the de minimis exemptions that
EPA has authority to allow in the case of individual pollutants emitted by a major facility.
Some of the dire effects feared by petitioners
therefore may be relieved to some degree.
These arguments are more appropriately presented to Congress, which (in light of the unambiguous language of the statute) apparently
has adopted a different position.
We also are not convinced by petitioners' procedural objections. See Industry Brief on Other
Pollutants, supra note 75, at 23-30. In light of
the unambiguous legislative command at issue,
we believe that the Administrator adequately
explained the basis for his action and responded
to significant comments raised during the
rulemaking proceedings. See 43 Fed.Reg.
26,380, 26,397 (1978).
*407 **135 IV. DEFINITION OF BACT TO INCLUDE
A VISIBLE EMISSION STANDARD
[127] One of the principal substantive prerequisites to
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obtaining a PSD permit for construction of a major emitting facility in clean air areas under the Act is utilization by
that facility of the “best available control technology” for
each pollutant subject to regulation under the Act to be
emitted from that facility.FN83 In this part of the opinion we
consider whether EPA had authority to include a visible
emission standard among other emission limitations to be
considered by the PSD permitting authority in applying
BACT. For reasons stated herein, we conclude that EPA
had such authority.
FN83. See Clean Air Act s 165(a)(4), 42 U.S.C. s
7475(a)(4) (Supp. I 1977).

(1978) (emphasis added).
A petitioning Industry Group FN87 contends that EPA's
parenthetical inclusion of a “visible emission standard” as
a type of emission limitation expands the scope of BACT
beyond that intended by Congress. The Group argues that
Congress provided explicitly and exclusively for visibility
protection of certain clean air areas in section 169A FN88 of
the Act, and that therefore such visibility standards cannot
be incorporated into other PSD provisions. These contentions are without merit.
FN87. This Group is the American Iron and Steel
Institute.

Clean Air Act section 169(3) defines BACT as:
an emission limitation based on the maximum degree of
reduction of each pollutant subject to regulation under
this Act emitted from . . . any major emitting facility,
which the permitting authority . . . determines is
achievable . . . through application of production
processes and available methods, systems, and techniques . . . .FN84
FN84. Clean Air Act s 169(3), 42 U.S.C. s
7479(3) (Supp. I 1977) (emphasis added).
Section 302(k) of the Act, in turn, defines “emission
limitation” (and also “emission standard”) as:
a requirement established by the State or the (EPA)
Administrator which limits the quantity, rate, or concentration of emissions of air pollutants on a continuous
basis, including any requirement relating to the operation or maintenance of a source to assure continuous
emission reduction.FN85
FN85. Clean Air Act s 302(k), 42 U.S.C. s
7602(k) (Supp. I 1977) (emphasis added).
In its final regulations, EPA defined BACT essentially
as in section 169(3) of the statute, except for the parenthetical inclusion *408 **136 that BACT means “an
emission limitation (including a visible emission standard).” FN86 The central question for review is thus whether
a “visible emission standard” may be considered an
“emission limitation” or “emission standard” within the
meaning of section 302(k) and in the context of BACT.

FN88. Clean Air Act s 169A, 42 U.S.C. s 7491
(Supp. I 1977).
Under the language of the statute, a visible emission
standard to be incorporated into BACT must constitute a
“requirement . . . which limits the quantity, rate, or concentration” of pollutant emissions.FN89 An emission standard pertaining to air opacity is one such means of measuring and limiting emissions; such a standard sets limits
on the emission of pollutants according to their density in
ways that are apparent to the human eye and that therefore
affect, for example, human vision. EPA's regulation on the
point thus does no more than amplify one ordinary and
reasonable meaning of the statutory term “emission standard”; even without the parenthetical amplification, we
believe that PSD permitting authorities could fairly have
construed the term “emission standard” to comprehend a
“visible emission standard.”
FN89. Clean Air Act s 302(k), 42 U.S.C. s
7602(k) (Supp. I 1977) (emphasis added).
Opacity standards are not novel; they are used, for
example, by a number of states in their attempts to control
air pollution.FN90 Opacity standards have been upheld previously by this court under closely analogous circumstances involving the Clean Air Act's NSPS program.FN91
Congress also has expressed concern for opacity values in
measuring air pollution under the Clean Air Act, and specifically under PSD. As noted by Senator Muskie, chief
Senate sponsor of the Clean Air Act Amendments of 1977,
with regard to the need for nondegradation provisions to
protect against harmful environmental effects not anticipated by the Clean Air Act's secondary standards:

FN86. 40 C.F.R. ss 51.24(b)(10), 52.21(b)(10)
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FN90. See, e. g., Cal.Health and Safety Code s
41701 (West); Colo.Rev.Stat. s 25-7-108, and
Regulation No. 1A promulgated thereunder;
Ariz.Rev.Stat. s 36-779, and Regulation R
9-3-301 promulgated thereunder.
FN91. Portland Cement Ass'n v. Train, 513 F.2d
506 (D.C.Cir.1975), cert. denied, 423 U.S. 1025,
96 S.Ct. 469, 46 L.Ed.2d 399 (1976).
(I)f the (Act's) secondary standards were the only restraint on new sources in clean air regions, visibility
which is now 100 miles or more in some areas could
deteriorate to 12 miles. If humidity is high, visibility
would be reduced even further. While visibility may not
be important in dirty air areas, it has high public value in
many clean air regions . . . .FN92
FN92. 123 Cong.Rec. S9170 (daily ed. 8 June
1977) (emphasis added) (prepared statement on
final version of Senate version of Amendments).
See also 123 Cong.Rec. S9241 (daily ed. 9 June
1977) (statements of concern for air visibility in
national parks).
[128] Finally, we note that EPA's inclusion of visible
emission standards (among others) to be used to determine
compliance with BACT sets no single standard that all
PSD permittees must meet. Instead, the regulations contemplate only the factoring of an opacity standard into
other BACT considerations such as “energy, environmental, and economic impacts and other costs” to be applied on a “case-by-case basis” to emitting facilities. FN93
As such the regulation is far from oppressive or unduly
*409 **137 expansive; it merely defines with some specificity an area in which the permitting authority, which in
most cases will be a state, may exercise reasonable discretion.
FN93. Clean Air Act s 169(3), 42 U.S.C. s
7479(3) (Supp. I 1977).
V. “COMMENCED CONSTRUCTION” FOR PHASED
CONSTRUCTION PROJECTS
Section 165 of the Clean Air Act states that no major
emitting facility, on which construction is commenced
after 7 August 1977, may be constructed in any clean air
area unless PSD permitting requirements are met. For an
industrial project that is to be constructed in stages, as over
a period of years, the meaning of the phrase “construction
is commenced” may determine whether and to what extent

PSD preconstruction review applies. EPA has developed
the practice of issuing a single, comprehensive PSD permit
for an entire project with special conditions pertaining to
each phase of construction.
In this part, we review regulations of EPA that condition the granting of a comprehensive PSD permit for a
phased construction project on: (1) independent BACT
review of each phase of the project, (2) actual commencement of construction of each phase within eighteen
months of the target date specified in the original application, with a variance procedure available only for the
commencement date of the first phase of the project, and
(3) avoidance of any interruption in the course of construction of any particular phase for longer than eighteen
months. EPA's regulations allow a comprehensive permit
for construction projects that are to be completed in phases,
thus avoiding a separate permit proceeding for each phase.
Phased construction projects with “mutually dependent”
facilities will be exempt from the new PSD requirements if
one of the facilities has commenced construction by the
applicable grandfather date, 7 August 1977; the regulations
also suggest, very specifically, that power company multi-boiler construction projects are not mutually dependent
and will not be eligible under any circumstances for such
exemption.
The important statutory section for our evaluation of
these regulations is Clean Air Act section 169(2)(A),
which provides:
The term „commenced‟ as applied to construction of a
major emitting facility means that the owner or operator
has obtained all necessary preconstruction approvals or
permits required by . . . air quality laws or regulations
and either has (i) begun . . . a continuous program of
physical on-site construction of the facility or (ii) entered
into binding agreements or contractual obligations,
which cannot be canceled or modified without substantial loss to the owner or operator, to undertake a program
of construction of the facility to be completed within a
reasonable time. FN94
FN94. Clean Air Act s 169(2)(A), 42 U.S.C. s
7479(2)(A) (Supp. I 1977).
This section provides little guidance concerning the
meaning of commencing construction, in the case of a
multi-phase construction project, for which on-site construction may have begun, and contractual obligations may
have been assumed, for only one of several phases of the
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entire project. EPA has sought to provide guidance on this
issue in its PSD regulations. The pertinent regulation
reads:
Approval to construct (a major emitting facility) shall
become invalid if construction is not commenced within
18 months after receipt of such approval, if construction
is discontinued for a period of 18 months or more, or if
construction is not completed within a reasonable time.
The Administrator may extend the 18-month period
upon a satisfactory showing that an extension is justified. This provision does not apply to the time period
between construction of the approved phases of a phased
construction project; each phase must commence construction within 18 months of the projected and approved commencement date.FN95
FN95. 40 C.F.R. s 52.21(s)(2) (1978) (emphasis
added).
The preamble to the final regulations adds the significant qualification that only **138 *410 “mutually dependent” multi-phase construction projects can escape the
new PSD requirements by commencing construction on
one phase prior to the applicable grandfather date. FN96 As
an example, EPA regulations cite a power company's
“three-boiler project” as an instance in which a second
construction phase would be subject to renewed PSD review even if “there may be a phased construction process
at the same general site” of all three boilers. FN97 Similarly,
a footnote to this preamble appears to single out power
company boilers for special treatment:
FN96. 43 Fed.Reg. 26,388, 26,396 (1978). The
preamble states:
In general, if the phases of the major facilities
involved are mutually dependent and one of the
major facilities has, by an applicable grandfather date, commenced construction, then all
other dependent facilities specifically approved
for construction at the same time will also hold
such status. Conversely, each independent facility must individually commence construction by the prescribed grandfather date(s).
Id. (footnote omitted).
FN97. Id.

The dependence of facilities within a source will be
determined on an individual basis. Two or more facilities will generally be considered dependent if the construction of one would necessitate the construction of the
other facility(ies) at the same site in order to complete a
given project or provide a given type (not level of) service. A kraft pulp mill is an example of a source with
dependent facilities, whereas a three-boiler power plant
is a typical example of a source with major independent
facilities.FN98
FN98. Id. n.6 (emphasis added).
Petitioning utility companies object to their apparent
exclusion from EPA's special provision for grandfathering
multi-phase projects and charge that such exclusion is
arbitrary. These petitioners also object to EPA's refusal to
consider granting specific exemptions from the eighteen-month commencement deadline for construction of
all but the first phase of a multi-phase project. With regard
to EPA's rules for phased construction aside from these
two points, however, petitioners concede that in general
EPA has taken a rational approach. FN99
FN99. See Reply Brief of Alabama Power
Company, et al. on Stack Height and Commenced
Construction at 9.
[129][130][131] We find EPA's regulations on these
matters to be within the Agency's statutory authority. The
conditions imposed by EPA on the granting of a multi-phase construction permit are reasonable. Finally, the
ineligibility of utility company multi-boiler projects for
grandfathering is consistent with the reasoning behind the
multi-phase PSD program and has not, on this record, been
shown to be arbitrary or capricious.
[132][133] As described in Part I, the Agency has
considerable discretion to define the terms “source” and
“major emitting facility.” Within the limits of the statutory
language, EPA could define each phase of a multi-phase
construction project as a separate source so long as each
phase could reasonably be termed a structure, building,
facility, or installation or it could define the entire project
as a single source, so long as it was reasonably one facility,
or installation, etc. If a particular phase is deemed a separate source, then EPA has statutory authority to require for
it a separate permit. But EPA also has statutory authority to
issue a single permit covering all phases of the project. If
the Agency deems the project to be a single source, then a
single permit would of course be appropriate; if it consid-
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ers each phase to constitute a separate source, it may still
issue a single permit covering all phases, so long as the
permit prerequisites are satisfied as to each phase.
[134][135] We find that the Agency reasonably exercised its discretion by providing for a comprehensive PSD
permit for related facilities of a single project on a common
site. This is a wise measure to reduce regulatory burdens
and facilitate construction. It is valid whether or not the
whole project can be deemed a single “source” in light of
Part I of this opinion.
*411 **139 The limitations on the use of the comprehensive permit are also valid. To require mutual dependence before multi-phase projects, one phase of which
commenced construction prior to 7 August 1977, are exempt from the new PSD requirements is a reasonable
threshold standard. The Act leaves EPA discretion to issue
separate permits for phases that can be deemed separate
sources, and the Agency's action here does not amount to
an abuse of that discretion. The time limits for commencement of construction FN100 are reasonable, in order to
prevent construction projects from reserving, for too long
in the future, a disproportionate share of available pollution increments. The same rationale amply supports the
restriction on gaps in construction progress exceeding
eighteen months, and the refusal to grant variances except
for the commencement date of the first phase. There is no
need for EPA to re-propose these rules, as they represent
reasonable revisions of the originally proposed rules in
light of comments received.FN101

that most contracts for construction of multiple utility
boiler units do not meet the statutory standard for “commenced construction.” FN103 Therefore EPA's treatment of
utility boilers is not an abuse of discretion.
FN102. See 43 Fed.Reg. 26,388, 26,396 n.6
(1978).
FN103. S.Rep.No. 127, 95th Cong., 1st Sess. 33
(1977).
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FN100. See 43 Fed.Reg. 26,388, 26,396 (1978).
FN101. See International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 632 & n.51
(D.C.Cir.1973).
Finally, utility companies object specifically to the
statement, in the preamble to these regulations, that a
three-boiler power plant is a typical example of a source
with major independent facilities.FN102 Where multi-boiler
plants can utilize shared water, cooling, and other facilities, there is certainly an economy of scale, and EPA's
regulation will reduce the certainty of industry that future
boiler construction will pass PSD review. But EPA balanced this interest against the danger that grandfathering
for multiple boiler units would preempt available pollution
increment into the future. There is support in the legislative
history for giving this adverse treatment to construction of
multiple boiler units; the Senate Committee Report stated
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