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October 25, 20i0

+~,~,,,. As d+scusscd ia dctaiI below. Morgan Sianley

D++~h:,g .~i:’.,i.s ini.~iaI stage of d.’,,e rulcl~,.ak.h;g process, the Commission {2~ces ~i,e cha.ik’ngh~g

cermh:~ exen]p~ m~d :.+grJ;cukura] commodib, contracts. If the Commission decides t+? prop{~se a
.~.~ m> ,.~u, ~r{msilion to i2fl] implemematior. +,i’tt~e Dodd-,F~’ank Act. Morga~

S~.a:nley rccomn-~cnds ~]mt the Commission propose interim ]imks m~:tii it has the opport:unily to

:" Section 4a{3)(g) o!:the (.;9~;!~odi~:y Exchange Ac~ {"(;EA,}~ a.s amended by Sec~k+n 737 of~hc Dc, dd:Fra~k



and ~;alyz~ the rei.eva,’~t data betbre e×ercisirlg its authorit)’ under Section 4a to set

a .:~e,, sl’..o=,lld be .set a~. leve is; that will accomplish tl:e Corrm~issiorF s ma:~dat¢ ~o

L..,,~d,,., ~,> ,h~ p, ~ .c. d,.s,.,.~ .....f~mctions of ~he U.S. derivath.,es markets:

The ievels should be high enough to allow a margh~ for the p.ossib{lity that the

:.:men establishes the limit

{hat {ake ~na? accoum- contract expiration convergence issues, and acc.ountah~iit~

and otl:;er exemp~kms tha~ are b.."oad enou~.~:h._ to cxchJdt:
¯ ~i.o’..~s tha: n:;.ma,:,~’,e risk:

L.):,q.,~0,.:,~..... with ~{~s{l;ot~ timits should be based on a he: po.~itior..’: iu eo:mon.ical[v
equiva]~:.:~t swai,)s and lhtures contracts:

A~t!areaatior~ o~ f~s,tions for compliance with limits should be based s,:deiv
control over the ~o~itio~s rather them o:~ commo~ ownership

They .should not prohibit a bona tide hedver ...... or risk manaaer, fYom hol.dir~-~ a
sr, eculative position below the speculath, e limit (i.~:L. m,~ "crowding out"’),

[I, Morga~ S{anlev s I nteres{ in the Position Limits Relaulafions to be
Proposed by the Commission

Mc~rtxa’..~ Stai:’.,Rv is a i’fi~l’..l,-di ,:ersified, global tinm~.cial services
and affiliates...,a~i~,dms Morgan Stan Icy.. & Co. Incorporated.

<.}ro~p h:c,. Moraan Stanley Capital ’,,,-v"-,s " ’"

Morgan Stanley owns <1% of the membership mlcrcs~s, };,ore time<o-time,



o[.~cra~ing ~hc.ir bus}.nesses or h~vestments, h~. turn, M orgau Stanb~y ~.el.ies cxtg~sJveJv o-n tee
c~mu.nod~tv {~at~’es a~’,d swaps marke{s to ~edge the risks associated with these risk

adop~, a p,~sJ.~ion E.mJ.~ mic that impaJ.rs the efficJ.e.ricy aml liquidity of the [km.~res and swap

o~ ~m ove~~y ~esu~c~ve definh-io~.~ of ben.a-fide hedging transam~on o~" posit~(m. ¢.g.. erie !.ha~

wou~d d.isn.~pt ~he ab~l{ty of bona fide storage and trausporta.tion hedgers, like Morgan St:anle3~,
supply: heating o{i to whoiesa~e distributors in the m)rfl~eastorn U.S., jot ff~c~ to the airline
{ndustrv~ ~:enewable {:uels, s~c].~ as ethanol and hie-diesel ~o the US whoiesa{e market, adequate
q~mn{k~es of ~’e i~ned p~’od~cts to US e~~d ~sers. and transportation fi~els overseas, inc].udh~.g to

and US ir~ffasm~ctu~:e pr~ects. Any sJ.gnii]cant disruption in US ~It~.res at~d swaps markets
negatb~:e~y -m~pact ~.he gl.oba[ competi.tiveness of US ~ndustrv and

A,    Morg, a~ S{aaley"s Risk Ma~agcme~t Proth~cts and Ser,4ces

h~ 2(!09. Morgan Stanl%,’~ working in close coordina,:i.on with the NYM EX and {CE.
ag~’eed to acq~i~:e a ~argc~ complex energy position ofNYM EX opvions and ~.(~;~ fhtm’es c~mtra.c~
l~’<~m au FCM l~~a~ }~ad a:ssumed the positio~ ~?om a customer with serious i~nanciat
A.~though Jt was yew di.fi]cu~, to vatue the position because el’price vo~al-ii~tv and
~li~q.aidity, Morgar~ Stanley was abie to assume the position, and the related risks in a timei,y and
efl-~c~ent mannc~ Bccm.~se of ils risk matmgemem ¢xper~e~ce~ Tt~is u’ansac~ion was poss~b{c ~.mdcr
~i~e flexibie pos{tio~<~ timit and accoumabili.ty ].evel regime est}~b]ishe.d under CFTC Rule ]
As a resuh. {:he FCM. the NYMEX. and the ma:rkel as a whole avoid.ed the sig~,.iISc~.m.t dismptiou
that wo’..tld have e~sued if fl~e FCM had to coaduct a~ immediate {brced liquidation of the open
~:~o:~mons In ~ecent pedot{s of fin.anciaI d~stress, the I.I.S. fttt~ures markets have adapted



r~e{,:,,ork ires r~rovm~ be.~e.{{ciai, to h.eating oil consumers iu the No~h.cas{. who h.ave received
~.’el.iabie supphos evc,~ d~’mg tin~es o.fma~:~aet stress.: Morgan Stanley eftlcie,~dy manages its

a~.~ :=.,m~..n bushmss nv [~edging fl~.e ,_ rice. risk it {nc~.irs h-~ com~ecticm with
po.s{t~o~s t)u’ough a <:om.bhmdo~: of ()TC swap conn’ac~.s and NYMEX hea~i~’~g <>~ " ’
c<.m{.r~.~c{s.:’ i-n additio~., becat~se of Morgan Sta~fley’s storage and t.=’a~sportation capab].lib’,

ho. ad,,~.~4...:~. M,:.~rg~.m ~ta~ic-y prc.,v~dcs other risk managcmem sm’v~.ccs h~ the fbrm of

domestic ~.iq~o~’~ k~cat.ions vv~m ~:,. stea~,y supply of jet AteI at ~ompet ix.c. ~:a.tes. i.qmm the
of tl.,e a.::~.cc~-~e~t. Mora4~.~} Stanley owns m~d ma~ages the price risk of the iet ~~,el sm~ed m the

. . .ptws.tcM sq~p]v ,~..:~.~_~.m~.m wJ.fl~ both swaps and t~tures, including Nh MEX N.Y.

r’4c, rga~ Sta.nley’s h:..vestmen~ banking a,nd project, th~ance groups oI’tc~~ ammge ~]nance
facilities ib~" clie~1.s ~hat are buiiding or acquumg a natural gas l~’ed power plant. To sectu.e

;~ .~,



agricc~hma~ c~mm~odh~es i~ corm.eel.ion with ff~ith~tives t].~al promote fiwesm-~,~s

....... , ..... v~ bto-&ese~. Morgm-~

In additim~ ~<’~ i~s ae.l:h:e pa-..~icipa~mn it,. the gfltemath~e ff~e] m:.uke~. Mor.gm~ Stanley

2008. Morgan Stanley helped a renewable energy project dcveloaer vo fl~m~ce fl~.e
~ ~{~ me~4awat         whM thrm in Mo.t~tar~a.                         _]n. order, to secure t~e

.~               p. q]cc.L ~m ~.acl &y. price hedge was required, m pr~v hle assmanc¢ of
.. . *"       {~=., debt obiigatior~s. Morg;m Stm~ley provided an energy price

{~cdge i~:~ fl~.e ~7bm~ of ~. flna~tc~ai put opfio~ linked to the price of power in the ~egio~ h~ wi:dch
ou~n~ oi’~hc wmd farm would be sold. Without this hedge in ~Iace. ~.1~.. wind ktrm wot.fld have

{:he. wi~~d ffu:m’s revenues are still sul’~]ciem, t<~ service l].~e debt h)ad. because

c.ontracts ~o manage the risk associated witl~ the short options posJLion th{:tt was creaed when

l~ ~s, c,,’itical {:or the development of 17nture renewable energy pro.jeers that such revenue
,~c,.~,,:s ~,c ~, .)~ ~dc~;. ~ hc.~, hc.t,~c., can o,~y be. made available when there is adeqtm~.e liquidity
h~ ~he futures a~d. swaps markets.. ;:rod whe,t hedge exemptions are broad enough to e~mble risk

risks ~bev incur ei}SctNdv. T{~ere v~..as: ,~or example, no buyer in Mo~Im~a {t~teres~ed in
h~tt~ an eig:~>year ctm.traa~ to purd~ase fixed nrice electric power that could have been used as

power, SP-t5 ~c~.ver and natural gas swaps and ftm~res toni.facts. Mor~.~m St.a~:~Iev w~ts able
~edge effectNeiy ~he risks associated with providing this hedge to the whM



l:;veri if" {he dcfinitkm of a bona fide hedging transaction, or positkm ureter CEA Sectio~
4a(c)(2), as ~.m~ended by the Dodd-Frank Act. were to include all of these activities, Morgan
Statfiey urges d~e C,mmJsskm to avoid adopting a~.~ overly rcsl.r~ct[ve posi[ior~ ~hmt rub !bat
would sJgr~ificam~g ]imJl pa~.icipar.ton in t~e fhmres and swaps markets by specutmors, as wel~
heduers whose acth.’ihes m.av not H{ wkhin that definition. Otherwise, the resulting loss
liqukSty and [he need of ma~fve~, participauts to distinguish positions that do a~:~d do ~ot qualit}
boom f]dc ~edgmg positions .migh~ result in the thtures and swaps markets bcvomir~g less
grad has cos/-.e{~d~ve k~r all marke~ parrlcipams.

the Ddmm( n ol a Bona Fide HedgeThe Pr¢@osed P{~sitb:m Limits and : ’ ’ " ’ ~ ’
SJmutd Bidanc~. {h~, CBA s Position Limit Mandate With Marke~.
Partid pan~s’ Risk Management Needs

.:... m~<.~ ,...~s,-~ Sectkm 4a, as am<.nc ~.d by the Doddd?’rank Act. : " "’ ....
7       " ?     ’. ’" ~                                                             ..

m~ded <m a designmed contract: marke~ "" ~" ’ ....~ " ~ ’ ’.. {. I.)L.M ) tSect~on 4a<a)( 1 )); swaps timt perfom~.

sw~.ps urn[ are econonJca]b¢ equivalent 1o th.tures cormtacts and o ~[birls on fima’cs contracts
1faded e~ a b(.~v’1 (Section 4at ............ aa:~.. ~), coilc.c.~.~, c.l~, ,limit Eligible Contracts }. (:ongress
the (?(:,mmissb~a authority to ~a~abh:. h limits Ik~r Limit Eligible Contracts by jam.tory ] 7, 20

,<.~:,}~,~p’ commodi{ies m~:d by ApriI ! 7.20 l l tbr agricultnra[ commodities.

Morgan Sta-..~iey appredates that, in considering whether to establbh position limit.s: the
C~H’C is required to balance earefi.tl~y multiple oht~ectives, including preve~tfi:g excessive
spec~.t]ation and er~sm{ng that a~:~y limits do not reduce iiquidiU or disrupt the price discovery

{)~ me remvam markets, o~ ~onttl[ utc to a migration ofti~e ,~rice discovery thncfio~ to
-~i)reig~? :markets; h~deed., Se:m Bla~cl:~e bincolm prior to passage o~"ll~e tegislati<m, e:mp]~asizcd

Jmt our markets remain !iqu~d." She atso observed that "there is a legkimam ro!e to be played



The Pl’,q.~osed Position l.,hnils Should be Based on a Positiotl t:tolder"s Nei Positiml
M Limi{ El.igible ff’ontracis

~..,.~c :-~t ~vq~s ..’.t~e Con~.missior,. to impose position [imiis

* " " ¯ and ~iimcs positions ~n an eo:mom]cal]y equiva]cn~ [.Am{t Etigible

pro,:~s~c,r~. ;ecoz-n~zes ~hat ban’icrs ~ ....v.-~,,,-, comnlodity markets are mcrea.dt, gly bermeaL ie.. and

Proposed [nt~rim Positim~ limit Rule Should Aggregate Pos[ti(ms Based Solely

W, ,:,,~ appJyh~g posJti:on :
comm{mlv, co~i:ro] ~ed or traded pursnant to an express or implied              a~,,.z.mw’~’-~,.:"~ ....... * [~1 accorda, tee with

ffti~cv have some t:tlreshold of common ow~ae~ship interest.
Agg~:ega~io~ o{~separate y comw![ed accounts of alTfilialed corponil:ions or other :sJ.rniia.r ].egal

,. <..~ ~.~4,., ’:: .... ~,’ ......" ~w par¢~ or affiliate t:hat does ~ot ti:ad¢ commodity

~o Ret;. Barney Fra,qk ;~nd Rep, Collin Peterson).



A.g.%regaemg positions Based sh~ply upon the ownership irxterest of a parem company~
wo~]d create extraordinary complications for most modem corporations, includi~g Mor~au.
StaMcv. tl~a~ have at’lilia~cs whicl~ trade Limff Eligible Contracts. For ¢xampIe. as Mor,ga~

though d~e busi~.esses ar¢ separa~dy managed, and their trading is separately controlled,v If
aggregat~oJ:~ ~s based ~.~pon common ownersl~.ip hdd bv tl~e parem, separate and independenfiy-
managed af~iiia.tes wou!d have ~:o create procedures a~d sv.stems m share position i~fformatio~a

~.~. shared.

Mor~owzr. i,: may ~:)~ be a.ppropria~" or legally pe,,-miss~b]e ~br two separatdy nm.u.aged
b~siness iir~os oft.h~ same diversJI]ed company to share hfformadou, regarding t]~eir respective

~mna.gen}c~ bush~esscs era ~i~?a~scia~ sc~xdces company frequently may limit die fimv o.[~s

havh-~g to aggregae and share inR~mm.tion about each other’s posi~J.ons. ~.~ the case o.f a broad
;~]aar~cial scrvi.c~s compar;.y w~th i.mer,zsts in many businesses ~lmt may need to use the t~mres
marke~s to hedge’ ~hdr set)arate and iudepe~?de~t activities, there may be corn.factual and
fiduciary coaflic~s cremed by the r~eed Io allocate the Kmited hedging capaci~7 that may be
avai}.ab[e as a resuk ~f a.[~p].~catior~, of the proposed limits.

.If ~.h~ Commission decides to req.tfire aggrega.ti(m based on ~. simple ownership interest
~b.reshold. it should provide market participants with the opportumb, ~o apply for disaggregafion
based u~)o~ a demons~ration that the a£t]tiates’ trading is, i~ tSct. separately comrolled and
in{brmation barriers exist. A.ra aggregation requuement based simply upon common ownership
would re~r/c~ the a.bi~ity o~ separaely managed businesses m hedge their separam risks, a~d.
wish.out the abilil.y ~o apply ti)r and obtain disaggregation relief! wi l{ restrict t:heh" use of the
commodity flitures and swaps markets to provide clients with cost-e FtSciem risk maaagernen~
services. This. in tur;~, w~l{ reduce market iiquidiu and the eI]Z’ctiveaess of tl~e price discovma~

5:tetlaodology Used by’ the Cmmnission to Set Any 11: ~smm~ Limits Should
and A~y Pesi~ion Limits Should Remain 11 r~.dictaI}ie

}~pare~t a~.M a?y s~ch ih~.’~its staould be predictaNe so that marke[ partic~ pa:ms wi!l have
~,~. abaul d,:~. risksl~:my’: " cau: undertake i~. their businesses. Position limits that are based

percentage "~’ 5 ~ "~ .......~ .,, c~.cn ~c.,~,~ o~ Omt are a4iusted randomly based on changes o[’ ope~



dca~c- ~’ }n:~" "’",-’~.~.d ~’,’,~.. ,, the examNes, above. Morgan.. Stanley, like other similar compgm es.

ul unless the ~rar~saction qualities m~d.er flm narrow
bona fide I-,cdgmg ~rans~.~ct-br~. Akcmafivdy. Morgan Stm~ley may ~edge the m~jority

posit~or~ thnit regm].e, a firm migi~t ~aeed to be prepared for the possibility thal it will not be abb
to rc-cstabl.~sh t].~os¢ hedges h] the fi.m.~re due to changes in open interest. These
positions lx)tenfiatly will have to be reduced in order to comply witt~, new pos]tk.m limits
l c.~.dtt;~g from a change in open interest, even though the hedgiug requireme~ts wii~ no~: have
d~an~

Moreover. due to the urlcertainty dml. would be created over time if li~?~ts are set based
o~?. a percentage of open m~.eresl:, some market padicipams m@rt choose Io avoid the fi.~tures and

.~ , . .. ~ . .~, ~ ~ "    2 ": .aV ~swap ~,~a~kc~, ,.~v.n t~ough theh" positio~as are currently below hm~i ;c ~.lb due to the fear thai,
a rest, It of no acdo~i by them, a decrease in open interest would cause them to become in
vioiafioi~ offi.~e ~mit:s, As a res~l.t, some market pm~-icipa~ts voluntarily may choose to trade
ievds intentionally bdow their permitted limits !o cr~suic ~imt they do ~(~ inadvertently breach
~.hose 1{niits. The ~ninterided consequence o17 such. a posi don limi~ ru.le might, be [ha.t the
cumu].ativ¢ ef~ac{ of tl~e p{;sidon reduction by energy u]m:ket participants over dine and the
imposed lower {h~it~ w{l~ create a domino effect of timber reducing open interest, which, in mrri.
will ¢m,s¢ the poskion iimits ~o co~tinue to decrease over time.

VIL Tl~e Prop{~sed Re~ulaI:b~s Slmuld n{~t l)rolfibi~ a Bm~a Fide Hedger l"r(m~
Holding an Otherwise Permissible Spec, ulativc Positim~

Morgan_ ,..=.a=.d~-6 ,,.¢:p,.t,{t~L’,, sm)m~t.,, that the CEA. even am,..ad~.doy~ "h

"Morgan Smrdey p{~mted out in its Am’~i 2010 letter the irony of a rule that p, o~m~ts a

....... 2" t~edgc eXCml)tior~ t?om taking speculative pos.itio~.s tl-~at comply with
applicable poshion



The CFTC Should Use ~b.s Authority to Exempt Positions From Spccuh~th~e
Posith~ Limits Bey(rod Those Quali,t~ing as Bena Fide ~edging
Transactim~s under Section 4a1.c)(2)

The (,_:ommissim~ has broad discretion under Section 4a o!" the CEA i-n crafting its
proposed position? ~imits rule ~t. should exercise its discretion to mteqgret Secd~m
inch~dfi:~g the ~crrn "econonficaily appropriate’, broadly m pcrmi.~ products m~.d services simih~r
~~ fizose dcsc.riba~d, in Section 11 above, to qualify as bona ~de hedgiag transactions or posid.ons.
For example, the h~re~retafio~:~ should be broad eu.ough {o recogr6ze ~ha~ d.i~ibrer~.~ commodities
have suflSc{en.t oo~3-datior~ to qualify as economically approprmte substitutes {e.g., ~?atm’a~ gas
ccrt.ai~~ ~)owm ~rod~.~ts: hearties oi] ~br j¢~

~vurthem~ore. Sectkm 4a(a)(V) authorizes the Commission ~o "’exempt, conditkmatly

:.my proposed specukmvc Dosh}o~ iimi~.s tha.t might aot otherwise qualify as bona fide
"¢"~ Section 4atc,iz ~. in addition. Morgan Stanley suggests t~m{ the Commission

propose appl/caKon procedures and the criIcria ~ wiil consider in its decisioias o~ wheflwr

,l~e deft ~:~itio~ "s- .....

Attachme,’at





April 26.2010

P~,opesed Federal Spec~dative P(~sition Limits fi)r Referenced Energy
C,3~{rac{s and Associated Regutati(msi 75 Fed. Reg. 41.44 (,Jam~ary 26~

.~a ~a,~, 26. 2010.’ Morgan Stanley respectfully submiis these

~f~astructtue. Fo~" tMs reasons. Morgan Stanley respectfidly urges the Commission :~:~ot to adopt

a;~d marke~ survei]la~ce ~tnict~.we, wi~ci~ ~ogelher imve be:e~ efl~.etive in pmveming excessive
speculation ~n tt~e energy commodity fi~tures markets. The Conm~issim} should e~h:.mce those
~equiren~cm.s bc{bre adopti~g the s~lbstantJ.al cha.t~ges set l:o,th, i.n the Proposed R.ule.
Furt!~ermo~e. because (?o~gress is considering legisiatio~ th~.t substautia/ly would a~e~d the
Commodity Exchange Act/"CEA"}. including provisions that >ouJd affect spcc~iative pos~*.ion



sub:~.c:ia~ies a;’..d ai.~.]liates~, ir,.ci=ading Morgan Stanley & Co. h~.co~:porated
St.a~ev Cap~ta~ (.~o-up h~c, ~’%{SL’G’~£ Mo~’g’,m Star~.Iey



and stibs~amiai investor h~ asse~s for the productions, s~mage and

Ba.~ed ~G>:~n a careful review of the Proposed Rule and oar cxte~.~sive experience as an
t~.~er o~ f~.~ure~; ccm~cac~s a.nd OTC derivative~ to mm~age price ,~sk, we believe thai the

~md 5ir~:~{lar comp:.mies car, provide to comm.erctal enterprises and {~westors.

clie~cs i:7"om e~tering rote hedging stra{egics thal a’ould cnablc fl~om to invcs~ in cncrgy and
sector asse~s, inoit~di.~?.g mucl>needed energy infrastruct~re m~d. reaewabfe ene~’gy

pr@ccts. As a. ~o.sta]l:, Mos-gar~ Stan}ey is subm{ttiag lhe~e comments on belmit’of it-sei£ its/ilnds,
cl~escs to exit, tess {~s cow,ceres about lhe Proposed Rule.

1I. Summary Of Merge:in ._ talile~>’ s {;olriilleilts

in tke N(bPR. th~ ’g.}ommissJor~ proposes to: ~" l) implem.cni new spoct~la¢{ve posh.i.orJ

l~e&zers arid ~;wap dealers fiom taking speculative positions if’fl~ey rely upo~:~ the proposed
exom~.xions: t3) lrea~. ~:{:sk ma~agement po@ions differently from bona f]de hed~:ze posedJoins; and
14) rv’c!t~,rc a!tgrc~a~k>l~ [}fpositlol~s h? accoui?ts ofat7}.l{ated companies that sh.a.re a mn pezcel~t oJ
grcai.cr commoE-~ os~,nersh~p. Tt~e Commissions stated goal in t?roposing flmse stfl.~stamia}
cban~es to I.l?e ccuTent regulatory treatment of energy futures toni.fuels is lo "dhni;~sh. ehmtnalc

comm~.,&~y, or unwa:~rantcd chaages ~r, the price of a commodity.""~



[xm:[bKc~ co~tah~[r~g pl~ysica~ly Settled spot and fbr:a,:ard transactions, ii~verttorJeS of
p!~vsica~ commodities, m?d OTC derivatives is a hedge , ""-            .

adverse price rnovementa of some other poshio~ Moreover the

Corn:m~ssion has dete~’mh~ed do not constitute excessive :speculatio~ when

.

positkm, the Proposed Rule wii] [rove the unintended, ve~ demo~strable
.,Au~m,: ’-’ 2 the numbe~" ofc~1fides (hat can provide these impomm~ risk managemem

and unnecesa~rii? .ih~i,i~M the capacity oI7 l[qukti{v provide~:s. The resulting

wholesale energy companies and their retail customers. TJltls_ ti~e P;-c posed Rule
¢x~,c.c.. ~,~1¢ already d.i {"ficuit access Io capitol and a.dversel~’ aJTlTcc~ the

U:,’~certainty about "d~e lhture s~ze ofpositim; limits will make commercial
u.~>~u.re of whether il~ev have sutlicien~ ilexibilitv to hedge [heir Mng-term price risks.
W;.thoat [his certainty, the) will ha ve difficulty attracting long-term h~vesm~ems
develop or upgrade much needed e~ergy as:sets and related sector assets, i~cludirtg
h~}’as~rucmre and ren~.wable energy pm)ects.

TEe (.?o:m~issio~Fs proposa=, to require agg,.egatio,a of positiorts based sold3 upo,~ a
i{} ~crcem owaers{fip ~est wil~ ~.trIber reduce the abi[ky of many ma~ket parficipams.

d~ei~{s an~ hedge their physica~ eue.rgy posiuons. The Commi.ssio~. did aot exp.!aiu
why. i~ pro~x)ses, to aba~do~? its ~gng,;tanding,, s’. policy of al lowina._ exchar~aes..
avt{zre,ta~.e~.~. .. ene~’,.,v>, posi~io~}s ba~ed upon. actua~ control over Fadinu.... W~thout
exemptions for scparatdy-c,:mtrolled af?lliates~ the position limits will be
~o a]k>w ;nauy market particiGmls to hedge the lota{ risk oflheir physica~ a~; swap
positio~, Thus, a~}~liaied market participants seeking ~o hedge the p~ice risks offf~eir

4



and commodity h~dex traders from a monfl~lv to a weekly

(.’o~xgress is consideri,’:?g an:endments to the CEA that likely v,.~i~l afS::cl the Propo~ed
R.~ie tn order to avoid wasm~g a,.~b,. ,an,.~,d pubUc and private

~ew ~oshi,:m ~im.its rules.

holding a speculative position in a spol mc.r~th or risk
position w~lhin a risk ~arFt’~Ol~el~

~ th~ ~.mcerl.aJ=.~tv abotit the s~ze of~osJtion iir,,?.its in the [:uture; and

{i~.~.~;’es posJ.tio~as are commor@ controlled.

l ;~,:~ I-’~ o~xx~.cd ],>..v~ie wul have ~videsp.:-eaa unin..:ended conscqt~ences. For e~ample, e<.rtah~

fly Restrictit~g [~ledge At~d Risk ,Management E, xempfio~So Tt~e Proposed
RMe ~Yi!l SM}stantially Disrupt C(muncrdal gt~sim.~ss In ’l’t~e Energy



and exchar~ge m~;~-mrctmJor~s that permit {]~o~e with hedge exenmtions ro i~o{d

b:onic..’~.ii.y, whiie tl~e CF’F(."s proposal prohibits commerc.ia} hedgers a.qd swap dea}er~

-,peculator~ ~,:~ ~o]d posi~:~o~as up ~o ~he R~i~ level o~ the limits Thus. such speculative positions

i~r..li~e.rmorc~. as described below, mat;ag’,ng a complex portibiio of phy:dcal and finariciat
energy trausac~ons: inciudh~g opt~.ons, in different commodities with di,2:5~:renl product
.W.,ccJ t~cadons, diff~rent delive’.,y points a~d diflbrent tenors does not inv(_qve s r’.,~ply executing a



transacts in the NYMEX No. 2 l-lea,lh}~ ()7I [’uturcs ctmlract to

l.,<. ~a,~. mid of those, app.oximatei5 60 delivery i?oh-Jt~ are act.{vc~lv traded,

pr{oe a~ ~h~ pbys,cal delivery point on the p pc17 ~e and 1he price at the
colinact ddivory momt Morm:m Stanley and
services compmues he]p their chents manage this b’asi<~ risk, Thus, fhmres
posJl~.o~s ac~ as ~.edges tbr transactions tlta~ are no~ perfectly ma+.,.h,d I+,+
location,

Finaiiy, ac1ivelv-traded fu{ures comracts may not. exist or :.na;’ch +;]:~e da~es or
{e~oss of the hedging and tlading needs of Morgan Staniey’s c;i]en~s. Morgan
S~miey may pro’vide a c}ient witl~ a Icmg-da{ed swap w{th a lerm of’soyera} years.

!kluid~y h~ deferred mor~ths may not be stfffic~ent, Morgan S{anley m~y hedge its

not perf;ectiy matched by teuor.

the f’oregolt+g exam:p}es show, Morgan Stanley and otl+er in~mgratt+d l{.~ancia+ +it+d

as pan era complex portliJik) to hedge inventories aud transactions that are not



::ex:.: dlts, and hinder
com:’,amc~. Hk_e Morgan Stau.:ey, fiom providing clients wi:h risk management .pmduct.s and
:serv:ces @a:. address lheh" unique needs. Withou: the abUitv oF fi:term.edi.ar:es a: perfb:m this
m:porta::t rNe. preduce:’s, merchants and end-users a}ike woald either need to bca.r more r{s~ or
roves: a signh~ca::: amount o~’ time. h.::mm: :’esomves. :echnology and capi:M to manage lhese

Hedge and Risk Ma~agement Exempiio~s, The Pr~~p~,sed
!.&ni~ The Ability Of The Market To Resolve l)is~cre,~sed Market

A Timely And Orderly Mmmer



20(}9. tbr exan~pie. Morgan Staniey~ h~ coo~din~4ion with ~he NVMEX m~d iCE.

vola~ihw was b,gh arid market !iqu~dity was low. and ~s a resui{,, it was very
l>::,s;¢i~.t~’~. Under the existing regulatory framework, m~d reJy].~ag tipo~, its risk

existing port~):~{o and proceeded to ~.Nuidate some positions ovec time. wl~i~e

Mor~zan S~aniev enabled fl,e FCM: lhe NYMEX. and tlm market as ~t w]~olc ~o avoid

Linden" li~e Proposed Ruie i.i i> highly unlikdy {ha{ MoFgan Slanley c~-,t~d
t~.~¢ risk of {:h~: FCM’s positions becmtse. :as a commercial hod.get and swa> d.ea~er, Morgan
Stanley cot~<~ :~o~ c,arfffy m ~he Corn.mission that every posit~on it assumed fi’om ~l~e FCM on

compames e?~per~encing finandai dif~cu.ltiea, particularly when markets are ~rn:~er s~rcss.
many arac{ic~ problems and unin.te~ded adverse consequences Ihat fl~e l:~roposed Rule would
create counse~ ~gams~ moving fbrg,,ard with t]~e Commissiot~’s proposal.

’T~he Propased Ru|e Will Force ~"la,tv Market Parlidpanls ’1% Choose
Bet~eea Comtucting & Physical Energy Busi~ess ~,r Acting As A Sw~p
Dealer

titan alk~’,vip.,g a swap dealer to }’.,edge its emwe risk ,manaaeme,,’y: posith~p,, the
~.-_..~.l~.~se.q an arb~t:ra~’y cap o!" {we t~ rues {he AMC or sh~gle month speculative
tn addition., i~ prohibits commercial hedgers fi-om ush~g their e>:emp~,ons

~zm~ge-~r~e~ positions if the hedge position exceeds tt~e two times speculative lhnit cap.

’same f4nct~on as sommercia~ or bona fide i~edges. Ti~e Commission’s
crowds or4 I.i~.c a)ility of an ~togra~ed enlity to hedge its legim:~mte ,swap

mt%,,a~,.d financial and er.~ervv services companies to make
need ~o rely on the ut~uappca [,.m,~. hd~. ~cdge e,,~.mpt,:o,~, they cmmo~
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er~ergy mak~s in order to provide more OTC swaps to ~s dier~ts. U~t[ma~e~y. ~nar~y
s~ma.~ed marke~ par~ic,.pams may be fi-~rced ~o exi~ some. o~ a~l, of their commodiu m’ risk

derivatives market AJ{craat~ve~y, tl~cv may elect to hedge in nc, n-U.S.--based
~,~c,~,._, increase {heir basis r{sk. Neither couseque,~ce wiil diminish.

pros.era exce;~siv.e specuiatm~, c~.l~,er ~.esua. however, witl R~rce kmgs~andmg ~iquidity providers
the U.S. e~erg)" -~a.t~.~es ma.~ket to the deFirner~t office price discovery and

I.r~der The Proposed Rule. Integrated Compunies Wil! Be Constrniued I~
]’~eir A!fili~y To Provide Important Produc~s And Services (h~ A~ Efficient
Bas~

a.~ ~fF:~rt to h,£.’p the. Comnv, ss/on understand the actual consequences that the Pro~o~ed
have on commerc{a.1 energy market participams, Morgan S~anley discusse~ be~.ow

examples office ~ypes ofphyaical supp!y and ri~k management serv[ce’.~ l.hal il and other
ra:cd comrmnies currently provide to their clients, but that they may no lo~aer be able to

i~ a cos~--efficie~t maturer trader the Proposed R~le. Theae examples are i~lu~trative a~d

SuHylyi~g Heating Oil Throughout The Northeaster~t {h~it~:~d States

~ ,..~.a~.:~c.~ is erie o~a nui-nber el’companies ttm..~ Supply wholesa.]c dis.tribulors
{7~ea~g oi~ on ~he U.S. East Coast. A(iditkmally, Morgan Stanley st~b[ets its ~eased s~orage
capac{U {o I:i~e: U~S. Government to enable it to maintai~ a strategic heaiing oil ~r:e’.~erve in the

:s,~.~ g,~n S~anlev ac( ~ i~-es heat ng el! thmt~gh a d.iversified~ gk~ba[ nelwork

bcn~~Scial ~o~a.a~m" ~’~ o~ consumers in. the Nor{:heast... who have rccdved reliable,ll.SW

Mo~g~-m S~:anlev e{’i~cim’..:tiv map, ages {~s heating oil distribution business by he&ring the
risk it h?cu~:s i~ com}.ectkm with these pos~l-kms through a co:mbination of OTC swap

Nort]~eas{.



pr~u~ risk on ~.i~ prochase of ~b~ swap by sdJ[n4 NYM EX hearing oi~ ~tures.

<..,.o~<,.~d,. ~,    by. ~s hed~e~. ~os~tia t Th.us._ under the Proposed R.~fle. the swap dealer’s only
are m: {~ }decim¢ ~o emer h-~to the swap w~t.~ the au~h~e {possiNy leaving the airih~e

c<~mm<:rcJ~[ risk unhedged). None ofthese options prevenls excessh<: specuiatkm m line ent~rgy
mark,:~ts ... d~e                    ~,-um~vted,~... .. ,~oa! ofth.e Proposed RtHe Instead. d~e Proposed Rub wouk]
H~a:~,~ commcrchd ~c:d~{ m activhv that 1. eneJ.~s users o[ energy commodit[es.

, .t,,~.÷~,~, S,,mk> p.:ovides airlines wid~ risk management services mvoh.,ing swaps and

provides .risk mamigemei;~ so;vices in the form ol physically setd.ed t:rm~.saction:s to mm/erous

vo{atilfiy. For e>;ample, during the past several years. Morgm~ Stanley has relied upon ~ts credit
radm~ a~.d c>:vcx~sh.’e energy marke~s experience to provJ.de a i.;.o.-ba~,e(~ domestic air{ine with a

o11.~<, a_,~<.,.~, :,~ Mor~m~ Stanley oa.ns and. manages the price risk office iet
li~e~ s~ored h~ the airlh~e’s oi~ storage mrm{nals located al 1he aiq)orts. Thus. f.he a{.rJ{ne retains

., an cx~cn,>,,~, fhel supply operalion.

¯ LS~dc~: J’.,~ Proposed R~Je. Morgan Stanley mav be constrained Ln its ability to ~:~rovide this
soh~lon to alrlh~cs or other mm-],:mt parlicipm~ts because h may be impossible to hedge the risks
associated with l]~ese ~.ransamions w{fi:mut reducing or divesting other aspec~.s of its l~edging
bt.~sh~ess. The Propo’sed Rub may allow Mor~zan Stanley a hedge exemption for heating oil.
lim~res c<mtmc~s associated wkh t:he physbal jet fuel posmoits in this e-xampb, as well as ~
he~ifi~?g oi b..rmk~cd risk rnatmgcmcm cxemptto~l of up to 20.200 contmcm A MC and I3.600

]1



Providi~rg Power Phmt .Fimmcing

}dot:ran.. Sm~ficv’s. i>.ves{ment, bankim-:.~ m~d prt~jec~ iimmce                                          ~*rou~ .....are c:@ed

s, ~.~,.,d ~.= o,..~ ~he power that will be generated. Morgm~

sales m’~ce o{’{3ower produced by fhe plato, wf~ich creates the ~:]xed cash flow needed to suppor~
the power Nam com>m~y’s debt obtieation. Morgat~ Stanley l~ces lT~sk on the hx.ed-t ~,c¢ sale
m~turaI ~a~ a,i on @c fixed~rice purchase of power. In order to mam~gc d~cse. N’~ce risks.

@ese are Rm~4.erm deats, ar, d iu the case c~fnmurai gas. the requ..~s~te mmt-}cr
the hedge described above wo@d be approxmm{e~y equh.’a[ent ~:~ the total

]kimdily o{"1he N YMEX m:~tural gas markef. @roughout @.e-]~vo or ter} year
M.or~a,~ Staebv .mi~t: choose to hedge it.s risk wsin~ "t’’ "-’~

5~ The Co:n:’..~{~:ion estimated tidal api.,,roxima~dy ten traders could be al’f)cted by the propo:~ed

presentation a~ the Commiss~oa ()pea Meeting m~ Proposed E~ergy Specula*h.e Position i.imi~s R:b (:anUaU 14,
20 i
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The C~,,,p,":n;issio~:’.. d~.m,ld co:~sider the m~intended coascq~ence ~o energy market~ o£
~ed~Icir~g ~}~e i.iak managemem role of integraled, tSnancial and energy services companies
m.~po~mg ~l?e pr~poscd ~’~stricfion o~? commercial and risk managen~ent hedge exemp~io~s,
Reduced pardit{pan,on bag credi~:wortlU providers of impormm risk managemen~ ¢o~.lracts and
services w~li reduce energy market liquidity a.t~d, thereby, wide~ the bidiask q:~read and

!i:i..’~,a{~y, a-.:-~ofi’,.er povemiai unlined?tied co~.seque~ce o.f the Proposed Rt~e

re~;a;.~rccs, tSor exa~p~e, a~t al:~[iate of’a commercial c~ergy comp:my lhal also ~as a swap desk

~exib{e marke*, par~{cipa.ms are crowded out o.f’ the e~.ergy futures marke*s. ~’enewab[e
dcwc~oD:rs a~d o~her e~ti~.ies thai rely on customized Nsk managemem products will ha~.e
~aowherv~ to mr~. A5 a result, po~eniial investors aqa.y be discouraged ft.ore investing i~ energy
~rc~iect:~ with ~.o~g<.crm price r~sk, sach as wi~?d -[~mn.s, power p!m?.ts, and trm~smis~i.o~

About The Size Of Future Positiou Limits WEll Discourage

T{ie ~nct:~rta.inly ol71:’..aving position limits adjusted every year based on the ope~ i~~terest

demonstrated bS’ ~he examples above, Morgml Stanley, like other s:irnik~.r compa:~ies, makes long-

res.ul.li~g I)om a ci:m~.ge in ope~-~ i~tercs~, even thouglt the hedgh~g req~.~h’en~ent~; will ~ot have

!3



ma,.. be {hat ~e c~;~.~iative ef~:~ct of~he position redu.ctio~.~ by c~}ergy market participants over

the Commiasic)n recognized t.bat ,’isk ma~a~emem po.s~tio,:~s

ex:emptio~s to commercial e~tities .. s~r~l~[ar ~o ~ prov~sior; {[~

Re~ ~i;.~1k~s i ~3(z} and 1.4/. A~thot~,~-] lkc (.’ommissi.o~ ires ~o~ mc, dll]ed, t.he det]~itio~ ~o
accommodate new {bm-~s oi"~isk mam~gemem tra~sactior, s and pos,tions, its imerpretauor~ (>F
what co~.s{i{uics :.~ boom ~idc .l~cdgc has evolved with the marke{s and ihe ri~k ma~agcmem ~ecds

i~>a commet~Is. ~he Commissio~:~ correct.lv has concluded ~kat swap dealers i~tcm price at~t~ other

its Re.gt,.[ations and the CEA whe); buildi% their e~ergy commodiiy

!¸4-



~)ercent ownership h~{erest ...... irrespective ol; the actual control over tradinB ...... rather than the
stand~.u’d based upon ownership m~d control over trading currently set Jbrth in Regulations
15~.4~:? a~d 15~.Va~{4)... , .. fbr iVederal speculative ;oos~tion,. limits in Futures contracts, on the

speculr:tive posido~ lim.i~s. The (’.ommission’s proposal to require.~..~’:’o,"r’e~*afiof, <~t’{/’~e
a .~’v’ x~ ,~ .. ~ .ota:l e,,,~.:~... ~?,,t share a ~) percem, or-ieator common owncrshiD (regard.less o~col~Fol)

~q r.an:ev’s s~.~bsidi:.~r~es and al)~tiate~. ~;’ For example, fimds in Morgan Stanlcy<s
ac:>"<-~.~ s.~,,, ’,. ~.,~ t~c,,s>’" ’ m a.y from time to time ]~old [~ttures positions tl-m~ may have to

ag</;e~aied w~i:h Morgal]. S{m~e’,,"s oucrgy commodities positions, even th.ougl~ l-l~c businesses arc

en~l,>}, c<.l.,q,an1~.s, such as Morgan S1anlcv "-~
fi~e i’~:t~res markets to conduct ph.ysical energy commodities b~ siness and provide cost-eflicieul

,.q;ecfiou 4m a) of the CEA. does not tel’etc.,ace ow:?,ershin by
a~je~,aL;On of;-~osh.hms Rather. ~t reJ~rs to the posit ons "d~rectly or mdirecdv corm’oiled" by

,.C~.t1~.~t, or ~lLlOrglglt(Jlll~    "Thus, the C’,ommissions propo~aJ is no~ a ~hir a ~d rca~<)nable

c~~n~5"med th::4 a passive m.vesm~en~ in another cmtib’ does not rcqmre

over ~l~e oiher enfitv’s ~it~ures trading activities. Morgan Stanley ami od~ers have built

view.

" ’ .......... ; ~ " .4,)a { S ~ ~7 (1983i (holding fl-~a~ a,~ agency rim:st c-;>;anfinc the iclevan~:

percent owners:W~ :11 a compar:y does aot give a tim; the ability to di:’cc~



~rading. Deve~opmcm and in~plumenta~ioa of these
and do nothing ~o prevent excessive speculation.

in son.’...~ cases it may p, ot be app,:’opri~te for two soparamly mm~agcd bush~¢s.s lines of the
same d.iv~rs~ lied con~:~an v to share i.r£bn:~:mti on re~arding~.     ...lheir re~,l.~ective.

’.~udde~~ @~d ~hem~etve~ in the lx-ed~camem of having ~o aggregate a~d share infbrmation abom:
each o~heFs ~osi~ions. The s~vucmre of modern corporations can be extremely compDx.
s~ a~ios o f a broad financia i s~ rvices company wiIh interes~.s ia many businesses d:mt raa v need
~<~ use {he ff~tures ma.rke~s to hedge d~eir activities, there may be coatractua[ and fiduciary
co~i{crs created by the aeed ~o allocate the ~im.ited hedging capac~u ~hat ratty be ava~iab[c a:s a
resu~i o1"app{~calio~ of the proposed limits, As the FIA pointed out in ~ts comments oR the
Proposed R~£c, d~c Commission has not off, red any substantive reason tbr put~mg marke~
parlicU?ar~:s ~hrough {his expcw:se and ~mding upheava~ or for disregarding historic Commissio~
a~d s~a~]’~rec.edsn~ and polic:y. 7"here~kve. Morgau Stanley respectfuily requests ~ha{: ~:l.~e
Cou:an~ission reconsider hs aggregaiion proposal m~d adop~ instead the comtrobbased s~andard
~)rth in Reg;.~k~on t 50.5(g).

The Pr~posed Ride ts Not Necessary To Prevenl Excessive Speculation~y;

’r!~e Proposed Rule ].s Focused On M.arket Concentratim~ A;~d Nol
E.~ce,~s~ e Speculatiml

IS DA Comm~’.nts a~ 2.3.
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Reporting Re~tuirements, Markei Surveillance S~ruc{.m’e And
]~nforeement Aulhoritv Are Sut’ficien~ To iq.’e~enl Lxee.ss~ e Spe~flalim~

"I’]~e NOP[{ does not :sugges{: that tee Commissio,a~s existir~g market s urveiHm~ee and

co~~geq~.~e~ces oF excessive speculation. The CFTC’s ex{sti~g surveillance structure is exte~>
especially whe-n coupled witk excimnge--set and monitored accountability levels. Moreover.

~>~’ogr~:m~s by diligently ertfbrch~g fl~e requiromon.~s of the C EA and. the Commission’s

Moraar~ St:x:~le,,, respec~fidty submits that the coc.tb{natiop, o{~ (’FTC and excha~?ge n-~arket

excoss{vc specu_]afio~ i~ the e~ergy markets. In fact. based upol~ the inJ]bmmfio~
N()PR. the Commission’s stalTlTl:ms cotactuded, botl:~ i~dependently and as part ol’ar~
task if>roe speci{]caily l~rmed to study devel.opmer~ts m commodities markets, that

1¸7



the em~rgy Ihlures comra.cts that are [he sutziect of{he Proposed Ru.~e but

barns {s warranted as ~t would provide fbr a more meanmgl:td degree of

fi.au.~-es markets. The Commission also m.igh[, cot~s~der bnpos{~g targeted

bas~s mqd o~he~ e~-~hanced reporting requiremems. Morgan Stm~.by supporm the
recommendm~e~ ~o estabbsh fbdera] accoumab~li{y levcis flm.1 aggregate econ.omically equh.’alem
posh{ons across markets,~5 These accountability levels would be a reasonabb way lbr the

Morgan Stamby need I:o condud the{r business, Tho F]A proposal, would ailow the CFTC
idm~,K}/potemia~y destabilizing positions across markets. The CFT(’ could then use i~.s exismi.{~

FIA ~roposa~ wo~:;k~ not ~mve a d~sru~tivc cfJbc* o~ the e~qerg} markets because
rmqui~ e ma.rke{ par~icu)an~s vo re4uce or abandon any m~po~ant tmsinesses or p~oduct

{qn:~d;m~e~mis~ Trade: Acfivky am! Oerivatk’es Pricing (December a,

Mm~:~gemet~, C~mm~}!;tee on .-Xgrba}tt~re, ti,S. tio:use of Representatives (May i5, 3008).

:a A:s t[~e {. <>~.,,o~.;~ ;.,;z .(m ackm,.wk’.dged it.: the N<)PR~ Cong.res;siomfi a~u1 Commis~do~i hea:ring~.; have ~3~t pwduced a



Tile (..!onmiissi~n ShoMd Not Pronml~a~e The Proposed Rliie Uniil Peudiit~

Co’.::.gr~:s,~: is curremi.v debating ]egislatio~ that ame~ds the same section,s of the CEA ma~
~he Comm{ssk~n ~dies upon in support ~q" the Proposed Rule a~d lhaL {[ passed, wi{[ override the
Pa~pose{~ R~Je. Mocgm~ Sumlcv respectfully ~’equests. fl~eretbre, that the Commission defer

~[:ds ~.ssue,

marke~ tb~:-~hmres and derivatives products. However. the cos~.s associated with
r~romc~gating a ru.]e ~].mt rna,, 1)e obsolete on day one are substant.ia~ and should no~ be ignored

clear~v articulated, compeH{ng need fbr immediate act~on. Any aew r%~tfiation that

the requirements o1 th:a Proposed Ruie. ti~c (2ommissior~

actMg t~nt~i after :Congress concludes ~ts ddiberat~ons.

?,4o~gan Stanley commends fl~c Commission on its initiatives to review d~¢.veJopments in

discussed ~n the .Prol~osed Rule~ However, ~i~r the reasons expl.aiued b.erehL Morgau Stm3~oy
respecffh~y ~.~rges that the C’.om~:~s’,~io~ not adopt the Proposed Rule, We welcome the

Re’apec~tullv.. su.bmi{ied,.

Simon 71".W.
MartagJrtg Director
Global Co-Head. of Commodities
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