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From: McCoy, William <William. McCoy@morganstanley.com>

Sent: Monday, October 25, 2010 6:14 PM

To: PosLimits <PosLimits@CFTC.gov>

Cce: Berkovitz, Dan M <DBerkovitz@CFTC.gov>; Fekrat, Bruce
<bfekrat@cftc.gov>; Sherrod, Stephen <SSherrod@CFTC.gov>; Hosseini, Ali
<AHosseini@CFTC.gov>

Subject: Morgan Stanley Position Limits Pre-Rule Proposal Comments and
Recommendations

Attach: Morgan Stanley Position Limits Pre-Rule Proposal Comments and

Recommendations.pdf

On behalf of Morgan Stanley, attached please find its letter containing comments and recommendations in
advance of the issuance of any proposed rules setting position limits on certain contracts involving exempt and
agricultural commodities.

Sincerely,

William F. McCoy
Managing Director
Morgan Stanley

NOTICE: Morgan Stanley is not acting as a municipal advisor and the opinions or views contained herein are not intended to be, and do not constitute,
advice within the meaning of Section 975 of the Dodd-Frank Wall Street Reform and Consumer Protection Act. If you have received this
communication in error, please destroy all electronic and paper copies and notify the sender immediately. Mistransmission is not intended to waive
confidentiality or privilege. Morgan Stanley reserves the right, to the extent permitted under applicable law, to monitor electronic communications. This
message is subject to terms available at the following link: http://www.morganstanley.com/disclaimers. If you cannot access these links, please notify
us by reply message and we will send the contents to you. By messaging with Morgan Stanley you consent to the foregoing.
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Hes  Positios Limits Pre-Rule Proposal Comments and Recommendations
Dear Mr. Stawicis

Morgan Stanley appreciaios the opportunity to provide the Commodity Futures Trading
Comrssion {Commission” ), in advance of a proposed position fuvat rale for cartam contracts
ayvobving exenyt aiad agriealtural commodities, with comments about the practical impact that
DOSHION it sy have on the ability of market participants, nclhuding Morgan Stanley, to
Aianage the dyogmic and comples mi'“ associated with comumodity transactions and
VoSt fetail below, Morgan Stanley respectiully recommends that ¢
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mensa.” As disenssed in
{'.‘ua‘j nigsion vonsider whether to pr opose iterim position hovits tat, i necessar
{ﬁ,?oi;gz‘o:\'S' desire fo prevent “excessive” speculation and deter manipulation, and al the same
e, preserve the marked Bguidity and competition that enal ‘sig, warket participants o discover
prices and NEnage Vh“ risks associgted with their businesses.”

address

L Sswmmary of Morgan Stasley’s Recommendations
Druring this midal stage of the wulemaking process, the Commission faces the chaliengmg
tusk of 1;”1;‘0 t eoliect the transaction data and other information that i needs o determine the
appropriate lovels, iany, of position Hmits {o establish across futures and swaps markets for
tuin exempt and agricultural commodity contracts. ¥ the Comnnssion decides o propose a
HEIEE the transition to full implementation of the Dodd-Frank Act, Morgan
Stanfey recommends that the Commission propose intering Hmits oot it bas the opporiunity to

i dur (ﬂ" 1

an Sianley & supports e comn ma* and recommaeadations fled by the Potores ndustry Asseciniic
CFLATY I addva “dhe sgsuance of any proposed roles setting positon limits ou cortain cog

sxavnpt wad sueionitural commodities. Letter to CETC from Jobs Day mgard, President, FIA, dated Ovtober 12
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amadity Bxehange AcU{THEATY, as wviended by Section 737 of the Dodd-Frank
: wer Pratection Act of 2010 {the “Podd-Trark Act' b The anendmons {othe
Comumissions postbion st authondy ander Section 4s bocame effective on July 21, 2050,

Section 43
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colivet and analyee the relevant data before exercising its authority under Section 4a to set mils
on speculative postions.

"“«'ii"‘ reapect 1o exempt commedities, the Commussion could consider imposing interun
position Lol mtially oo ;‘izs energy contracts that were the focus of its January 2010 Proposed

Rigde ¢ z‘-;f(‘s«*"*«i}; also include certam highly hquid precious metals contracts. In addition,
Morgan Stanley recommends that the Conunission consider incorporating the following
impariat cemponents i any proposed interim position hinits:

e They should be set at fevels that will accomplish the Commussion’s mandate to
pww“*‘? excessive specalation and deter manipulation without reducing liquidity or
hodering the price discovery functions of the ULS. derivatives markels;

K]

= The levels should be high enough 1o allow a margin for the possibility that the
Commmission has insufficient data to determine the rue sive of the market for
which it establiishes the limit;

w  They should be fixed hmuts in the spot month, e.g., the three days prior o e \p ration
that ke into account contract {,‘\}’}H’dtit)ﬂ convergence issues, and secountabilit

fevels for sy single month or all months combined;
s They should miud hedge and other c*{uupiwrﬁ that are broad enongh to exclude
from position hmits all p{w;m*h that nunage risk;

= Comphianes with pfs,zi' on Hmits should be based on a net position 1 economically
equivilent swaps and futures contracts:

s Aggregation of positions for complianee with Bmits should be based solely ou
comumen control over the postlions rather than on common ownersiip of {he aceount
holder; and

s Thev should not probibit a bona fide bedger or risk manager from holding a
speculative position below the specalative limit (e, no “crowding out”}.

i. Morgan Sianiey’s Interest in the Position Limits Regulations te be

Proposesd by the Commission

Morgun Staniey is ¢ highiv-diversified, global financial services firm that, through s
subsidiavics and affiliates, including Mergan Stanley & Co. Incorporated, Morgan Staniey
Capital Group ine., Morgan Stanfey Capital Services Inc., \mn m Stanfey nvestment
Management fne., gnd Morgan Stanfey Seith Barvey LEC ! L provides risk management and

‘

Pach bf the aliovereterenced antitioy is whelly-awned by Morgan Stanley, with the exeeption of Morgar
Stunioy Hmith B LO o which Morgas \tanic v owns 31% of the membership interests, From time-fo-ltme,
‘2’ !hﬂ';; cutivies, s well as potentially other affifistes, muay trade Limit Rigihle Condracts euther for isell or op




)“3‘ E :(4 uiii‘\‘v‘(:e
R il

e

FIVestine

nt products and services to o large and diverse group of clients and customers whe rely
@ produciz and services to conserve capital and 1o reduce the risks associated with

g thelr businesses or wvestments. I tarn, Morgan Stanley relies cx%u}n;wh on the
commodity futures and s waps markets to hedge the risks associate d with thes: Fomert
g",:z‘»:‘.sc,iw‘.,h, and services and with its own physical commodity assets. I the Commission were to
adopt a position ot rule thdi mrpairs the efficiency and Lguidity of the futures and swap
markets, Morgan Stanley’s alality to provide 11s clieats and counterparties with cost-effective
rink management products and services may be directly affected. Imprudently sef position Lot
or au overly restrictive definitton of bona-fide hedging transaction or positi(m,, e.¢., one that
narruwly construes the terms “econonically equivalent” and “econemicatly appropriate”, like i»
would disrupt the abildy of bona fide storage and inmﬁgmrimion n,dgL 5, ke Morgan htfmis.\'

suppiy: heating off to wholesale distributors m the northeastern LS., jot 'ﬁwi to the airhine
adustry, rengwabhie *uc} , such as ethanod and bio-diesel o IhL US w é wiesaie market, adequaie
x;‘;;im'iiii‘t‘»‘? =;>§ refined products to US end users, and transportation fuels overseas, wciuding to the

LIS nulitary

v alse may ‘*ﬂnbat the development of renewable energy projects and resourees,

;.m;i LIS mfm»:smﬂt re projects. Any signiticant disruption in US futures and swaps markets will
negativedy impact the global con },-;‘U.tivu‘tbs of US industry und conmmerce.

A Maorgan Stanley’s Risk Management Products and Services

As the Commission considers whether and ot what lovels to set position Hmits, Muovgan
Stanley respectiully «*n?w-‘viﬁ that it should bear i mind the important risk management products
and services provided by Morgan Stanley and similar integrated financial institutions, and the
adverse mpact im position Hmits may have on Morgan Stanley and 1ts customers, For the
{enunission’s convenignce, we 31'{)&':{3:: below specific exampies of the risk management
SSIVILES Proy f«d 4 by Morgan ‘”ﬁ’id.]iff".4

i 2008, Morgan Stanley, working in close coordination with the NYMEX and ICE,
agreed 1o acguire o large, complex energy position of NYMEX opi'n;n.zs andd FCE futures contracts
from gn FOM that bad assuroed the position from a customer with serfous financial probiems.
Aldthough it was very difficult o value the position because of price volanlity and market
Hiigoidity, Morgan Staniey was 4 bie to assume the position, and the related risks in o tumely and

etficiant wanper becanse of 115 risk management experience. This transaction was possib bie under
the flexible posilion imm and ac L‘nunmblhl‘ level regime established under CHTC Rule 15305,
Az a result, the FOM, the NYMEX, and the market as @ whole aveided the siguificant disruption
that would have ensoed tthe FUM .:ad to conduct an mmediate foreed Hauidation of the open
positions. {n secent periods of financial distress, the ULS. futares markets have adapted and

¥
&

Mlany noed examples of how Morgan Stanley relies on the compmodity fotures and swaps markets
0 hedue the '." 3 i lnenrs i connection with its conumodities business are forthey desenbed in the cormmends
sub::ni ted by Morgan Stanley when the Commission proposed Federal Speculative Position Linits for Reforenced
{ vy Comiruots sl Asscaorated Repulations in Jusvary 2010, For the Commission’s conveniency, a capy of
"**:,.zszm:ni:\, s April 26, 2016 co :

ament letter 18 attached hereto as Altachment A
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remained stable boeanse their efficiency and market liquidity aliowed for the relatively smooth

tramafer of visk to those market participants who were able o assume the risk.

in another exan 1112 z, Morgan Stanley 18 one of a number of companies that supply
wholessle distributors with heating o l m the LLS. East Coast. Morgan Stanley aeguires beating
i thron sifted, global nepwork of petroleum producers and refiners. This mternational
network has proven beneficial to healing oil consumers jn the Northeast, who have recetved
rehable au; ) izo:s even during times of market stress.” Morgan Stanley efficiently manages its
heating oil distribution business by hedging the price risk i incurs i connection with these
positions ;_‘ium‘- oh o combiation 05 OFC swap contracts and NYMEX heating o futures
contravis.” In Mikim 3, because of Morgan Stanley’s storage and transportation capabiliy, iris a
major supphier of gaseline and bio-fuels and, consequently, a significant contributor 1o market
Heiency and price competition in these commuodities.

iy zi{wu
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Morgan Ranley aiso helps airlines hedge their exposure to jet fuel prive volaulity, An
i that bas entered inte long-term contracts to pm‘chasqa fueh af regiona! ndex prices can
ehact m eoter o g swap with Morgan Staniey in which Morgan Staunley sclls a m;tm 1 guantity
jer fusl for g fixed price to offset the guantity of physical jet fuel that the airline has agreed ©
u ’Lh.z:;sx:: at the regional price index, Under the other “leg” of the swap, the aivhine recepves the
gional index price from Morgan Staviey, and Morgan Stanley hedges the risk on 1ts short
xed-price position by buving a correlated wnstrument, such as NY ML}{ MY, Harbor Heating

nl Futures Contracts,

In addition, Morgan Stanley provides other risk management services in the forny of
nhysicaliv-settled ransactions to numerous airlines. For example, through a long-term physical
sappiy agreement, Morgan Stanley agreed to provide each of an airline’s approximately 35
domwsiic airport locations with a steady supply of jet fuel at competitive rates. Under the tenns
af the agreewsent, Morgan Staniey owns and manages the price risk of the jei fuel stored i the
airiine’s oil storage terminals localed at the aivports. Thas, the airline retains the benelit of its
termmnal and mipel m-* ;nﬁ structure but without the risks and capital constraints associated with
Dperaling an exie: fuet supply business. Morgan Stanley hedges its risk under this jet {uel
"h’.‘.m’%i 55.1;}5.}13« 2 <~j;.¢e,.1}umai with both swaps and futures, including NYMEX MY, Harbor
feating O Contrgets, as well as with purchases of the wnderlying commodity.

pani byt

Murgan Stanley’s investment basking and project finance groups often arrange finance
facihties for olionis that are butlding or acquiring a natural gas {ired power plant. To secare te

<= b &

Notabiv, in 2'5”3-"'*{ when humicanes Katring and Rita disrupted heating ot} production st sebneries tn the Uk,
Gl Coust and the shipment oF heatiag ol fo the Northeast on the Colonial Pipeline, Morgan Swaley diverted to the
Newthoast pum nwits of Teating oif cargos originslly to be shipped fom the Mediterranean fo Asin

i Sizm v sublety s feased storage cupacity o the U8, Government to cnable H1o
rweating wi reserve 1o the Nor Jmm

Adidiionaih
samiain 8 strategie
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fmanving, the prospective plant owaer wwust be able to hedge the price it pays for nutural gas andd
the revenues recerved from the power that will be generated. Morgan Su n*?u Commodities
desk can provide a solubion by seliing to the plant long-term fixed-price physical nutural ga» anid,

i exchange, boying fixed-price physical power at an agreed-upon conversion rate. By locking
i ead botween the purchase price of nateral gas and the sales price of power produced,

er plant has the }”a.:“l sk ?‘Em mdc.“l to wllp)(‘}iiﬂs ia,bt 0} jgation. Morgan Staniey

3 n‘mzzicipai aiility o oﬂ"** its purchase f.'s'f the Iong terny power and buying
¢ the sale of natural gas o the power

reselier of power ¢
WY MEX Henry Hub Natural Gas Fatures Contracts to hedge
plant conipany.

Morgan NManiey also relics on the futures and swap markets tor both exempt and
agricuitural conunodities 1n counection with 1mitiatives that pmmoi«f mvestments in renewable

C‘:'if;ii'g{y reseurces. Morgan Stanley already participates auz\ ely m the development of
¥ sC fuel” markeis, such as ethanol and “bio-diesel.” Morgan Stanley tades ethanol,
. and other exempt and agricultural {utures and swaps to hedge the risks it neurs in

12447
<

ivi g 'ﬂm, athve Tuels fods customers.

fry addition o its active participation in the alfemative fuel market, Morgan Staniey offers
risk roanagernent services for the development of repewable energy projects. For example, in
2643, Morgan ‘\ih‘m:{;‘ - helped o renewable energy project developer to finance the construction
and aperation of g 210 megawat! wind farm in Mostana. 1n order fo secure the financing
necessary o consiruct ﬁ ¢ project, an energy price hedge was requ;md 1o ;73'5;1«'%(1@ assurance of
adec ;u _ Qi tu mance m* debt ol ;aimm. \1 05 Smniey pmvidcd nenergy pmu

ouipnt oé hc Wi m 3 Ty \u‘:ui be sold, Wit houi thh md e i n}m e, Eu, Wi w] farm wma%d} Yo
a0t bees finaseed gnd, theretore, would never have been buiit. Even though power prices have
sinee dechined, the wind farm’s revenues are still sufficient {o sevvice the debt load because
Morgan Staniey provided it with & financial hedge. To manage the market price risk it incurred
mancial hedge, Morgan Stanley sold futures contracts and swaps across a

n
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P
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iety of nsiruments, inclading natoral gas and power. Morgan Stapiey alse entered into option
contracts to manage the risk associated with the short options position that was created when the
hodge was provided,

it is oritical for the development of future renewable energy projects that such revenue
hedges be ~3‘f«mdm, These hedges can only be made available when there 1s adequate Hauidity
i the futures and swaps mdn\eh and when hedge exemptions are broad enough to enable risk
mmgement service providers like Morgan Stasley to use o variety of fostrussents fo manage the
pisks {EM» neny eftactively. here was, for example. no buver in Montana interested in enfering
i shi-vear contract to purchase fised price electric powaer that could have been used as an
isks associated with the hedge, However, through 2 combination of Mid-Columbia
- ponwer and natural gas swaps and futures contracts, Morgan Stanley was able to
ively the risks associate m’;x ith providing this bedge to the wind farm.
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H"\w examples dlustrale in a non-exhaustive fashion the broad srray and types of
transaciions invoelving futures, ‘—‘W‘i{‘*} aml phvsically settled contracts th 1t comprise the risk
management services and products offered by Morgan Stanley fo its clients and counterparties,
Maorgan Staniey relies on t,h efficiency and Hygui dity of the derivatives and physical
conuedities mearkets 1 order fo trade effectively und manage s dynaraie bedging reguirements.
The con 1) lex nature of these transactions and the reliance upon different, though corelated,
commaodity products for hedgig parposes underscore the need for a broad mierpretation of the
terms “econonneatly equivalent” and “economically appropriate” in calenlating an entity’s
sonition for comphance with position limits as forther described in Section 1V below, as well ag
i “Cis‘.‘i’ii""i‘iﬂu whether they gualify as bona fide hedging fransactions or positions, as descnbed
i Sechion VI below,

fiven if the definition of @ bona fide hedging transaction or position wuder CEA ‘écuion
4a{ m{l) as umended by the Dodd-Frank Act, were to include all of these activities, Morgs
Staniey urg : Comizssion to avoeid adopting an overly restrictive position Hmi rule - that
would e‘e},s.""iﬁczs.z‘aﬁ" Bmit purticipation i the fotures and swaps markets by specuiators, as well ag
hedgers whose activities may not fif within that definttion. Otherwise, the resulting loss of
Hauidity and e need of market participants to distmguist: positions that do and do not qj“' I
hona fide hedging positions muight result in the futures and swaps markets becoming le
and iess cost-effective for all market participants.

i1, The Proposed Position Limits and the Definition of a Bona Fide Hedge
Shouid Balance the CEA’s Position Limit Mandate With Market
Participanis” Risk Management Needs

Uinder UEA Section 4a, g3 amended by the Dodd-Frank Act, the C?"T(“’ is authorized, in
accordancs with the siandards set forth in Section daa)(1), to set position limits on the following
CONLACTE NVOIVInG © xempt and agricuitural commodities: futures centracts and ophions contracs
traded on o designated contract market ("DOM™) (Section 4aai( 1)) swaps that perform oy atfect

signtficant prive discovery function with respect to registered entities (Section dafa)( 1) and
swaps that are cconomically equivalent to fitures contracts and options on futures u_mimx.,m
traded ona BOUM (Section 441{' #31) {collectively, “Limit Eligible Contracts™;. Congress granted

the Comnyssion &uihuuiy 1o 251 H S} Himits for me Eiigible Contracts by January 17, 2011 for

{acd

exempt commadinies and by Apnil 17, 201 for agriculiural commodities.

o]

5i

Morgan Standey appreciates that, in considering whether to establish position Bmits, the

{FTE s roquired to balapce carefully multiple objectives, including preventing excessive

specoiation and e TSt wing that any hmits do not reduce liquidity or dmupt th gn ioe discovery

function of the relevant markets, or contribule to 8 migration of the price discovery {unction to
‘ i t;

)
"
,

fore PG RIRIE

els. I i\.ud Sen. Blanche Lincoln, prior fo passage of the legislation, m,pn astzed
that "regulators must balance the needs of market participants, while at the same Ume cnsuring

i

that our muzkw:z‘c*ﬂmm Bauid” She also observed that ‘“ﬁmm is a legitimate role 1o be played
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by market pattio ; wints that are willing to enter mto fulures positions opposite a commie ;u(;i eind-

user or producer” because such trading enhances market liquidity and price discovery.

Muorgar Manley respectfully recommiends that, o formulating any postiton L proposal,
the Commission vonsider the potential impact that position lmits may have on market { Bigquadity
and open miterest, Oreditworthy and sophisticated companies rely on the ﬂi,,mcncy and price
Hacovery fanction of the markets o provide important sk management contracts and servives
£ thetr ci';.s::ntx, including the ;m;dun‘u and services deseribed above. Reduce i%n}uid;ty will

sk it more costly i wcommercial u:mpmu to hedge risk, and those increased costs
sitimately wit! be passed on to consumers

-~

Y. The Proposed Position Limits Should be Based on a Position Holder™s Net Position
in Linvit Eligible Contracts

L the Aot also muintaing the long-standing requirement in the CEA that the position imit
v 1o unet long or a net shott position. Morgan Staniey supports this common-sense

nroach 1o petiing all swaps and futures positions 1 an economically qum alent Limit Eligible
Congract to identily a tader’s long or short aggeregate position. This aggregate position imii
p‘-"s';vmm’; recognizes that barviers between conmiodity markets are i gm‘“zxmgév permeahle, and
tgmi’ et iﬂ‘mm:‘x 1s based or getivity in each onderlying commodity market, not just on

ode faodity or exchange. Thus, imposing limits on the set position will be consistent w;th the
Commission’s olieetive of preventing excessive speculation.

The Act reqguires the Compission to impose position funits on Limit Eligible Coutracts,
i )

Y, Any Propesed [nterim Position Limit Rule Should Aggrepate Positions Based Solely
an Commen Lontrol

When applying poesition fimits, the Commussion should aggregate positions that are
commaondy condrolied or traded mummm foy am express or implied agreement in accordance with
he operative statutory language. See Section data) 1), 1t shoold not aggregate posinons that are
ey ».:ndcr:iv controlled ~ even if they have some threshold of common ownership interest.

-

Aggregation of separately controlied accounts of affihated corporations or other sunilar Jegal
enifties based upon common ownership is particularly unnecessary and wappropriate where the
conmmon ewanership mterest is beld by a parent or affiliate that does not frade vormmodity tutures
contracts or swaps, sad the tading aftifiates share no ownership interest in cach other, and there
1s e ntent o cirounyvent position hinits,

248 {daily o4, June 3}, 20407 {Letter from Sen. Chrisiopher Dodd and Sen. Blanche Liscaln
ad Rep. Collin Peterson).

Seuretary, Commodity Pulures Trading Commission, e }‘mpz ey Fedemld
.*.«:,d frnergy Contracts and ,\\muahd Regulations, dated Aprdd 26, 201
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megating positions based simply upon the ownership interest of a parent company,
woukd create exiraordinary complications for most modern corporations, including Morgan
Sia 3%@’ that bave affiliates whiclh trade Limit Eligible Contracts. For example, as Morgan
S m’fu ot in s April 2010 letter, i funds in its mvestment managerent business werg
sitions that were subject to the posztwn Hmit qzlc ad} pmmmzs \xmi** have 1

s the businesses are separately m'i'wmd an d ihw tmdmg I8 St‘?(xfdlb}' &(mtmﬂ ’i Ef
eation 8 based upon commeon ownership held by the parent, separate and independontly
ged affiiiates would have to create procedures and systems to share position i n‘&n*emtzm‘;
that othorwise would not be shared.

'i‘w.fée*msz;:ax i? may st be appropriate or legally permissible for two separately managed
husiness Hies of the same diversified company to share information regarding their respeetive
soRionRs i sonw cases. For example, consistent with #ts fiduciary duties, the investment

msnagement businesses 05 a financial services company frequently may himit the flow of s
suformnation hat may be passed to atfiljates. There miay even be sttuations in wihich two
f”}m“'*"im s with a foint venture relationship suddenly find themselves in the predicamnent of
having to aggregaie and share infoemation about cach other™s positions. In the case of a broad
fuancial services company with interesty in many businesses that may need to use the futures
markets 1o hedpe thelr separgte and independent activities, there may be contractaal and
:eiary conflicls created by the need to allocate the lunited bedging capacity that may be
avatiable asn result of application of the proposed limits.

i the Commission decides 1o requive ageregation based on & simple ownership inferest
threshold, it shoald provide markel participants with the oppeortunity to apply for disaggregation
hased upon s demonsiration that the affiliates” trading 18, in {act, separately controlled and
information barriers exist. An aggregation requirement based sinply upon common ownership

would resiriet the ability of separaiely m dﬂdg,tvd businesses to hedge their s¢ parate risks, and,
wu%‘z{w’ the sbility 10 apply for and obtain disaggregation relief, will restrict their use of the
coz*vmwtv futures and w'"ps markets 10 provic i chients with cost-efficient nsk nunagenent
ervices, This, in furn, will reduce markel figuidity and the effectiveness ol the erd QCOVErY

% Q¢

funetion of ii,, markets,

¥i.  The Methedoelogy Used by the Commission te Set Any Puosition Limits Should Be
Transparent and Any Position Limits Should Remain Predictabie

The methadology used by the Comurussion to set any position limits should be
fransparent @mi 1} stich Houts should be predictable so that market participants will have
ceriginty about the v ?“kﬁ they can undertake i thew businesses. Positton limifs that are based
upon a percentage of open interest or that are ad;u»tud randomly based on changes of open

2

1 .

See fd As pravicusly noted, certain of these entiites are reflected in the organizationsd chart.



Mr. David Stawick

23, 2006

et
LACENE

Paue 9
g

intorest muy fusther disrupt the ability of market participants to hedge their business risk. As
demonstrated by the examples above, Morgan Shmluy like other similar companies, makes long-
term contrmetial commiiments to clients that it hedges for many years into the fature. there is
it bazed on the percentage of open imterest for any given contract, the hedge may exceed the

Hait and would not be successful unless the fransaction qualifies under the narrow definition ofa
bona fide .hw\*m“ transaction. Alternatively, Morgan Stasley may hedge the majority of risk
arising from those commmiiments in the nearby months or years where there 18 greater lic ;{.;dm« i
which case the position might similarly be in excess of a percentage-based Hmat. 1 there

uncertainty about | ivahmv to re-establish those hedges in the future due to an ancertain
pasition Hmil regime, 1 fivm mwight peed to be prepared for the possibility that it will not be able
to re-cstablish those h cdges i the future due to changes in open mierest. These long-term
positions potentindly will bave to be reduced in order w comply with new postiton Hmts
resuiting from a change in open interest, even though the hedging requirements will not have
changed.

2
[

&

Moreover, due to the uncerfainly that would be created over time i Hmits are set based
on 4 pereertage of open tnterest, some market padicipants might choose to avoid the futures and
“m; markets even though their postiions are currently below Himit levels due to the foar that, as

g resufi of no action by thew, a decrcase m open interest would cause them o become b
\*03 atton of the Hmis, As o result, some market participants voluntarily may choose to frade at
ey eis mum anally below their permitied Umits to ensure that they do not inadvertently breach
$515 The entntended consequence of such a position Hmit rule might be that the
cumulative effoct of the position reduction by energy market participants over tme and the self-
imposed lower miis will create a domino effect of further reducing open inferest, which, w turg,
wit] cause the position Himits to continue o decreuse over fime.

Vil The Propused Regulations Should not Prohibit 2 Bona Fide Hedger from
Heolding an Otherwise Permissibie Speculative Position

Morgan Swnley respectiully submits that the CEA, even amended by the Dodd-Frank
Avt, does not authorize the Commission to propose position limits thal “crowd outl” speculators.
Morgan Stanley §““"3[ud out in s April 2010 Jetter the frony of 2 rude that prohibits a hedger
frean holding a speculative position within the speculative imit while relying on its hedge
axeniption, but that allows specolators to hold positions up to the maximum position Hmit.’ o By
the Commission’s own defernumation, a speculative position that is wathin the Spccuid Ve
position Hmit 18 1ot eACessive ¢ ;s ’cuiaﬁnn As a result, there 18 no compelling reason to prohibi

fescd

campanies that rely on a hedge exemption from taking speculative positions t a’at comply with

&

g

apphicable position Hnnts.

See id at 6
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¥ii1, The CFTC Should Use its Authority to Exempt Positions From Specalative
§’z}saim;s Lamits Beyond Those Qualitying as Bona Fide Hedging
Transsetions under Section 4a(ci(2)

£

The {ommiasion has broad discretion under Section 4a of the UEA i erafling its

proposed position Hmis rule. B should exercise its discretion to imterpret Section a2
wcluding the term “economically appropriate”, broadly to permit products and services sinilar

i those duseribed in Section I above, to qualify as bona fide he dging transactions or positions.
For example, the interpretation should be broad enough to recogmze that different commodities
Izzw sufficient oorreiation o qualify as economically appropriate substitutes (e.g., natural gas for
ceriain power products; heating ot for jet fuel).

Furthermore, Section dafa)(7) authorizes the Comimission to “exemy, conditionally or
anconcitionaily,” any commodity contract transactions or posiiions from i1s speculative posilion
himits. This autho it‘ nrovides the Commussion with Sexability to permit an exevaption {or
transactions that serve functions simsilar to bona fde hedging transactions, but that do not fall
sguarely within the hedge defimion. Morgan Stanley respectfully recommends that the
Compnission rely on ity anthority under Section da{a)(7) to exclude positions that hedge risk {rom
any proposed speculative position Bmits thal mught not otherwise qualify as bona fide hedging
srgnspctions onder Section date ). In addibon, Morgan Stanley suggests that the Comnmsseor
nropose application proceduares emci the criteria it witl consider in its decisions on whether i
grant sue b exemiptions, As part of 1ts proposal, the Comnuission could seek comments from
market participants on the factors that the Commission should consider iy determining whether
to grant exenlions from mits for posiiions that constitute hedges, but that do pol contorms to
the definition of bona fide hedging.

ix. { osnclusisn

Maorgan Stanley conmmends the Conumission for reaching out to market participants o
clicti their comnents in advance of proposed rulemakings as it works o implement the
requirements of the Dodd-Frank Act. We hope that the Compussion and its staft find owr
commnents and recommendations helplul in formulating any proposed position Hinit rales. Please
contact Willigm F. MeCoy, Managing Director and Counsel, at {9143 225-3344, or Charles
Collins, Executive nilu_h}f at (2123 T62-7008, if you would bke to discuss § these issaes in

further detail.

submitied,

Respectfully

Symon TiW. Greenshields

Managing Director and Co-Head, Giobal
Commodities Division

Abtachiment
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ATTACHMENT A

New York, W1 F0036

Aprif 26, 2010

Rer Proposed Federal Speculative Position Limits for Referenced Energy
Cantracts and Associated Regulations, 75 Fed, Reg, 4144 {(January 26, 2014}

Dear My, Stavick;

S.ani ’1;7*}1’{,@&118:: ihe op poriu nity o comment on the Comnmodity Futures

{ {‘f C7or "Commission”) Notice of hupm: d Rulemuking concerning
; },i 3 for RL crenced Energy Contracts and Associated

s, 1nsge d ot Jamuary 26, 200007 Morgan Stanley respectfully submits these comments
rily o address the adverse mipact that the Proposed Rule would have on the ability of
ket pariis p?-r-n:, fucluding Morgan Staniey and other financial and ene
e the complex nisks associated with physical and tinancial energy transactions and
nwsi:ms_ma.

@y DUSIesses,

As Murgan Standey demonstrates below, the Proposed Rule does not accommsdate

«:rénu,ii*' iportunt conunercial rensactions and trvvestments in energy products, services and

wfrastructure, For this reason, Morgan Stanley re ‘pecm;il\ urges the Comrsission not o adopt
the f’!‘(.‘»p(}ﬁr&d Rulc instead, the Commission should rely upon 1t exdsting reporting reguirements
and market surveitiance structure, which together have been effective in preventing excessive
;wu;idmm i the energy com nmdm futres yoarkets. The Compussion shouid enbunce those
reguirements before adopting the substantial changes set forth i the Proposed Rule,
¥ mt*‘«err' ave, because Congress 1s considering legisiation that substantiaily wou}d amend the
Commodity Exchanue Act (CCEA™Y, including provisions that would affect spoctiative position

—

ciig the "WOPTY and

with respect W the preposed regulations, the “Propesed Rule™).



dracts, the Commission should refimn from aling any further

i1 Congress compietes i work.”

i, Morgan Staniey Has A Bignificant Interest In The Propased Ruie

&

y-civersified, global financiad services 11
: ling Morgan Stanjey & Co. Incorporated { 5,
IO i'm" MO {r 1 Movgan Stavnley Investment Management Inc. -'“i\»i&&iM"’}
SLLC ("MSSBE LLO™, provides risk management and
wis and servic 1gc st diverse group m”cis
s v, Morgan v's husinesses participate in
R ITAEEE cui,un\ retatl commerce, real estate. i e “<>n§; wohig
ic sonne of the largest global nstitat om‘ VeSS, conumer
“shysical coramodities, small basinesses aud private individuals,

ab ‘3?6”‘3&,‘» 3mith

WivEstment
fnancial serv
¢ 1o healt!

iates that rely on the conuvody futures markets, For

¢ hoth futures commission merchants {FOMs™y that trade

\\2{ OFITEY
NATIDIE,
cotpynodi

markeis withy o number ofs

Lkoand

futares con 1; aels 03 *hz ¥ of clients. FOMs provide their customers and the futures
: Hor

ai services maddition 10 trade r-‘ve-“'ulifm and report
e clenring m mi s, FOMs provide the capitad that makes g
sled d srivatives transactions and that will be sritical to ¢
reies o more prinducts, sueh as gver-the-counter (POTC7) denvative

5 oalso have nterests in g namber of commodity trading sdvisors a ;gi COIR
poot operators. These z*mu aariage sssets and offer investment nmmgumm BEIVICES 10 &

H

;iaie i. mf:b thid g.hgy may (,v::.;, MERATE OF aCIre.

, 238 years, Morgan Stanley bas invested substantial fume, talent and
capifai o dﬁ‘v’smp éi‘% £ReTEY ¢ f'mnncxiitics businesses. Through MSCO, Morgan Sianley
srovides plivsica! supply amd offers a wide range of risk management products and services io
sors, merchants handiing, and commercial users of energy conmodities. To
i sy business, Morgan Stanfey takes positions in the spod,

3

PORICETN, PTOUES

the nisks gesocinted will i energy

i !L(- by the Tastinae for Agi
,al with another Smts fun

0 Soacd of Trade cor fitures
i naterialh Z HERN }'f:mt. Moggan Stanley does net manage any funds that Gl ]
Hecond, eault of positic gritig, the Coms :

description of 3 .

W v fotures positians, The Conundasion koows., therefore,
orn futires contract posiion w Maych 2008 did o
thhGihC FATP s asserton abowt Morgan Stande
SET m:a,l wer trust that the Commisaios will not consider the |
1 aboul the Proposed Rule,

.



frward L o erude oif,
A i;s mam, md. Ls g ‘wnim“ and heating oil. Morgan
we and expertise in the physical and fnancial energy markets enable i o provide

£
sducers, governmental w, petrochiemical companias,

faiyral

Fentities, refiners, (min 5
‘ eesiors andd olher commercial chients with high-value, cost-effective risk
ment soludions {such a3 customuzed hedging progranis izdam:l;.g to production,

:‘;z,zm‘eﬁ and a‘emrvL-:.:"i.a}.,‘vemor}f managemant’ and structured transactons (such as the
i'm‘; of energy-contractsy. Morgan Standey’s energy clients rely on these nisk

cni products and services 1o conserve capial snd 1o reduce the risks associated with
“commereial businesses. Through MSCG, MSIV s funds, and othier aftih ui\;g

ey wise iy un active and substantial Investor in assets for the production, storage and
v commodiies, and in enery £y sector wnfrastructure },‘,I’O_iCCY“

' 'x:},.f refies ;?:x”§€3‘1:’ii\~‘ﬂl:,f on the commodily futures markets to hedge the risks
it it provides 1o i3
ey depends upon the
unetion a;.:f L:AE'L £o mmumly fu.iumnwrm:is,, it strongly supports
tsurveifiance and enforcement efforts to ensure that com

sand orderly.

i dhLona Y i'

sty futures

markeis

Pased ¢

active user of

o caretud review m“-"*m Proposed Ru}*' wd our extensive syperience as ap
atures contracts and OTC derivatives to manage prive risk, we believe that the

I

Hy ‘om‘w*"i Ruje wili hove o substaniial negative mmpaci on ﬂ wenergy markets, Ia particular, the
e nmwé Rule will divec iy and mzz-c:asx_mahiy it the risk managenent services thut Morgan

ar comm z': 3 it ;’*;’c)*fiéc o comunercint enterprises and fivestors.

i R }\, may infubit the ability of Morgan Standey, its funds, and mauy
mto hedging strategies that would enable them to invest i energy and
g much-needed energy indrastructure and renewabie energy
Azxaresalt, Mmuau Stanley 1s submitiing these comnments on bebadt of itself] its funds,

.:be*:;a::; 14::- 2Xpress iR concerny about the Proposed Rule.

v mm, SeCiny wasels, i ‘(:L,

i, Sunumary Of Morgan Stanley’s Comments

iy the NOPR, the Conmussion proposes tor (1) implenent now speculative position
Hynils i certain energy futures and options on futures contracts: {23 preciude commureial
'i T ifmzx i swvigy dealers rom teking speculative positions if they rely upon the proposed
{33 treat risk management posittons differently fron hona fide hedge posttions; and
ggzevggzéion of positions iy accounts ot alliliated wmguzm s that share a ey percent or
nership. The Comnrission’s stated goal i proposing these sobstantial
sulatory treatment of energy futures mmmu 5 to “dimimish, ehining
BAEC ;ﬁ-ni gxoeagive ‘-pi.,uiidi on causing sudden or unreasonable fluctuations i the price of
, OF urrwastanied changes i the price ol a commoduy.""

{fangary 20, 2013
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CEPEC ’f’u?i'y subunits that the Commission should not issue the Proposed

»  The Proposed Rale prevents an uriegrated financial and energy services company,
' ythat ncludes both a commercial energy and an OTC encrgy derivatives
;. that relies on 2 bona {ide hedge exemption 1 a spot month or visk
L exemption, front taking a single speculative position. The resiviction §
secause 1 would require hcdgnw frms ope ating in o dynamic encrgy
tet to demonstrate that every tutures contract posifion ia complex fransaction
portivi containing phyvsically setiled spot and forward transactions, inventories of
physival cornmodities, and ()'“{( derivatives, 15 a hedge positton intended to protect
sgminst adverse price movemenia of some other position. Moreover, the Commission
wld vefrain from fssuing a rule that, due to the “erowding out™ provision, has the
wal effect of prohibiting hedgers from entering into fidures positions which the
ausaion has determined do not constitute excessive speculation when entered
it by apecalative traders.

VRS 24

= While the stated goal of the Proposed Rulde 1s to dimimsh or prevent excessive
speculation, i ciually prevent an mtegrated financial and energ
company from hed t:mL the risk management contracts that it provides to producer.
processars, merchanis, and commercial users of energy commoditics, By p idtmf' i
avbitrary oyt {two tines the speculative positon fimait) on the size of a swup dealer’s
hedge position, the Proposed Rale will have the unminteended, vet demonstrable, effect
of radueing the number of entities that can provide these important risk management
dees and annecessarily limiting the capacity of Hquidity p}‘uvidcrs. The resuiting
cuiiv am= mereased expense for commercial and municipal en es 1o hedge
wularly s dess Houd contracts and markets, will increase o
¥ and their retail customers. Thus, the I

acerbate already difficult access to capital and adversely af
L‘:a,z‘,u.z{.i(n:e. of many of these enterprises.

51 SCTVICES

Wi

1}'!0*\&.,@ Rul 1t
2ot the financial

{

*

¢ lgcertainty alout the future size of position limits wili make commercial enterprises

unsure of whether they have sufficient Hexibility to hadge their long-term price risks.
wit this certainty, they will have difficulty attracting long-terin mvestments to
g) or vpgrade much needed energy assets and velated sector assets, including
ucture and rencwable encrgy projects,

The Comnussion’s proposal to require aggregation of positions based solely upon a
L% %

sestt ewnershug test will further reduce the abiiity of many market paricipants,

i Motgm ﬁiizmiey, toy offer risk manageruent contracts and services to thew
i and her'iw their physical energy posttions. The Commussion did not explain
i proposes o abandon its longstanding pohey of allowing exchanges to

Lae

sgate energy positions hazed upon actuai control ever trading., Without separate

axempiions for separately-controlied affilistes, the position iimit'“ w=lE, e insufficient
o aliow many market parhicipants to hedge the total risk of their phvsicnd and swap

posttingy, Thas, affihated market participants seeking 1o he itC the price risky of their




snergy and nisk managerment positions may have no chowee but to rely more
b Q70 derivatives and foretgn fubures markeis.

® posed Rule i3 not necessary to prevent excessive speculation. The
R zan prevent excessive speculation sore effectively an wil} f
st io the macket by using and enbancmyg #s existing a uthmz . For exanple,
son oo inercase the frequency of ts carrent Special Ca h DR SwWap
dealers and conwnodity indey fraders from a mwonthly o a weekly basts. In addiion,
the CFTU can imploment and admimster ac uunmiﬂlm rules that apply across
ruiliple frudimyg platforms. These enhancements would ensure that the CFTC has the
fouis that 1t needs 1o address market congestion or possible excessive "spcc;\;éaf‘ion hut
alsoowould aliow energy market participants to have contimued acoess to eritically
sportant visk managernent coplracts.
s (ongress s considermg amendments to the CEA that likely will affect the Proposed

inorder to avoid wasting substantial public and private time and vesources, the

{
;
{ o should wait ungi after Congress acts betore conaidering the need for

COMTISE:
e podition Himits rules,

f1i.  The Proposed Rale Wil Substantially Disrupt Well-Functioning Encrgy Markets

ey respectfilby submis that the following aspects of the Proposed Rule will
v o the most eredit-worthy and so,)]asm ated COMPAEES 10 Prov tde smportant
toontracts and services o energy market partici pants and to mvest in eritical

N

i ?’1‘?;.:} Zfiikf‘-.fiﬁ'i.’f pasaed 15

Hons against ﬁedge holding a speculative position i a spoi msuth or risk
agers holding a speculative position within a risk mavagement exeraplion;

#  the disparste eatment of commercial bedging and risk mansgement fransactions;

& the anceria

ty about the size of position fomits n the future; and

regard toowhether ¢

The ic wiEEi ¢ widespread unintended consequences, For exaniple, certain
pes of iz‘“;*w fasit s risk mranagement transactions may be either impossible to obtun or

fiore cmt:v anad less effictent L‘:]‘Idi;}z“ the Proposed Rule, particulariy when mar 3;11‘*;“1;};1;1‘?3 are
experiencing fnand 3 -:ii?‘iic.zﬁé.ies or when energy markets are volahis Az uresult,
P

iba "v; osed Hule renge systemie risk without preventing excessive speculation.

Al By Restricting Hedge And Risk Management Exensptions, The Proposed
Hule Will Substuntially Disrupt Commercial Business In The Energy
Markels

s ¢ hedger from holiding even ong speculative contrac once

The Proposed Rule prod
the bedger relies on 118 exemption to exceed the proposed speculative position Tt in the spot

oy




nanagernent exomption wrthe all montis combined (HAMCY
o ;st of {he restriction s to “erowd oul” any specalabive i;aadmg from hedge-
g - Thus s 2 significant and unwarranted departare from longstanding
HINRUSSIOn ‘*“d L\dm sge mterpretations that perout those with hedge exemptions {o holid
specciative postions L'.p 3.0 the \p\s:uim* fimit, The Compussion bas provided no explasation
as oy whyt is o depart from its pror practice and impose materially different and
more restnetive h mmm/ futures market,

SERTIVRI) thc :Laii fevel of the hmits. T‘E’ma Quch %l'mti‘aiaii‘v'c posit'imzzs

smids effectively wouid not be deemed “ex :
rule that has the proctical effect of pie *zhihiz‘zi
w Commussion has determined do not constitute

‘(\)[)G\LU i1
1 front issuing
éz‘mn :‘a‘zfemw o iwiUi»w positions that ti

3 k“"“* Ve \}‘CQU ...1;(1" :

2y
ok
¥
i
2

The “wrowding ont” pr{wigiom of the Proposed Rule wee impractical *m,dtm aperfect
aetion portiolio, without a single speculative futures coniract position, is very

oot im g’msw% o roaintan. Becanse positions are not stalic, futures trades ¢ \
remain hedges for the entire duvation ot the underlving contrael. i

sl &8 i‘ﬁ;tlll"da Oy 3

e ‘i?i;‘-dg’;'&:‘f :sm.m\.n 2Ry

or 18 hooked aut, cancelled or terminated as a reselt ot a defaaly, the
ss posttin wrgualdy s no longer a hedge, af least oot for the oniginal

TOS,

wtio. "x’::i' ihc Company s over atl transnction portfolio may still be fai. Por example, ifa
_ 52%&321;(;‘-1’ _zwa with its counterparty to terminate a swap carly, it may not be possible
wjuidate the original hedge position in the futures market. Sumilariy, i
had business, & swap dealer may agree with a counterpurty i Agia fo feriminate
wc ap at o time when the NYMEX markets are closed or when ‘there is Iitle or no
: ¥ The syap dealer moay have to walt watil the following day’s session to lqudate the
,mu,ca position thut conatitutes the hedge. Under the Proposed Rule, when the swap iy

i G, the {utures }"?\' ton wnay be viewed as a speculative position that could visdate the
ERs! wgenent exenmption. [ the Conunission were to implament the Proposed
u would need to provide guidance o market participants on whether
3 ﬂo'\*itioa fimits under these types of crrcumstances would be considered 3 violation
at

e

Furthermore, as described below, managing a complex portiolio of pliysical and finaneial
cpergy transactions, mehuding options, in different commodities with different produet
specifications, different defivery points and ditferent tenors docs not invelve simply exeouting a

uy; the FIA addresses the qnestion of whether ¢
; ;)‘on,bmx vy speculs ion that would not by “exe
; seive speculation - not de minunts or moderatn speonianon -
eorameree 33 caused uareasonable ov pnwarranied price ok hown
wald not add 1e risk of excessive speculation with w
Bodger with bedge postions ap fo the specalative pogibon Bt j.mm bl

The Commission nowhere explains how ¢ hedger's establishment of

Sgould ereate
above, the

concerned,
G EVen DR
Hlative

PATNIR]

el onday (oveven vy o) the spaeudative st would smount t “excessive” speeulation.™) See }i,x} etiera 2123
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hwzaa zzer‘g;f transaction or an OTC energy swap and then an cqual and opposite futures

vy
l
s
3

dy-traded futtires contracts do not exast for every type of conunodiny
wation of the sanwe type of commodity.  For examiple, Morgan
ransacts m the NYMEX No. 2 Heating O futures contract (o
20 mvcn’orz«;:% and physically settied and financiadly seitled
ent grades of jet fued, kerosene and diesel fuel, a3+ well n
Beating oil, Thus, fidures positions aot as hedges for

iy

different grades of
cormmodities that are not perfectly matehed by specifisation,

s .ET*'éz‘sn activeds
for every speci?

= Becond, artively-traded futires contracts do not extst for every location af whach
cosnmercial covopanies purchase, scil, and deliver energy commodities. For
the prisoary hedging nstruments for ratural gas m the YR are the
Y MEX chr}' Hub patural gas fatures contract and the sigmticant price
diseovery voniract traded on the InfercontinertalExchange (MICE™L There are,
Benwiver, ovar 90 natural gas pipclines m the U5, cacl with multiple dehivery
ose, approximately 60 delivery points are actively traded. In
al many more d livery poi txi »mez% aims;- s pi;)@iéncs

example,

s

ponis and of
sddition, fransactions
say be hedged with the
However, th ?gﬁs Have bd‘wi:’ mk buwd upm} ht: duf’ere nee 37!‘;;‘(\\"60?1 the
price at the physical delivery point on the pipeline and the price st the futures
comdract dehvery poml. Morgan Standey and other integrated tinancial und energy
SEIVICES COMY mzér“’“ help their chients manage this basts nisk. Thus, futares
poaitions actas bedges for ransactions that are not perfectly matched by defivery

lncation.

b

o Fuuaily, activelv-traded futures contracts may not exist or mateh the dates or

fenors of the badging and trading needs of Morgan Stanfey’s clients. Morgan
Stanley may provide a client with a fong-dated swap with & term of s
Povause futures contracts nway not exist for the entire tenor of the swap or hecause
Hauidity iy deferved months migy not be sufficient, Morgan Standey may hedge its
e:):g.)()su.fo under the swap by enfering into a risk offseliing position using 3
sequence of near-tern: Mutures contracts that are roded torward trough the teem ol
the swap agreemnent. Thas, futures posttions act as hedees for iransactionus that
are not perfectly matched by tenor,

veral NCRIS.

be forepoing exsmples show, Morgan Stanley and other mitegrated financial and
CSRIVICQS Cf‘ﬂ""‘{"élm“s that provide rigk management prodoects and sevvices rely on futures

coiructs as part of o complex poatfolio (o hedge inventories and fransactions that are not




G withothe specification, delivery pmm or tenor of futeres conmacts.” Thus, |
sal for compaies that provide customized risk management contraets to “earmark”
ract as o hedge for any given transaction. A puticular J’;z*w"*: ;*»;)sriiiaa} Y
sk characteristios of different trans amonx that are held 1w the same portfalio.
casactions being hedged ave swaps and other financiaily- \uzm a\,zw stives, the
siding out” provisions would not allow the company to hold a speculative position. The

0 “;,tm Js"*‘-“z‘:i’b;f“: may be exposed o the legal risk that a futures position exveuted as & hedye
may be e Limz acterized as a spoculative ponmon if 1115 no longer treated as the hedge 1o the
wetion, This fegal risk would have the serfous consequenzes of endangering
to retain s hedge exemption and/or risk management exemption and

: cosresponding enforcement risk, The fikely result of this tegal risk will be to

iost in the futures markets, which will fh'mip‘ the energy markets and
£ cost-efficient s k management products and services.

y 10 assune their
v transactions becguse Morgan Stanjey has -‘m g\-'lt“rh;n ce, avitlable Dnanciad
.ﬂ, farge trapsaction povtfolio, and global phy op:mhum to effectively
sntities, ke Muorgan Sta ak\,- om}; are a.ii 10 iu}\“ on this role beeause ¢
1o energy raarkeis gives them the nformahon a’;cc»‘:«"safiy 1o make informed
2 fzd when 1o assime these risks. As a result, they need the Sexibihiy o
e the composition of their entive portfoiio and in response tix
4 iding a speculntive position
ge or sk =mznmzcmem exemption will eliminate this floxibility and hnder
companies, %;z»:c Morgan Stanley, from providing clients with risk management products and
wes that addvess their anigee neads. Without the ability of imermediaries to perform this
role, producers, merchants snd end-nsers alike wouald either need to bear more sk or
niticani amount of time, human resources, technology and capital to manage these
§ vt their own,

‘, ¢ arket participants turn to intermediaries hke Morgan Stankey &

SRVESL R

complex basis

B. By Restricting Hedge and Risk Management Exemptions, The Proposed
Rude Will Limit The Ability Of The Market Te Resalve Distressed Market
Situations In A Timely And Orderly Manner

?s'diW tuportant, tme-sensitive sransactions will be difficuly, i oot impossible, i execute
wicker the Proposed Rule. The inability of Morgan Stanlev, and other similar campanie
execute these § ;; ¢s of transactions efficiently will increase, rather than reduce, systenie risk m

the energy fulures and related markets,

; snd fenor, there are (':ihc:rch:arz
i ami contracts bm : hedged. :
‘ > REUHOPACE 08 PRCINE lhui differs hﬂm ftures th 3
. “ratio Tedging” may be used where there s volumetrie diffe send 8
: ahzm modines, 103 g\dmpi\, due 1o the differont chemical attributes of fuel of
notional volnme of fuel o3l with positions egual @©

puacy
whasior




targe, comp 3»« energy posnzo~ m‘ N*y %H-\ options .md i\ i"' futmu N
had assumed the “‘r(}sim‘ﬂ imm i customer mih financiai problems. At the
: m'irh and mar . was very difficul
fo value the p nder the existing MNﬁJlOI v immcwmi” and ;eivn“w apon its risk
sanagemnt expericace, Morgan Stanley was ab le to take over the position and the refated risk
i a timely and efiicient manner. Afler assuming the open positions, Morgan Stanley managed
,i* e Wi sthin ity exisiing pertfolio and procecded o Liquidate some positions over time, while
o nibers open o serve as hedges of existing transactions and antcipated new fransactions.
ran Sf.am‘ﬁb}’ enab ‘c'd the FCW the NYMEX. and the market as a whole to avoid
the FOM had tocenduct an immedite foreed

um.m d's iy

o of
Un;i; the Proposed Rule, it s highly unlikely that Morgan Stanley could have assumed

t”‘“m;\ FOMs =3£>'~;ii’mm E~ curise. a8 a commercial hedger and swap desler, Morgan

io ihL {opmmis

asion that every position it assumed from the FOM on

sk rmanagement position. If the Comnussion mpleroents
/il }mh it not ehinunate, the shility of exchanges, th
xt:m{eo Companie h 401 gan Stanley ugidi v o assume the posibinns of
companies experienving financial difficulues, particularly when markets are under stress. The
sy practiond problems and unintended adverse consequences that the Proposed Rule would
oreaie counsel against moving forward with the Comnyission’s proposal.’

Vg
ol

. The Propesed Rale Will Foree Many Market Participants To Choose
Between Conducting A Physical Energy Business or Acting As A Swap
Pealer

Rather ih ary allowing a swap dealer o hedge its enfire risk management position, the

Proposed Rule impases an arbitrary cap of two times the AMC or single month specuiative

posiion Hwils, I addition, it prolubits commercial hedgers from using thelr exemptions o hold

juf MANGLETHENE | saitions i the hedge position exceeds the two Hmes speaudative Bast cap.

1l or poii*"\; basis for this distinction because the risk management ;ms;iiim:s serve

sne function as cont rercial or bona fide hedges. The Commission’s Proposed

v erowds ot the ability of an integrated entity 1o hedge its legitimaie swap

§< e :‘3);1‘1‘;1.1 i
bosingss riska

The Proposed Rule reguires integraied financial and energy services companies to make a
Hobwon's chioice i they need w rely on the uncapped bona fide hedge exemption, they cannol
fihe risk from their swap dealer business if theiv conunereial hedge position 15 more

s the speculative position it For an integrated company., this restriction wil
‘;"weet:- providisg its clients with risk manageoment products and services that

s o witl otherwise

ot fa sy that i distressed sitsations it will grant wat
fon 33 roquired o prevent & potential defaull fom aff !
by the lthely delavs that may ensue afler reguesiing waivers from
s hofore thoy zan conswnmate rapsaciions iu Hisressed situations. By the twe participasis

; casonably can rely, sdefunli kely will abready have occurred and
pee bepun o 1"pph thropgh the hnmml or energy suolors.

feix no

st oy the Coromd
e, prompt
5 will be disceuraged

siiiate tran
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fchude physically sottled products and OTC derivatives or imiting 8 presence in the physical
oUErgy 3&3'1\\," m order to ;‘muuz more OTC swaps to its chents. Ulthmately, many shntlarly-
situated market }:L??JL nants may be foreed to exit some, or all, of their commodity or visk
nanagement bu ses or hedge all ot their risk management fransactions in the OTC

d.ez-'ivm.ix-c market. Alternatively, they may elect to hedge 1y non-UL S -based futures markeds

el will greatly fucrease thewr basis visk. Neither consequence will dimimish, chmnate or
PrEYEnt exs easive spectlation. Hither result, however, will force longstanding hgeidity providers
fronn the ULBL energy fulares market to the detriment of the price discovery and hedging

functons of those markets,

I ilnder The Proposced Rule, Integrated Companies Will Be Constrained in
Their Ability Te Provide Important Produets And Services O As Eificient
Basis

inan

Reale wili |

fort (o heip the Comnussion understand the actual consequences that the Propuos

gve on comimescial ene gy market participants, Morgan Stanley discusses beiow

several exampies of the types of phesicul supply and risk management services that it and other

integrated companies currently provide to their chents, but that they may no longer be abie o

;u,m tle in a sost-effivient manner under the Proposed Ruile. These examples ave ilustrative and
¥ 1o meang exclasive.

3

i. Supplying Heating Oit Throughout The Northeasterss United Staies

san Saniey is one of @ number of companies that supply wholesale disiributors with
Beating oi on the ULS 1* st Coast. Additionaliv, Morgan Staaley sublets its icased storage
capaciy o the U5, Government {0 enable # to maintaie o strategie heating ol reserve in the

LR Korthenst, As part of #s heaung oi business, Mm«mn Stunley bays and sells heativg ol in
srnnnds that meed ;m kmm»i of s w huh,mic ummw‘ . EJ.‘mum_a,.,zﬁ_, the wdustry bulds
heals ’ BT i o et
ML ,g,< ‘w'ami ey acqaaires heﬁtm' oil zhmwi, im,z\,izu, giobai network
grojeam producers and retiners. it ability to avail itself of this global network has proven
i‘,mn“'i'”:cia } o heating oif consumers in the Northeast, who have received refiable supplics even
during times of market stress, 5

AL

4 emp
(RIS

f‘viufw W ?i’izmiegx efficiently mumages s heating oul distribution business by hedging the
price risk it mc*r 3 iy connection with these positions through a contbimation of GTC swap
Lot :LL arwd NYMENX heating il futures contracts, As discussed in the following example
mvidving fet fuel, the Proposed Rule may Hinit the ability of Morgan Stanfey to provide this

i '*‘-;ms'izmi service w wholesale distributors, and ultimately to beating ot consumers in the
Nuorthess

Gy ey, . 1 2005 when hurticanes E‘ialrma and Rita disrupted heatfog off prodactios at refinerios along the
VLS, Gl Coast and the shipment of heating il to the Northeast on the (‘ﬂimia‘; Pipeline, Morgan Stunley diverted
to e Novthesst pumerons shiproents of heaiing oil cargods erigiaally o be shipped Homt the Mediternmean to Asin,

10



2 Hedeiug An Airline’s Exposure To Jet Fuel Price Vodatility

o airiine that has outered into a series of fong-term: contracts to purchase zet fue

defivery at multiple locations may want to enter fnto 2 long-ferm
i future price increases. Because no jet fuel fubures contract exists,
enter inta ONE O IMINE SWUps W ith & swap duﬂ arin which # sells a
- fael for a fixed price fo offset a corresponds 'quaﬂfzt‘v of physical jed
o j, irchase at tloating prices tied to & reglonal ; v mudex. Under the
e swayp, the airline pave the regional index mgw to the swap dealer. Based on
the seap with the sitline, the swap denler 19 exposed 1o the nisk that the floating price # receives

1o W(ﬂu,i
the 'ais‘%mm my el

fromsthe a;zin will decline ,«\u.,mimalv the swap dealer will enter mto o transaction that
A ases 1 vabig *i‘ﬁ*c regronal price declines. The swap dealer normally would bedge 115 fixed

Pre uo%\ on the

the swap by selling NYMEX heating off futores.

g heating o hedge exemption postion exceeds two times the speculative
swap dealer’s « biiiiy o enter into a risk management position has heen
edge position. Thus, under the Proposed Rui e, the swap dealer’s only
deoiine to enter in? o the swap with the airiine (possibly leaving the airline
vend alternag m,}, )ai» ¢t 1o hedge the a\mp \\W‘: a*‘mt 107 {H( swa;.w

J'::iaimg 155 tw s:xts:m of §1cr?31,;>.>si_3§u. U;z}.](;i_itf'“ d ()T(“ derivatives po\;itions‘}; oF {4,,» mducc 1is h' dge
posiizon to muke room iy a tisk menagement posttion {which would feave some other
commercial risk unhedged). None of these Opdtmﬁ prevents excessive specudation m the eneryy
fstures markets - the purported goul of the Proposed Rule. Instead, ihe i’z‘n;mwd Ruje would

f i e commercial hedging activity that benefits users of energy commuodities,

it Stanley provides airhines with risk management services involving swaps and
seinlly settled products sinulor 1o the example sbove, Additionally, Morgan Stanfey
provides risk managenent services i the form of physically settled yunsactions to numerous
] : 15 tgior cvasumers of jet fuel, are naturaily exposed {o cash ma price risk and
tity. Forsxample, during the past several years, Morgan Q.erev has relied upon s credit
raing and SXIeNRIVe energy mrkets gxperiense 1o prox"m, a .S -based domestic airlive with a
iuely cost-effective way 1o reduce its overall risk while conserving limited capital. Thy mmh
a long-term physical supply agreement, Morgan Stanley agreed to p.z:ow«:lc ach of the airling’s
approvimately 38 doz* asiic art focations with a steady supply of ot fuel 2t competitive rates.
{nder the e Cthe agreeinent, Morgan Stanley owos and manages the price zs%k’ 0‘? the jet
fuel stored in the mivline’s ol storage wrounals ocated st the airports. Thas, the airline retuing
the benefit of e fermnal and pipeline wnfrastractore, but without the visks and capztai COTSiraInis
assoviaied with eperating an extensive fuel supply operation.

the Proposed Rale, Morgan Stanley may be constrained 1o 1 ability to provide this
sedution o awlines or other market parlicipanis because i may be impossible to hedge the v
assoeiated wit}"- these fransuctions without reducing or divesting other aspeets of its bedging
business. The i’* wposed Rufe pay allow Morgan Stanley a bedge exemplion for ht:am.,t, oil
§"1u§&,s contracts associated with the physieal jet fuel pmmom ut this example, as welfas a

heating ol tod risk management cmmpmm of up to 20,200 contracts AMC aud 13,600

¥
[




corttracts for the Single Month Himit, but not higher, The position Hmils and exeraplions in the
Proposed Ruis ¢ insufficient to permit Morgan Stanley to use futures contracts to hedge
boil %“t o price nsks zi weurs by taking physical jet fuel and heating o positions and the price
isks 1 incurs i oas visk munagement business. Morgan Stanfey’s ability to provide airiines with
Henible and costeeffivient fimancially and p izwwaiiy settied nisk managerment products such as
ibose descrnibed above may be severely affected i 1ts bedging needs for jet fuel plas s unrelated
heatuig off supply bedges, deseribed .ft»ou mwnc' take ity AMC and Sznvi* Month positions
aver the propesed tvo-limes risk sunagement cap.”

= (T“

3 Froviding Power Plant Financing

Mtanley

‘s investment banking and project finance groups wre cadled wpon often to

arveige a Hnance Tacthty for g chent that s planning to either build or acquire & natuval gas tired
power plant. In order to demonstrate its abitity to repay the loan, the prospective plant owner

i~

st demonsirats contre over cammuadity costs - specifically, the price # pavs for natural gas

and the revesues recetved from the power that will be generuted. Morgan Stanley s

Commodities desk can provide a solution by, structaring and executing the following

mpgement; Morgan Stanley sclls to the plant long-term, fixed-price physical natural gas and,

i exchange, buys fixed-prie Aa';s;.ac.a.} pow er at an agreed-upon conversion rate. Thig
mc‘“mmon focks in the spread between the price of natural gas used by the power plant and the
sales price of power produced by the ;Lmi‘ which creates the fixed cash flow needed to support
the power §.§m 1 COTRUY S debt 0%1 gation, Morgan Stanley faces risk on the fixed-price sale of

satural gas and on the fxedoprice purchase of power. In order to manage these price nisks,

Siauig may hedge s long-term power purchase and hm“‘--{ct'm watural gas sale as

imay sell fixed-price power to & wholesale reselior of power or a municipal

't its purchase of the long-tenm power. Second, 1 may buy NYMEX Henry Haob

futires contracts to hedge the sale of natural gas 1o the power plant company, If

wes should subsequently fall, the loss Morgan %i‘:lr*iew meurs on i "b’fimtion 10

oo natural gas to the power plant will bc offsel by the increase w value of i3

Ty %3», these arg lome-derm deals, and i the case of natural gas, the reguisite pumber
of futures vontragis in ti‘;e hedgfﬁ described above would be ap ;»m\ma,m ¢ cguiivalent o the total
wnount of nahy .‘i zas that o jarge power plant will consume over o five- or ten-year period
Jepending upon the Hgadity of the NYMEX natural gas muwket throughout the five or ton year
. Miorgan Standey might choose to bedge its risk using Quwres contract monihs that
say nod be perfectly aligned with its monthly natural gas delivery obligations aver the term of
the sale 1o the power plant company. f,;bs'd‘li‘\hl“}’, Morgan Standey is assuming the basts nsk that
resudts from the difference in Bime between the natural gas deiveries to the power plaat and
ras futures contract months of its hedge. Morgan Stanley also 1§ assuning the

* The ( ornraiasion wtinmated that

axhmately ten traders could be affected by the proposed Hmis, However,
stevined that for the sealier volume heating od and 5 nag the period
2005, 35 unique postions owners swoudd h;w-‘ heen alfected by the AMC and
weid Bsve bccn affected inany oneday, See SHde 7 of the Phvision of Market Ovargiy

presentation af the Conunission Open Meeting on Praposed Energy Speculative Posiiion Limits Rule (lanuary 14,
PEEREVEN



g' ographic basis visk of the difference between natural gas prices delivered at Henry Hub and

=,

ehiverad at the power plant’s focation.

Stanley assumes and manages these enor and 'Yenfn‘aphic basis risks, as well as
vs, us part of its overad! portfolio of trades. However, in order 1o do this, Mory

Morgs
wher husis i

IN
,mméw s natural gas futures po\ ition would be very Ezm.:e and, when combined with other bona

jLtiis

eand fisk management he
1 :‘5. the Proposed Rule. H
o accommodate this nosiion, by to provide such risk management trans
the financing of necessary future g ‘zmdtmn capacity, may be imited. As u resalt, Mosgan
Standey msy be constrained by the Prog posed Rule from offering this service to 13 cusiomers,
thereby Hnuting the number of compuanics cupable of providing risk roanagement, and reducimy
competition in tis sector and, consequently, the efficient use of capital by power plant owners.

e positions, it may exceed the two-times specalative position it
's"un'zm Stanley canmot quahfy for 2 farge enough hedge exemption
aetions, eritical to

ey
( P

Hn‘ Compmission should consider the unintended consequence to energy markets of
e risk management role of integrated financial and energy services companies by

fmposing the proposed restriction on commercial and risk managenent hedge exerplbions.
Heduee i*;am inipation by creditworthy providers of impertant risk management contrucis and

services will reduce energy 1§\v1 Higuidity and, thereby, widen the bidvask spread and ncrease
costs Tor end-users and, ultimaely, consumers.

Finally, another potential unintended consequence of f the Proposed Rale s the
arpact on initistives to promote investments in energy independence and renewabie cm'gy
resources. For exwmple, an affiliste of a commercial energy company that also has o swap desk
may not be able w invest in renewable energy projects DECause i Cannol secure Rg-erm
noing without o vost-effoctive way 1o hedge its price risk. ™ I the most experienced and

Y,

fiexibie mwk ,‘;’?;‘;‘15‘1'5:L'Ei1.'¢-=’}.11is are crowded out of the energy futures markets, renewable energy
Cic\;eia} st and sther entities that rely on customized risk management products will bave
sowhere o turn. As a tesult, potential investors may be discouraged Gom luvesting o energy
profects with Jong-term price visk, such as wind farms, power plants. and fransmission

.
mfrastruciure.

¥.  Uncertuinty About The Size Of Future Position Limits Will Discourage
Long-Term Investment In The LS. Energy Sector

v year based on the open interest

The uncertainty of hoving position Hmits adjusted every
formuala will further disrupt the abibity of market pavticipants 10 Tiedge their business risk, As
<’ic1‘-‘a{sa’;r1r‘atee§ by the examples above, Morgun Staoley, like other similar compan‘ir" makes jong-

vy contraciual comnutments s clients that it bee lzes for years tnio the future. These Jong-term
msﬁ.la}z'x:&: potendaily will have to be reduced in order to comply with new position Himits
resulting from 2 change i open interest, even though the hedging reguirenients will not have

s

tiy

The Proposed Role B wom mm: M.E t% i () harga Adrind: :u‘_tmn % Mt 0f mmcd nm the .mmm ! 01 cirery

geneated o

imvestraenly 3 rendw

uirke one YV TERNUCCY
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c}mm z Hones 0 ut an effort o Lompi\' with the Hmits and exemptions, markel participants
s¢ to trade at levels intentionaily below thelr permitted fimits o ensure that
t;hey o not nmd icsa lv breach those funits, The unintended conseguence of the Proposed Bule
may he that the cunuilative effect 01' the position reduction by energy market parbicipants over
posed lower Timits will create a domino etfect of further reducing open

will cause the Conumission to further reduce position Hmils year atter

fne and the seif-im
inferost

O
War.

=

cwhich, in

¥, Putares Positious That Offset The Risks Of Financially Settled Transactions
Of Swap Dealers With Their Counterparties Constitute Legitimate Hedges

s that the CFTC define a b ona fide hedge “consistent witl the

¥ In 19387, the Conunission recopnized that risk management positions
shantdd g for exernpuons fo exchange-tnposed pmmon Hmits: “The Conrnission notes that
peoviding ris sk magageent exempiions to conmercial entities . . |18 similar to 8 provision in the
Comsnanssion’s hedging defindtion, vz, the risks to be hedged arise m the nanagement and
conduet of a commercial enterprise.”™

peces

owrtssion originally defined a bona fde hedge 3o 1977 when i adopted
 Merand 14707 Although the Comnussion has not madified the definttion to
accommodaie nevw forms of risk management transactions and posiions, ils miorpretation of
what coustituies g bona fide hedge has evelved with the markety and the risk management peeds
of muaket participanis to include the hedging transactions of swap dealers. As the FIA notes in
itx comments, the Comnussion correctly has concluded that swap dealers incur price and other
risks in the condnct of a commercial enterprise. Accordingly, the Compmission routinely has

sied bova fide hedge exemptions from the Commissina’s speculative position Umits lo swap
1

dealers secking o anage price nisk.

atorgan Standey and other marke? participants reasonably relied on the Commission’s
interpretations of its Regulations and the CEA when huilding their energy commodity and OTC

SR ,'ian 3 we Proposed Hude aliows fur an exenption 1o the pesition mils forpositions that
Upar g the e crade, regulation, or uxdn that specifies a Bmat” See 73 R

sition Hiigs,

Froposid Rule doss net sfate whether this exempiion will apply to the vearly readjustment of

“may he detined to permit produgery,
e therr egutimate

at homa fide hodgl
enddlenws, and usars o
Section daiel

& Transactions of positiouy

The !
fiae £a commodity or a product derived therefrom 1o ha

Commitice thought the definiton needed to be expanded o allow bedge
e Putares markets fo manage risks. Sve Ty mmo 33 uﬁ (*-‘ }
N {{H ch! H24, Q‘)ih {"cmv Ed, Segs,, at i




wos. 1 would not be reasonable now to exchude the legitinate commercial
i& -
from the definition of bona fide hedges.

rivitives ba

riskoof swap doal

3. The Proposed Position Aggregation Provision Will Further Exacerbate
The {onstraints Of The Proposed Rule

',_.-"sed Rn“* wiil impose o requirement o aggregate positions based o g {0
uw*p cotive of the actual control over trading - rather than the

3 and control over trading currenily set forth n R ~'>uuim'-ms
u} af speculative position Hmits i futures contracts on the
forth in Regulation 150.2 and which is replicated in exchange-set
Hm Conurission’s pmposdi to reguire ageregation of the positions
ship {rogardless of contn n!‘k 18
;-:L e pmdmt management tat exists between and among
:oniy gwnership, as 13 the case with many of Morgan
For example, funds m Morgan Stanley’s investmont
FEPHEERRG >; Bt s eSS My {z o1 *um to tivie hold futures positions that may have to be
: e Sianley’s energy commadities positions, even though the businesses are

I z‘s’;""i ihe rading separately controlied. The proposed change in the

; zu;aam‘mcn: ‘0 energy positions will restrict independently managed entities from

mcial and energy companies, such as Morgan Stanley from using
vsical energy commodities business ansd pravide cost-efticient

e UEA does not reference ownership by itself as a eriterion for
Y of posttions. Rd ther, it refers to the positions “di'mﬂv or indirectty controlled” by
w done hy iwo GF DOTS PErSOns 3 Lti;w pursuant to an expressed or impind
wereemaent or aidenstun (ims % Thas, the Commission pro;mm. is not & {air and reasonable
interpretation of the owne ship entierion, Many tunes io the past the Commission staft has
condirnmed 1‘2‘1"-? a passive fnvestiuent i another entily does not require the a“}m» ing entity 1o
spate ihe fitnres positions tat may be held by the other entity, abseni any fndicia of control
other entity’s futures trading activities. Morgan Stanley and others bave bailt

husinesses anud made long-fenn mvestments in the energy sector on the basis of this longstanding

%;Li ion dafa ot th

VIeW,

Cdted, v NUERE, 882 F2d 9649 {7t Cir.

) 4{53 LS. 20, 37 (1983 l\hoium;ﬁ :hd:

?vw !:"z i

e
oty

ednia and

s a matier of gorpormte w, 14 percent ownership s a company does not
ading. Movoover, absent control, 1 percent ownershipi dm\ no mk{ i mmp.my an
inte of the vwrer. CGther ageacies may ase a 10 percent ownarship interest as 2 proxy for eontmod; ko i
AT 1517%:.:; applied in oiroumstagees that have Hitle in commen with an entity atiempting o controd the

to affilinte, For cmmplu, the FERE defines an “affiliate™ as “[n]ny peoson tuit directly or
Lowontrols, or holds with the powar 1o volo, 19 parcent or more of the etdstanding
TS CF R §A3.3002)Y 1), or more generadly, as “niny person that s under common
gy, SER$ 3536 Gla)9)iv). These definitions arc based on the concept of
enfext ol TE [\( Vs lrstoriestly ate-regulated nonrkeats.

A

s company s fuuees

COIIMOR Soaire, e

BOFUSE S falay

Lty



To comply with the Commission’s proposed aggregation requirement, entities thal
G \C;T;E‘:':E%» aid completely independently from one ancther would, paradoesicaliy, have lo
ot i place svstenns and controls that will combine therr trading positions wheyy, but for the
meci‘;zz:ﬁ pal gweregation requirement, they would not even I,a,x:g knowledge of eac ancther’s
trading. Development amd implementation of these systens will be costly and time consuming
g L prevent excessive speculation,

i1 1‘ ".“,.' H

AR}

it may not be appropriate for two sepurately managed business hines of the
1y to share information regarding tetr respective positions, For
example, consistent wilh s fduciary duties, the investment management businesses of a

fnang s\ﬂ services company yoay it the flow of its information that may be passed to affiliates,
“gven b stluations in w Jmh two wm; >tiiom wiib *1j0im veoture relationship

e m mndem wsnm rations can iw axtremely :‘omnicx. ina
situation of a broad financial services company with interests in many businesses that muy need
Ltures markels 1o hedge their activities, there may be contractual and hducm‘y
Hots oreated by the veed to allocate the Hoded bedging capacity that may be avaiuble as g
restit of zzpw%;cai g of the proposed limits. As the FIA pomted outn s comments on the
“omimission has sot offered anty substantive reason for putting market
: se and trading upheaval or for di‘s‘:‘eﬁardizw historic Commisgion
tand policy. Therefore, Morgan Staney respectfuily veguests that the
\mwdu IS ageregaton pr unmai and adopt fustes: ifuc comrod-based standand set
‘;io;s 150.34g

Eﬁ'npn&;ﬁ;i ?Ph, the €

~

forth E ey
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Y.  The Propased Rule Is Not Necessury To Prevent Exeessive Speculation

A. The Proposed Rule Is Forused On Market Concentration And Not
Kxcessive Speculation

Despite the Propoesed Bule’s stated goal of dumnishing or eliminating exvessive

speoutation, W apprars nstead o LL designed to diminish or eliminate alleged market
coneen tration.” The Commission’s focus o concentration, rather than excessive speculation,
wave the suticompettive effeet of reducing the number of integrated financiad and energy
'\cwif‘ce companios available to provide the complex nisk management products and serviees
needed hy prodducers, processors, merchants and users of energy conunodities. Smualler entities
fikedy 1o be able to provide the same tvpe of tisk managenment conlracts and services as
d financial and energy companies because of the expertise and amount of capital

. For these same reasons, the Proposed Rule would deter or discourage others from

orument letters, FIAL ISDA, and othors have stated that the UEA doos not
3 re Proposed Rule withoat first making 2 fnding that the Rule i nuoossay
H170I80a (ﬁf‘-:m,n LS 4 3

i by Commissioner Scoit 0 Maliy, alihongh the Proposed Rale "rmakes a case for the statatory
¢ 1o Bnpose.position limits under Section 4a(a) of the Act . | - the proposat fails to make
t fhai the ;«-(s;,m{‘d psition Jimits, which oaly target large conceny ah.d positions, would

ssive speculation.”™ 73 Fed, Reg. 4172, See alvo FiA Coraments af 17449,

corepeilin
dampen o o card ex
{SDA Domsmentsad 223,
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entering these magkets, As a sesull, the Proposed Rele will it the number of competitors
available fo provide mportant nisk management contracts to participants in the LY, encrgy
markets.

B.  The Proposed Ruale Is Not Necessary Because The Commission’s Existing
Position Reporting Requirements, Market Surveillance Structure And
Enforcement Authority Are Sufficient To Prevent Excessive Speculation

The \?%EP.?. does not suggest that the Comumission’s existing market surveilianee and

L2 &
y i msutfiolent to protect the energy futures marke! from the adverse
tences of exceasive specalation. The CFTO s existing surveillanee structure is L\U,ﬂ\i\u..
i

especiaily when coupled with exchange-set and monitored accountability levels. Moreover, the
CETC s Division of Enforcement supplements the Commussion’s reporting and surveiiance

srograma by diligently enforefug the requirements of the CEA and the Commussion’s
R seuiations,

[+g

The CFT s Large Trader Reporting requirements and Special Call provisions enable the
Commission 10 sdontif market composition of posttions and are the core of the murket
surveillance program. To compiement the Commission’s reporiing and surveillanee programs,
the futures WIS Ji\O have thelr own large trader xqm titg requorernerds, whaeh they use to
conduet { “:2‘*’2( required market survailiance. 1 the CPTC detects market congestion that
sotentially mny be duoe to exeessive speeudation, the Commission can direct the exchinges to
fake action o wse the an":mzf‘i on’s emergency and/or injunctive suthority to unpose mandatory

nosition Hmits. I addition, Section 150.5 of the Comumssion’s Regulations

requires all futores \e_hmwe\ to adopt and enforce speculative ;hmtnm fimits. For energy

sion has permitied the NYMEX o set speculative position limiis in g
anth i g on sosition accountabifity fevels for A \’E( an d single month
nositions.” Last year, the Comimission also required 1CE Futures Europe to tapose positiog
reparting, speculai amm's,ﬂ and position aceountability fevels on iy NYMEX-inked energy
futares contrucis, T‘hese mquirﬂn‘muts have significantly enhanced the Commission’s ability to
dedect and provert axeessive speculation i energy contracts.

o

rading aud/or

contrachs, the
spod

Morgan Stunley respectfully submits that the combination of CFTC and exchangze market
surveiilance, spot-month posttion lunits, and accountability levels hus been effective in
preveniing excessive specelation in the encrgy markets. In fact, based upon the information
¢ ited in the NOPR, the Commission’s staff has concluded, both independently and as part of an
HIETAEENCY 12 sk foree specificatly formed o study developments w commodities markets, that
re 18 no evidence that .spewhzt-.\»u trading in energy futures had any impact on energy market

1~ ‘.akb the o hd on competition into zecount when designing rules. Sre CHA Section

: the {anunizsion o cotsider antimast poliey and 1o “endeavor @ e

; cving the ohjectives of this Act, as well us the policies and purposes of ting
ing any Commission rude or regufation”)

The Commission relies o s Rule Eaforcement Review program fu monitor the exchanges” murket
surveillance progrms o ensure that h‘. th gos are effectively enforoing thetr selfregudatory obligations,




{n the o L nrices reffected

. wy, alf of the available evidence shows that recent mark
. bR - ~ . . ~ B
supply and demand fundamentais.™ Accordingly, po further revaiation is warranied or NECOSSANY.
. e} * & E

Fecause the Commisainn has concluded that, nobwithstanding the success of the vurrent
reporting and survetian ime, additional protections are pz udent, Morgan Staniey
reconnmends it the Comnnission enhance is current use of 115 existing Special Call authorsty by
incrm 51 ayuency of Hs current special call on swap deslers and *onm‘m’;m index fradery
' weekly basis, Morgan Staniey believes that, since wnstitating the momhly call,
haa 1.'3«:@?*“1 valuabie information and gained an increased understanding of the
seope and involvement of different market parbeipants m the OTC derivatives narkets that
refrence not onby the energy futures contraets that are the subject of the Propesed Rale but
nunwrous otha anmoda%‘ fiitures contracts, An merease {hL frequency of the reports fram g
iow ee% by basis s warranted as it would provide for a more meanmgiu degree of
transparency o the Conymission of trends and dc\*clopmcma to nssist it in its critieal nussion of
survetiance of the fitures markets, The Comission also nught consider imposing targeted
reporting reguirements that would pro mk more nformation with respect to the enevgy
commodity markets, as long as the CFTC continaes to maintam the confidentiabity of tradery”
proprietary information.

iy addition 1o increasing the frequency of the Special Calls troms o monthly fo a weekly
v enhanced reporting requirements, Morgan Stunley supports the FIA's
reconytendation fo ost federal aecountabiliy lovels that aggregate economically equivalent
POSHIONY ACTOSS 1K i*hti\ " These auountabmty fevels would he zmsor‘d hie way for the
Coninission o achieve ity stated goals, wiule preserving the Sexibility that companies ke
Maorgan Staniey need 1o conduct the ;rbm-'mm'; The F}-\ pm; sosal would ailow the €
identify potenidaily destabilizing positions across markets. The CFTC could then use ils existing
ity i reguest iformation from roarkel pe uuu;mms ﬂ\-rough it5 Speciai Call provision and
o take other a wiwopriate resnedial action when necessary. In contrast to the Proposed Rule, the
FLA proposal would not have a disruptive effect on the energy roarkets because 1 would not
utre marked participants o reduce or abandon any fraportant businesses or product fines.
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L The Commission Should Not Promulgate The Proposed Rule Uutil Peuding
Legislation Is Finalized

{ony s currentiy debating logis iatzon that amends the same sections of the CEA that
e Commission relivs uporin support of the Proposed Rule and that, # passed, wit

fu
i

B OV
Provosed Rode, Morgan Stanley respedt ﬁ’» reguests, therefore, that the Comnussion defer
i X f b

acting on the Proposed Rule at least unul i has the Benefit of ¢ ongress” fegisutive gundance on

re robrast god coonomically

ipporis any investment that resalts in g

and derivatives prodaocts, However, the cosia associated with

hat may be obsolete on day one are substantial and should not be sgnored

sated, compeliing need for mumediate action. Any new regujation that

remnents us far-regching and coniplex as this Proposed Rule will sequare market

part ioipants e:\'nfﬁ‘-d cxmsaﬁez:;bm time and money designing and deploving new technology
ifrastructure and comphiance procedures. H Congress synends the CEA in a manner that

he reguirements of the Proposed Rule, the (“Unu’nimmn and market participants will

¢ and vesources. The Comussion can avoid such an inefiicient result

s concludes #s dd CTations.

aourad ¢
oy
absent a ofe

PSS re

-

have wasted valuable tim
by not agting wntil aller Congy

¥, Canclusion

Standey cormpmends the Conmmission on its mitiatives fo review developments i
sormadity markets and (o seek public comment rﬂﬁnrdixw the issues

oposed Rule, However, for the reasons explained beremn, Morgan Stapley

s that the Commission not adept the Proposed Rule, \\, weicome the

pportanity o discuss these issoes further with the Comenission and its Staft.

s

Rospectiully submitied,

¢ F
L } t ﬁ/&&fé)!; LA LT

Stmon T.W. Greenshields
Managing Director

s & Trading Global Co-Head of Commodities
sacd of Conupodities
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