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To whom it may concern:

Attached please find comments from the National Whistleblowers Center on the CFTC’s proposed rules
implementing the whistleblower provisions of the Dodd-Frank Act. Thank you for your consideration.

Sincerely,

Stephen M. Kohn
Executive Director
National Whistleblowers Center
3238 P Street, NW
Washington, DC 20007
Phone 202-342-1903
Fax 202-342-1904
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March 17, 2011
Hon. Gary Gensler
Chairman
Commodity Futures Trading Commlssion
Three Lafayette Centre
1155 21st Street, NW
Washington, DC 20581

WWW.WHIS]LEBLOWERSORG

RE: Provision-by-Provision Analysis of SEC’s Proposed
Rule 240.21F-8 for Implementing Whistleblower
Provisions of the Dodd-Frank Act Which is
Applicable to Commission’s Section 23 of Commodity
Futures Act

Dear Chairman Gensler:

Attached pleased find the National Whistleblower Center’s (NWC) provision-by-provision
analysis of the SEC proposed rule in which we made specific recommendations regarding those
portions of the proposed rules that should be changed. These changes are necessary to ensure
that the final rule conforms to the specific statutory mandates contained in the Dodd-Frank Act,
the requirements of the Administrative Procedures Act and with Congress’ intent.

These changes to the SEC’s proposed rules will be beneficial to the Commodities Futures
Trading Commission in its rule making process because section 23 of the Commodity Futures
Act is similar to the SEC’s proposed rules.

Please feel free to contact us with any questions regarding the attached proposal or any other
matter related to the whistleblower rules.

Stephen M. KO’l~n £

Executive Director
National Whistleblower Center

ATTACHMENT: SEC Proposed Rule/Suggested Revisions

CC:
Commissioner Michael Dunn
Commissioner Jill E. Sommers
Commissioner Bart Chilton
Commissioner Scott D O’Malia
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Hon. Mary L. Schapiro
Chairman
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549-2736

RE: Provision-by-Provision Analysis of Proposed Rule
240.21F-8 for Implementing Whistleblower Provisions
of the Dodd-Frank Act

Dear Chairman Schapiro:

On the behalf of the National Whistleblower Center we would like to thank your fellow
Commissioners and your staff for taking the time to meet with us and discuss the Commission’s
proposed rules regarding the whistleblower provisions of the Dodd-Frank Act.

During some of our meetings it was suggested that we provide a review of the proposed rule
and make specific recommendations regarding those portions of the proposed rules that should
be changed. Attached please find our line-by-line review regarding a number of the key
provisions contained in the proposed rues. We are also providing recommendations for specific
changes to proposed rules. These changes are necessary to ensure that the final rule conforms
to the specific statutory mandates contained in the Dodd-Frank Act, the requirements of the
Administrative Procedures Act and with Congress’ intent.

Please feel free to contact us with any questions regarding the attached proposal or an}, other
matter related to the whistleblower rules.

Respec ll    bm teResp~ b~.,,..t~

Executive Director
National Whistleblower Center

ATTACHMENT: SEC Proposed Rule/Suggested Revisions

CC:
Commissioner Kathleen L. Casey
Commissioner Elisse B. Walter
Commissioner Luis A. Aguilar
Commissioner Troy A. Paredes
Stephen Cohen, Associate Director, Division of Enforcement
Sean McKessy, Director, Whistleblower Office
Elizabeth Murphy, Secretary, Securities Exchange Commission



SEC Proposed Rule

§240.21F-3(c)

"The Commission may seek assistance and
confirmation from the authority bringing the
related action in making this determination.
If the Commission determines that the
criteria for an award are not satisfied, or if
the Commission is unable to obtain sufficient
and reliable information about the related
action to make a conclusive determination,
the Commission will deny an award in
connection with the related action."

§240.21F-4(a)

"Your submission of information is made
voluntarily within the meaning of240.21F of
this chapter if you provide the Commission
with the information before you or anyone
representing you (such as an attorney)
receives request, inquiry or demand from the
Commission, the Congress, any other federal
state or local authority, any self-regulatory
organization or the Public Company
Accounting Oversight Board about a matter
to which the information in your submission
is relevant. If the Commission or any of
these other authorities make a request,
inquiry or demand to you or your
representative first, your submission will not

Suggested Revisions

Suggested Revision

"The Commission may seek assistance and
confirmation from the authority bringing the
related action, and from the whistleblower, in
making this determination. If the Commission
determines that the criteria for an award are not
satisfied, or if the Commission is unable to obtain
sufficient and reliable information about the
related action to make a conclusive
determination, the Commission will deny an
award in connection with the related action. "

Basis for Revision

The Commission regulations should be "user
friendly" and should facilitate staff-whistleblower
communications on all matters material to a
whistleblower claim. Communications between
the Commission Staff and the whistleblower
should be encouraged where such
communications may promote a voluntary
resolution of potential issues that may result in
the wrongful denial of a claim or in unnecessary
litigation expenses incurred by either the
Commission or the whistleblower.
Suggested Revision

This portion of the proposed rules should be cut.

Basis for Change

No such explicit statutory exclusion exists under
the FCA or any regulation implementing the
FCA. Section 21F of the Securities Exchange
Act does not authorize the exclusion of
information that is provided voluntarily to the
Commission, even if the Commission or a similar
organization asks for the information prior to the
submission. The proposed regulation will result
in the Commission not obtaining invaluable
information from persons with direct first hand
knowledge of frauds, and will result in the loss of



be considered voluntary, and you will not be
eligible for an award, even if your response
is not compelled by subpoena or other
applicable law."

numerous investigatory leads.

Consistent with the practices of the U.S.
Department of Justice, the Commission should
follow the procedures utilized by DOJ under the
FCA in resolving issues concerning how to define
"original" information obtained from a
whistleblower.

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. See Letter from
NWC/Kohn to SEC. posted on the SEC rule-
making docket on January 25,2011.

Proposed Compromise

As a matter of law this should be cut, but if it is
not cut, NWC proposes the following
compromise:

"Your submission of information is made
voluntarily within the meaning of 240. 21F of this
chapter ~f you provide the Commission with the
information before you or anyone representing
you (such as an attorney) receives a subpoena or
other demand for information for which you are
under a legal duty to reply and for which you
may not assert a lawful privilege in objecting to
the involuntary demand for information

v,,¯~ e,r ~e,~,a:~ om the Commission,
the Congress, any other federal state or local
authori&, any self-regulatory organization or the
Public Company Accounting ~ersight Board
about a matter to which the information in your
submission is directly relevant. If the Commission
or any of these other authorities make such a
request, inquiry or demand to you or your
representative first, your submission will not be
considered voluntary, and you will not be eligible

fo d, ;~ ..............;ranawar~,,,j: ...... u

Any information provided to the Comm~sion,
the Congress, any other federal state or local
authori~, any se~-regulatoq organ&ation or
the Public Company Accounting Oversight
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§240.21F-4(a)(2)

"For purposes of this paragraph, you will be
considered to have received a request,
~nquiry or demand if documents or
information from you are within the scope of
a request, inquiry, or demand that your
employer receives unless, after receiving the
documents or information from you, your
employer fails to provide your documents or
information to the requesting authority in a
timely manner."

Board about a matter to which the information
in your submission is directly relevant, pursuant
to a subpoena, an immunity agreement or other
similar compelled process, will not be considered
voluntary. "

Suggested Revision

This portion of the proposed rules should be cut.

Basis for Change

The mere fact that a whistleblower’s employer
obtained a request for information should have no
impact whatsoever on the right of a whistleblower
to obtain a reward under Section 21F. The
opposite should be true. The SEC has an interest
in obtaining original information from
employees, and help from employees in
understanding that information. An employer’s
"document dump" on the SEC should not result in
the denial of an award that an otherwise qualified
whistleblower should obtain.

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on January 25,2011.

Proposed Compromise

As a matter of law this should be cut, but if it is
not cut, NWC proposes the following
compromise:

"For purposes of this paragraph, you will be
considered to have received a request, inquiry or
demand (f documents or information from you are
within the direct scope of a request, inquiry, or
demand that your employer receives from a
federal law enforcement agency (including the
Commission), you are aware that your employer
has received such a request and you were under
a work-related obligation to provide those
documents to the company so they could



§240.21F-4(a)(3)

"In addition, your submission will not be
considered voluntary if you are under a pre-
existing legal or contractual duty to report
the securities violations that are the subject
of your original information to the
Commission or to any of the other authorities
described in paragraph (1) of this section."

respond to the Commission request, unless after
receiving the documents or information from you,
your employer fails to provide your documents or
information to the requesting authority in a timely
manner. "

Su~Rested Revision

This portion of the proposed rules should be cut.

Basis for ChanRe

No such explicit exclusion exists under the FCA
nor is such an exclusion required under the Dodd-
Frank Act. The rule must be narrowed to cover
disclosures that are, in fact, involuntary.

The clause of the proposed rule related to a
"contractual duty" violates § 21F(e)(1 ) of the
SEA and must be cut.

Consistent with the practices of the U.S.
Department of Justice, the Commission should
follow the procedures utilized by DOJ under the
FCA in resolving issues concerning the definition
of a voluntary disclosure.

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on January 25,2011.

Proposed Compromise

As a matter of law this should be cut, but if it is
not cut, NWC proposes the following
compromise:

"In addition, your submission will not be
considered voluntary if you are under an explicit
and binding pre-existing legal ar c~traetua!
duty to report the securities violations that are
the subject of your original information to the
Commission, and the whistleblower is aware of



8240.21F-4(b)(l )(ii)

"In order for your whistleblower submission
to be considered original information, it must
be not already known to the Commission
from any other source, unless you are the
original source of the information."

8240.21 F-4(b)(4)(iv)

"The Commission will not consider

sec-�4on. This exclusion does not apply to
information covered under general criminal or
civil laws, such as ’misprision of felony’ laws. "

Suggested Revision

"In order for your whistleblower submission to
be considered original information, it must be not
already known to the Commission from any other
source, unless you are the original source of the
information or unless the Commission has not
already docketed a formal investigation and/or
proceeding based on such information."

Basis for Change

Under the FCA, the 1986 amendments eliminated
a blanket "government knowledge" exemption.
The mere fact that the information at issue may
be filed somewhere within the Commission does
not mean that the Commission understands that a
violation has occurred, understands the scope of
the violation or, based on the data in its
possession, will docket an enforcement
proceeding. This rule would encourage the filing
of documents and materials to the SEC that will
overwhelm the Commission, and waste
Commission resources. This rule should be
activated only when the Commission can
demonstrate that it had already opened a formal
investigation and/or proceeding -- with a verified
docket number -- prior to obtaining the
information from a whistleblower that is directly
related to the proceeding at issue.

Consistent with the practices of the U.S.
Department of Justice, the Commission should
follow the procedures utilized by DOJ under the
FCA in resolving issues concerning how to
determine whether a whistleblower is an "original
source" of information.
Suggested Revision

This portion of the proposed rule should be cut.



information to be derived from your
independent knowledge or independent
analysis if you obtained the knowledge or the
information upon which your analysis is
based .... Because you were a person with
legal, compliance, audit, supervisory or
governance responsibilities for an entity and
the information was communicated to you
with the reasonable expectation that you
would take steps to cause the entity to
respond appropriately to the violation, unless
the entity did not disclose the information to
the Commission within a reasonable time or
proceeded in bad faith."

Consistent with the practices of the U.S.
Department of Justice, the Commission should
follow the procedures utilized by DOJ under the
FCA in resolving issues concerning potential
improper evidence collection by a whistleblower.

Basis for Change

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on January 25,2011.

Exclusion not recognized under False Claims Act.
31 U.S.C. § 3730(e) nor under the IRS
whistleblower rewards law.

Empirical data does not support the need for any
such exclusion.

Senate Report on 1986 FCA amendments does
not support exclusion, and cites to case of
compliance official in context of employees who
need protection under FCA.

Additionally, the rule is silent as to who will
make a decision that an entity acted in "bad faith"
or did not provide information to the Commission
within a "reasonable" period of time. Any such
decision must be made by a Commission staff
member, based on a sworn declaration. The
whistleblower must be able to challenge that
declaration in an on-the-record proceeding.

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. This provision, as set
forth in the proposed rule, violates the
Administrative Procedure Act. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on January 25,2011.
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~240.21

"The Commission will not consider
information to be derived from your
independent knowledge or independent
analysis if you obtained the knowledge or the
information upon which your analysis is
based .... from or through an entity’s legal,
compliance, audit or other similar functions
or processes for identifying, reporting and

Proposed Compromise

As a matter of law this provision must be cut.
However, if the Commission does not cut this
exclusion, the NWC suggests the following
revision to the last clause of the rule:

"... unless the whistleblower had a good faith
belief that he or she should provide the
information directly to the Commission without
first using an internal procedures and/or
reporting the issue with his or her supervisor, or
unless the entity did not disclose the information
to the Commission within a reasonable time (not
to exceed thirty days) or proceeded in bad faith.
Additionally, this exclusion only applies to an
entity that has an internal compliance program
which is independent and that operates
consistent with the requirements of Public Law
110-252, Title VI, Chapter 1, and 48 C.F.R.
subpart 3.900, and any other rule of the
Commission setting forth requirements for audit
or compliance functions. "

Although this proposed compromise will mitigate
some of the potential harm caused by this rule,
because there is no empirical justification for the
rule, and because the rule is not supported either
by the language contained in the FCA or the
Dodd-Frank Act, the NWC preserves the right to
file a judicial appeal to any rule that exempts
compliance or audit personnel from the scope of
protection and/or eligibility for rewards contained
in the Dodd-Frank Act.

Suggested Revision

This provision of the Proposed Rules should be
cut.

Basis for Change

See comments on {} 240.21F(b)(4)(iv)

Proposed Compromise

7



addressing potential non-compliance with
law, unless the entity did not disclose the
information to the Commission within a
reasonable time or proceeded in bad faith."

~240.21 F-4(bj(4j(vi)

"The Commission will not consider
information to be derived from your
independent knowledge or independent
analysis if you obtained the knowledge or the
information upon which your analysis is
based.., by a means or in a manner that
violates applicable federal or state criminal
law."

See comments on § 240.21F(b)(4)(iv)

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on January 25,2011.

Suggested Revision

As written, the exclusion should be cut.

Consistent with the practices of the U.S.
Department of Justice, the Commission should
follow the procedures utilized by DOJ under the
FCA in resolving issues concerning potential
improper evidence collection by a whistleblower.

If the Commission relies upon information
provided by a whistleblower to obtain a sanction,
the whistleblower is entitled to a reward. If the
Commission does not believe that the information
was lawfully obtained, then the Commission can
either close the inquiry based on the fact that the
evidence justifying the proceeding was tainted.
But if the information is used in any manner, then
the whistleblower must be entitled to a reward.

Basis for Change

No such exclusion exists under the FCA. Under
the FCA whistleblowers are required to provide
the United States with "substantially all" the
evidence they possess. 31 U.S.C. § 3730(b)(2).

The term "violates applicable federal or state
criminal law" is vague and open to abuse. The
commission is not an expert in state criminal
laws, and state laws cannot be used as a basis to
undermine federal law enforcement authority.
Also, the proposed regulation is not clear as to
who has the authority to conclude that
information was obtained in violation of law.
Does the exclusion only apply to cases in which a



"The Commission will not consider
information to be derived from your
independent knowledge or independent
analysis if you obtained the knowledge or the
information upon which your analysis is
based: From any of the individuals described
in paragraphs (b)(4)(i) - (vi) of this section."

person is convicted of violating the state or
federal laws at issue?

Any such exclusion should be based on the
evidentiary utility of the information provided by
the whistleblower. If the Commission as a basis
for a penalty uses the whistleblower’s
information, then a reward must be given.
However, if the whistleblower’s information is
tainted and cannot be used as a basis for initiating
an investigation or the payment of a penalty, then
the information cannot form the basis for a
reward.

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on January 25,2011.

Proposed Compromise

"The Commission will not consider information
to be derived from your independent knowledge
or independent analysis ~f you obtained the
knowledge or the information upon which your
analysis is based.., by a means or in a manner
that violates applicable federal or state criminal
law, resulting in the inability of the Commission
to use the information as the basis for initiating
an investigation or proceeding or obtaining a
penalty. "
Suggested Revision

"The Commission will not consider information
to be derived from your independent knowledge
or independent analysis if you obtained the
knowledge or the information upon which your
analysis is based." From any of the individuals
described in paragraphs (b)(4)(i) - (vi) of this
section and the Commission finds that you are
acting as a surrogate for a person who is
otherwise disqualified under the Dodd-Frank
Act from obtaining a reward. "

Basis for Change

9



§240.21F-4(b)(7)

"If you provide information to Congress or
any other federal sate, or local authority any
self-regulatory organization, the Public
Company Accounting Oversight Board, or to
any of the persons described in paragraphs
(b)(4)(iv) and (v) of this section, and you,
within 90 days, submit the same information
to the Commission pursuant to 240.21F-9 of
this chapter."

_~240.21 F-4(b)(7)(c)(1)

"The Commission will consider that you

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. This provision, as set
forth in the proposed rule, violates the
Administrative Procedure Act. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on January 25,2011.

The provision should be eliminated. If not
eliminated, it should be made clear that persons
who obtain information from a wrongdoer may
still be eligible for a reward, if they are not a
family member of the wrongdoer. For example, a
secretary who works for the wrongdoer may
obtain information about the underlying crimes
from her boss, but the secretary should not be
disqualified from obtaining a reward for turning
her boss in, simply because she learned of the
violations from an "individual" disqualified under
this rule.
Suggested Revision

Eliminate the 90-day filing requirement.

Basis for Change

There is no authority for the 90-day notification
requirement in the Dodd-Frank Act. The False
Claims Act has not such requirement, and FCA
claims are considered timely filed if they are filed
within the time period related to the controlling
statute of limitations. The 90-day deadline will
result in serious hardship and the denial of
rewards to whistleblowers that are otherwise
deserving and eligible under the statute.

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on January 25,2011.
Sul~ested Revision

"The Commission will consider that you provided

10



provided original information that led to the
successful enforcement of a judicial or
administrative action in the following
circumstances: your information
significantly contributed to the success of the
action"

"Action means a single captioned judicial or
administrative hearing."

original information that led to the successful
enforcement of a judicial or administrative action
in the following circumstances. your information
significantly contributed to the success of the
action or led to the successful enforcement of
the law."

Basis for Change

No such standard exists under the FCA. This
standard is inconsistent with the standard
mandated by Congress in the Dodd-Frank Act.
Under the law, whistleblowers are entitled to a
reward if their disclosures "led to the successful
enforcement" of the law. See 21F(b)(1) and
23(b)(1). It would be illegal and be inconsistent
with the intent of Congress for the Commissions
to impose a higher burden of proof.

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on January 25,2011.
Suggested Revision

"Action means a single captioned judicial or
administrative hearing or multiple judicial or
administrative hearings or proceedings derived
from the whistleblower’s information. "

Basis for Change

Under the statute, the whistleblower is entitled to
a reward of the total sanctions obtained by the
SEC equals one million or more dollars. The
administrative or judicial procedures used to
"caption" a proceeding or investigation should
have no bearing on the Commission’s requirement
to pay a reward if the total number of all
sanctions obtained by the Commission based on
the whistleblower’s information was equal to or
greater then one million dollars.

11



§240.21F-7(a)

"The law requires that the Commission not
disclose information that could reasonably be
expected to reveal the identity of a
whistleblower, except that the Commission
may disclose such information in the
following circumstances..."

§240.21F-8(a)

"To be eligible for a whistleblower award,
you must give the Commission information
in the form and manner that the Commission
requires."

§240.21F-8[’bj{l)

"In addition to any forms required by these

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on January 25,2011.
Su~,gested Revision

The following should be added to this provision:

"Prior to the disclosure of any information
related to the identity of a whistleblower, the
Commission shall give the whistleblower
reasonable notice o fits intent to disclose the
information, and the whistleblower shall have a
reasonable opportunity to obtain file an
administrative or civil complaint seeking a
protective order or other relief that would result
in the protection of the whistleblower’s identity."

Basis for Change

The Dodd-Frank Act contains specific rules
protecting the confidentiality of whistleblowers.
It is in the public interest to ensure the maximum
confidentiality for whistleblowers.
Suggested Revision

The following should be added to this provision:

"Prior to the denial of a reward, the
whistleblower shall be given reasonable notice of
any technical defect in his or her application, and
shall be given a reasonable opportunity to correct
the application."

Basis for Change

The policy that the whistleblower provisions must
be "user friendly" and the policy that the
Commission should use the payment of rewards
as a method to induce and encourage other
employees to step forward with credible and
useful information.
Su~,gested Revision

"In addition to any forms required by these rules,

12



rules, the Commission may also require that
you provide certain additional information. If
requested by the Commission, you may be
required to: Provide explanations and other
assistance in order that the staff may evaluate
and use the information that you submitted."

the Commission may also r-equi-r-e request that
you provide certain additional information. If
requested by the Commission, you may be
required asked to. Provide explanations and
other assistance in order that the staff may
evaluate and use the information that you
submitted. The failure to provide this
information may result in a reduction in the size
of a reward or a denial of a reward, if the staff is
unable to properly determine your eligibility
based on the information previously provided. "

Basis for Change

The Dodd Frank statute sets forth a minimum
threshold for which a whistleblower must meet in
order to qualify for a reward. The Commission
cannot legally deny a reward to a whistleblower
that meets that statutory minimum. Thus,
requiring a whistleblower to provide more
information then is mandated by the statute would
violate the Act. However, the proposed changes
would empower the staff to request such
additional information, and would authorize the
staff to reduce or deny a reward if additional
information was not provided, and the staff could
not adequately evaluate the whistleblower’s
eligibility.

The NWC would recommend that the
Commission rules for filing initial applications
mirror the FCA filing requirements. The FCA
requires a whistleblower to provide the
government with a "written disclosure of
substantially all material evidence and
information the [whistleblower] possesses" at the
time the initial complaint is filed. 31 U.S.C. §
3730(b)(2). Also, under the FCA, if the
government initiates a proceeding based on the
whistleblower allegations, the whistleblower is
not required to take any additional steps to help
the government, but does retain the right to
participate in the proceeding an aid the
government’s efforts. 31 U.S.C. § 3730(c)(1).

13



§240.21F-8(b)(2)

"In addition to any forms required by these
rules, the Commission may also require that
you prove certain additional information. If
requested by the Commission staff, you may
be required to: Provide all additional
information in your possession that is related
to the subject matter of your submission in a
complete and truthful manner, through
follow-up meetings, or in other forms that
our staff may agree to"

§240.21F-8(b)(4)

"Enter into a confidentiality agreement in a
form acceptable to the Whistleblower Office,
including a provision that a violation may
lead to your ineligibility to receive an
award."

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on January 25,2011.

Suggested Revision

See suggested revisions for §240.21F-8(b)(1 )

Suggested Revision

"The staff may request that the whistleblower
tgenter into a confidentiality agreement in a form
acceptable to the Whistleblower Office, including
a provision that a violation may lead to your
ineligibility to receive an award. The failure of
the whistleblower to enter into any such
agreement may result in the whistleblower being
denied access to information in the control or
possession of the staff, including information
concerning the status or progress of any non-
pubic investigation or proceeding related to the
whistleblower disclosures."

Basis for Change

No such requirement exists in the FCA.

These provisions should be modified in a manner
consistent with the FCA, 31 U.S.C. § 3730(b)(2)
and (c)(1).

The whistleblower cannot be required to enter
into a confidentiality agreement. However, the

14



§240.21 F-8(c)(1)

"The Commission will consider that you
provided original information that led to the
successful enforcement of a judicial or
administrative action in the following
circumstances: If you gave the Commission
original information that caused the staff to
commence an examination, open an
investigation, reopen an investigation that the
Commission had closed, or to inquire
concerning new or different conduct as part
of a current examination or investigation,
and your information significantly
contributed to the success of the action"

Commission can request such an agreement in
order to obtain access to any information that the
Commission may have concerning the underlying
investigation, the existence of an investigation
and/or other information relevant to the reward
and/or any ongoing enforcement proceeding.

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on Januar~ 25,2011.
Suggested Revision

"The Commission will consider that you provided
original information that led to the successful
enforcement of a judicial or administrative action
in the following circumstances: If you gave the
Commission original information that caused the
staff to commence an examination, open an
investigation, reopen an investigation that the
Commission had closed, or to inquire concerning
new or different conduct as part of a current
examination or investigation, and your
information significantly contributed to the
success of the action or led to the successful
enforcement of the law."

Basis for Change

No such standard exists under the FCA. This
standard is inconsistent with the standard
mandated by Congress in the Dodd-Frank Act.
Under the law, whistleblowers are entitled to a
reward if their disclosures "led to the successful
enforcement" of the law. See 2IF(b)(1) and
23(b)(1). It would be illegal and be inconsistent
with the intent of Congress for the Commissions
to impose a higher burden of proof.

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on January 25,2011.
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§240.21F-8~’c)~2)

"You are not eligible to be considered for an
award if you do not satisfy the requirements
of paragraphs (a) and (b) of this section. In
addition, you are not eligible if .... you are,
or were at the time you acquired original
information, a member, officer, or employee
of a foreign government, any political
subdivision, department, agency or
instrumentality of a foreign government, or
any other foreign financial regulatory
authority as that term is defined in Section
3(a)(52) of the Exchange Act (15 USC
78c(a)(52)"

Suggested Revision

The revised rule should state as follows:

"In addition, you are not eligible if you are, or
were at the time [they] acquired original
information, a member, officer, or employee of a
division of a foreign government which performs
the functions of the United States Department of
Justice, the Securities Exchange Commission or
the Commodity Exchange Commission. However,
any exclusion of a foreign national shall not be
undertaken without the consultation of the U.S.
Department of State. Where the State Department
determines that the employee’s disclosures were
necessary for the detection of the violations, and
protecting or rewarding that employee would be
consistent with the United States foreign policy
and international anti-corruption and/or
international human rights conventions, the
Department of State shall inform the SEC and/or
the CFTC that the foreign government employee
should obtain protection and/or a reward, and
the exclusion set forth in this provision shall not
apply. The United States Department of State
shall also be consulted in all cases in which an
employee of a foreign government (but not an
employee of a state-owned company) applies for
a reward under this regulation. For exceptional
good cause shown, the SEC or CFTC may deny a
reward based on information provided by the
Department of State. Exceptional good cause
includes documentation that reward would have a
negative impact on U.S. foreign relations,
interfere with foreign government cooperation
with the United States under existing treaties or
otherwise encourage corruption. There shall be
no limitation on the right of an employee of a
state-owned industry, company or concern to file
claims or obtain protections as afforded under
the Dodd-Frank Act"

Basis for Change

The exclusion containedin the proposed rule is
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§240.21F-8(c)(7)

"In your whistleblower submission, your
other dealings with the Commission, or your
dealings with another authority in connection
with a related action, you knowingly and
willfully make any false, fictious or
fraudulent statement or representation or use
any false writing or document, knowing that
it contains false, fictious or fraudulent
statement or entry."

§240.21F-9

"The submission of original information to
the Commission is a two-step process"

not authorized under the Dodd Frank statute. The
exclusion would also undermine the enforcement
of the Foreign Corrupt Practices Act. Additional
basis for this change in the proposed rule is set
forth in the Letter from Kohn/NWC to SEC posted
on the rule-making docket on February 10, 2011.

There is no empirical evidence that such a
provision is needed.

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
exclusion or limitation. See Letter from
NWC/Kohn to SEC, posted on the SEC rule-
making docket on January 25,2011.

Suggested Revision

"In your whistleblower submission, your other
dealings with the Commission, or your dealings
with another authority in connection with a
related action, you knowingly and willfully make
any false, fictious or fraudulent statement or
representation or use any false writing or
document, knowing that it contains false, fictious
or fraudulent statement or entry, that is material
to the application and which constitutes a
violation of section 1001 of Title 18 of the
United States Code. "

Basis for Change

The proposed rule provides broad discretion to
the Commission staff. The proposed revision
moderates that discretion in a manner consistent
with federal law on false statements.
Suggested Revision

"Any applicant for a reward shall, at the time of
the initial application, provide the government
with a written disclosure of substantially all
material evidence and information the
whistleblower possesses at the time the initial
application is.filed. The whistleblower may
supplement this application, in writing, prior to
the Commission’s issuance of a reward
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§240.21F-10(a)

"Whenever a Commission action results in
monetary sanctions totaling more than
$1,000,000 the Whistleblower Office will
cause to be published on the Commission’s
website a "Notice of Covered Action." A
claimant will have sixty (60) days from the
date of the Notice of Covered Action to file a
claim for an award based on that action, or
the claim will be barred."

determination. The failure of an applicant to set
.forth the all material evidence and information to
the Commission in a timely manner may result in
the reduction o fan award or the denial of a
reward as to any sanctions paid to the
Commission that were not part of the initial or
supplemental application."

Basis for Change

These provisions are inconsistent with the
minimum filing requirements set forth in the
Dodd-Frank Act. They are not "user-friendly."
They will create numerous administrative
problems and will result in the denial of
otherwise qualified applications.

The FCA filing provisions, as set forth in 31
U.S.C. § 3730(b)(2), are a good working model
for the SEC rule. This provision of the FCA
requires a whistleblower to provide the
government with a "written disclosure of
substantially all material evidence and
information the [whistleblower] possesses" at the
time the initial complaint is filed.
Suggested Revision

See revision set forth in § 240.21F-9.

Basis for Change

See comments made related to § 240.21F-9.

The two-step process set forth herein does not
serve the interests of the Commission or the
interests of full enforcement. The Commission’s
rules should require that whistleblowers provide
all of the material information they have to the
Commission at the earliest possible time, so that
the Commission staff can use that information to
determine the validity of the allegations,
determine whether to initiate an investigation or
proceeding based on the allegations and in order
to use the information provided to assist, to the
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§240.21F-lO(d)

"Once the time for filing any appeals of the
Commission’s judicial or administrative
action has expired, or where an appeal has
been filed, after all appeals in the action have
been concluded, the Whistleblower Office
and designated staff ("Claims Review Staff")
will evaluate all timely whistleblower award
claims submitted on Form WB-APP."

greatest extent possible, in an enforcement action.
Thus, a premium should be set on having the
whistleblower make a full and complete initial
disclosure and to have the whistleblower
supplement the disclosure on a regular basis.

Requiring information to be provided to the
Commission after a sanction is taken against a
wrongdoer does not serve the public interest or
the goal of the Act.

This two-step process will also result in
administrative difficulties; the denial of rewards
to otherwise qualified applicants and is not "user-
friendly."

The statutory language of Section 21F of the
Securities Exchange Act does not authorize this
procedure. See Letter from NWC/Kohn to SEC,
posted on the SEC rule-making docket on January
25,2011.
Su~l~ested Revision

"The Whistleblower Office shall docket all
applications and ensure that related applications
are properly considered. The WO shall,
wherever practicable, attempt to reach a
stipulated agreement between the Commission
and the whistleblower(s) regarding the basis for a
reward and the percentage of the reward. After
the Commission obtains the initial monetary
sanction that constitutes the basis for the reward
payment, the WO shall publish to the Commission
its recommendation for the payment of the reward
and/or shall present to the Commission the signed
stipulation. The identity of the whistleblowers
shall not be released unless the whistleblowers
consent to the disclosure, or the disclosure is
otherwise required under law. Any objection to
the WO’s recommendation and/or to the
stipulation of the parties shall be filed with the
Commission within 15 working days’. If no
objection is filed, the recommendation of the WO
shall be.final, unless three members of the
Commission vote to reject or modify the
recommendation within 30 calendar days of the
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