




that he has met his burden under this factor because the case involves a matter of first

impression.4

The third prong of the stay standard also provides a degree of support for granting a stay.

While we.believe that the sanctions we imposed serve the public interest in light of the gravity of

DiPlacido's misconduct, we do not believe that the public interest or the interest of any other

party would be adversely affected if a stay were granted while the court of appeals considers

DiPlacido's appeal. We note that under our rules of practice, the effect of the ALl's Initial

Decision was stayed pending our consideration of the appeal from that decision. See

Commission Regulation 1O.84(c)(1), 17 C.F.R. § 1O.84(c)(1) (initial decision does not become

final as to any party who files a notice of appeal with the Commission). A further delay in the

imposition of sanctions pending appellate consideration of a case of first impression would not

appear to prejudice the public interest or undermine the Commission's enforcement program.

We do not fmd persuasive DiPlacido's arguments that he will suffer irreparable harm.

We need not address those arguments in detail, however, because we have determined that

DiPlacido's showing under the first and third elements of the standard are sufficient to carry his

burden in the particular circumstances of this case and the flexibility with which the standards

for a stay may be applied.

Accordingly, we grant DiPlacido's Application for a stay of our Opinion and Order

pending his appeal before the U.S. Court of Appeals for the Second Circuit. In the event that the

4 Although the Division contends that the case is not exactly a matter offrrst impression, given that the Henner case
decided a trade-based manipulation and has been cited favorably by the Commission and at least one court,
Opposition at 7, nonetheless, this case is the fIrst time the Commission has decided a manipulation case based on
manipulative trading floor practices and examined the Henner case at length in an adjudicatory context.
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Commission's Opinion and Order is affinned on appeal, this order shall be deemed rescinded

upon the issuance of the mandate of the Court of Appeals.

IT IS SO ORDERED.

By the Commission (Acting Chainnan LUKKEN and Commissioners SOMMERS and
CHILTON; Commissioner DUNN not participating).

Wtf.~~
David A. Stawick
Secretary of the Commission
Commodity Futures Trading Commission

Dated: December 19, 2008
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