


















As these cases have proceeded, the parties' pleadings on the merits issues have been

identical, and substantially similar pleadings have been filed in all cases. Sua sponte discovery

orders issued by the Judgment Officer have resulted in more specific claims by all complainants

as to precisely how they were injured and led all complainants to move to amend their pleadings

to add an additional respondent. 1
I Consolidation is clearly warranted in this case because the

complainants do not have conflicting positions. In these circumstances, there is little likelihood

that consolidation would cause confusion or prejudice.

Significantly, considerable time and resources will be saved by consolidating the cases at

this time. Neither Judge Levine nor Judgment Officer McGuire addressed the merits of the bond

issue or scheduled hearings before we stayed these cases. However, Judge Painter has already

ruled in complainants' favor on the nonresident bond issue, scheduled a hearing and consolidated

the claims before him. I2 Consolidation now will increase judicial economy as the cases that are

closest to resolution will govern the pace for the rest and free up judicial resources for other

matters.13 Moreover, consolidation at this time will ensure consistent adjudication. Importantly,

respondents do not object to complainants' motion to consolidate and it will be economically

beneficial and non-prejudicial for them to defend one consolidated case based on the same

factual and legal questions before a sihgle trier of fact.

II These motions were pending before all presiding officers when these cases were stayed.

12 Judge Painter's decision to consolidate is in accord with Miller v. United States Postal Service, 729 F.2d 1033,
1036 (5th Cir. 1984), in which the court stated "the proper solution to the problems created by the existence of two or
more cases involving the same parties and issues, simultaneously pending in the same court would be to consolidate
them under Rule 42(a)."

13 Cf Scottv. Newsday, Inc., 1989 WL 20598 (B.D.N.Y. Mar. 3,1989) (unpublished) (denying a joint motion to
consolidate where the actions did not share common questions oflaw and consolidation would cause confusion and
delay because discovery was complete and a trial date had been set in one case, but discovery had not been started in
the other).
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In sum, the circumstances of these cases warrant consolidation. In re Fuwei Films

Securities Litigation, 247 F.R.D. 432, 433 (S.D.N.Y. 2008) (consolidating two securities class

action suits upon the motion ofplaintiffs in both actions); Kaplan v. Gelfond, 240 F.R.D. 88,91

(S.D.N.Y. 2007) (holding that minor differences between cases do not outweigh the interests of

judicial economy in consolidation if the cases present sufficiently common questions of law and

fact); accord, In re Worldcom, Inc. Securities Litigation, 2003 WL 21219037 (S.D.N.Y. May 22,

2003).

Given our decision to consolidate, the pending interlocutory motion to disqualify is

dismissed as moot, as are respondents' motions pending before Judge Levine and Judgment

Officer McGuire regarding the non-resident bond issue. As Judge Painter has ruled on the non-

resident bond issue, respondents may raise the issue on appeal at the conclusion of the

proceedings before the ALJ.

Accordingly, the order staying the 15 above-captioned cases is lifted and the cases shall

be consolidated on Judge Painter's docket. 14

IT IS SO ORDERED.

By the Commission (Acting Chairman LUKKEN and Commissioners SOMMERS and
CHILTON).

JJ!i£~,~
Secretary of the Commission
Commodity Futures Trading Commission

Dated:November 18, 2008

14 Based on the pleadings before us, which purport to be filed on behalfof "all" complainants, we assume that
complainants in the two cases assigned to Judgment Officer McGuire join the motion and agree to sacrifice the
benefits of the simpler procedure to which they are entitled.

11


