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Three. Pursuant to Section 13(b) of the Act, 7 U.S.C, § 13c(b), Hays is liable for

the violations described in this Count Thee to the same extent as Crossfire.

55. Each matena1 misrpresentation or omission made durg the relevant

time period, including but not limited to those specifically alleged herein, is

alleged as a separate and distinct violation of Section 40(1) of the Act.

ÇOUNTFOUR

VIOLATION OF SECTION 4m(l) OF THE ACT: FAlLUR
TO REGISTER AS A CPO

56, Paragraphs 1 through 36 are re-alleged and incorporated herein.

57. With certain exemptions and exclusions not applicable here, all CPOs

operating a conuodity pool are requied to be registered with the Commission

puruant to Section 4m(l) of the Act, 7 U.S.C. § 6m(1).

58. Crossfire engaged in activities as a CPO without the benefit of

registration as a CPO in violation of Section 4m(1) of the Act, 7 U.S.c. § 6m(1).

59. Hays, directly or indirectly controlled Crossfire and did not act in

good faith or knowingly induced, directly or jndirectly, the acts constituting

Crossfire's violations alleged in this count. Hays is thereby liable for Crossfire's

violations of Section 4m(l) of the Act, 7 U,S.C. § 6m(l), pursuant to Section 13(b)

of the I\ct, 7 U.S.C. § 13c(b).

60. Each use of the mails or any means or instrmentality of interstate

commerce in connection with its business as a CPO without proper registrtion
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during the relevant time period, including but not limited to those specifically

alleged herein, is alleged as a separate and distinct violation of Section 4m(1) of

the Act, 7 U.S.C. § 6m(l).

COUNTTIVE

VIOLATION OF SECTION 4k(2) OF TIE ACT: HAYS' FAILUR TO
REGISTER AS AN AP OF CROSSFIR

61. Pargrphs 1 though 36 are re-alleged and incorporated herein.

62. With certain specified exceptions and exemptions not applicable here,

all APs of CPOs ar required to be registered with the Commssion pursuant to

Section 4k(2) oftle Act, 7 U.S.C. § 6k(2).

63. Hays engaged in his solicitation activities for Crossfire wiilout the

bencfit of registration as an AP of a CPO in violation of Section 4k(2) of the Act, 7

u.s.C. § 6k(2).

64. Crossfire, as principal, allowed Hays to engage in his solicitation

activities for Crossfire without the benefit of registration as an AP ofa CPO and,

therefore, Crossfire is liab Ie for Hays' violation of Section 4k(2) of the Act, 7

U.S.c. § 6k(2), pursuant to Section 2(a)(l)(B) of the Act, 7 U.S.C. § 2(a)(1 )(B).

VI; RELIEF REQUESTED

WHREFORE, the CFTC respectfully requests that this Cour, as authorized

by Section 6c of the Act, 7 U.S.C. § 13a-l, and pursuant to its own equitable

powers, enter:
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A. An order finding that Defendants violated Sections 4b, 40(1), 4m(1)

and 4k(2) of the. Act, 7 V.S.C, §§ 6b, 60(1), 6m(l) and 6k(2);

B. Enter an ex parte statutory restraining order and an order of

preliminar injunction puruant to Section 6c(a) of the Act restraining Defendants

and all persons or entities insofar as they are acting in the capacity ottheir agents,

serants, employees, successors, assign, and attorneys, and all persons insofar as

they are acting in active concert or paricipation with Defendants who receive

actual notice of such order by persona service or otherwise, from directly or

indirectly:

1. Destroying, mutilating, concealing, altering or disposing of any

books and records, documents, correspondence, brochures,

manuals, electronically stored data, tape records or other

propert of Defendants, wherever located, including all such

records concerning Defendants' business operations;

2. Refusing to penn it authorized representatives of the

Commission to inspect, when and as requested, any books and

records, documents, correspondence, brochures, manuals,

electronically stored data, tape records or other propert of

Defendants, wherever located, including all such records

concerning Defendants' business operations; and
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3. Withdrawing, transferring, removing, dissipating, concealing or

disposing of, in any maner, any fuds, assets, or other

propert, wherever situated, including but not limited to, all

funds, personal propert, money or securities held in safes,

safety deposit boxes and all fuds on deposit in any financial

institution, ban or savigs and loan account, whether domestic

or foreign, held by, under the control, or in the name of the

Defendants;

C. Enter orders of preliminar and permanent injunction enj oining

Defendants and all persons insofar as thcy are acting in the capacity of their agents,

servants, employees, successors, assigns, and attorneys, and all persons insofar as

they are acting in acive concert or paricipation with them who receive actual

notice of such order by personal service or otherwise, from directly or indirectly:

1. trading on or subject to the rules of any registered entity, as that

term is defined in Section la(29) of the Act, 7 U.S.C. § la(29);

2. entering into any tranactions involving commodity futures,

options on commodity futures, and/or commodity options as tht

term is defined in Regulation 32.1 (b)(1) ("commodity options"),

for their own personaJ account or for any account in which they

have a direct or indirect interest;
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3. Directly or indirectly soliciting or accepting any funds from any

person in connection with the purhase or sale of any commodity

futues or options contracts;

4. Engaging in, controlling, or directing the trading of any

commodity futures or options accounts, on their own behalf or for

or on behalf of any other person or entity, whether by power of

attorney or otherwise;

5, Introducing customers to any other person engaged in the business

of commodity futures and options trading;

6. Issuing statements or reports to other concerning commodity

futures or options trding; and

7, Applying for registration or claiming exemption from registration

with the Commission in any capacity, and engaging in any activity

requiring such registration or exemption from registration with the

Commission, except that the Defendants shall be permitted to

engage in ac6vity as a commodity trading advisor, as that term is

denied by Section 1a(6) ofthc Act, 7 U.S.C. § la(6) ("eTA"),

provided that they do not engage in any of the activities proscribed

by Regulation 4. 14(a)(9), 17 C.F.R. § 4. 14(a)(9) (2008).
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D, Enter an order directing that Defendants make an accounting to the

Court of all of Defendants' assets and liabilties, together with all fuds Defendants

received from and paid to pool paricipants and other persons in connection with

commodity futures and options transactions or purorted commodity futures and

options transactions, including the names, mailing addresses, email addresses and

telephone numbers of any such persons from whom they received such fuds from

Januar i, 2006 to the date of such accounting, and all disburements for any

pwpose whatsoever of funds received from pool parcipants, including salares,

commissions, fees, loans and other disbursements of money and property of any

kind, from January 1,2006 to and including the date of such accounting;

E. Enter an order requiring Defendants inuediately to identify and

provide an accounting for all assets and property that they currently maintain

outside the United States, including, but not limited to, all fuds on deposit in any

financial institution, futures commission merchant, ban, or savings and loan

accounts held by, under the control of, or in the name of Hays and Crossfirc,

whether jointly or otb.erwise, and requiring them to repatriate all funds held in such

accounts by paying them to the Clerk of the Cour, or as otherwise ordered by the

Court, for fuer dispositi on in ths casco

F. Enter an order requiring Defendats to disgorge to any offcer

appointed or directed by the Court all benefits received including, but not limited

22

JAN 13 1996 02: 17 PAGE.23



FEB-05-2009 14: ¿id rKUM: I u; :'1 C:1Qc:'-.i t:~~.i:: ï.C"" CJ

to, salaries, commissions, loans, fees, revenues and trding profits derived, directly

or indirectly, from acts or practices that constitute violations of the Act as

described herein, including pre-judgment interest;

G. Enter an order directing the Defendants and any successors thereof, to

rescind, pursuant to such procedures as the Court may order, all contracts and

agreements, whether implied or express, entered into between them and any of the

investors whose funds were received by them as a result of the act and practices

which constituted violations of the Act and Regulations, as described herein;

H. Enter an order requirig Defendants to make restitution by making

whole each and every pool parcipant or other person whose fuds were received

or utilized by them in violation of the provisions of the Act as described herein,

including pre-judgment interest;

1. Enter an order requiring Defendants to pay civil monetary penalties

under the Act, to be assessed by the Cour, in amounts of not more than the higher

of: (1) triple the monetary gain to Defendants for each violation of the Act,

Regulations, and Order, or (2) a penalty of$130,OOO for each violation;

J. Enter an order requirig Defendants to pay costs and fees as permitted

by 28 U.S.C. §§ 1920 and 2412(a)(2) (1994); and
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K. Enter an Order providing such other and fuer relief as ths Cour

may deem necessar and appropriate under the circumstances,

Dated: Februar 5,2009 Respectfully Submitted,

Susan 1. Gra (Illinois ARC No. 6225060)

Lead Trial Attorney
sgradrnan($cftc.gov

~Dft 2t~
~~ Hedley (Illnois AR 0.6237279)
Senior Trial Attorney
nhedley cftc.gov

vJ
Scott .Willamson (Illinois No.
06191293)
Deputy Regional Counsel
swzlliamson($cftc.gov

g=~er~CNO. 3123647)
Regional Counsel and Associate Director
rho llnger(§cjic. gov

COMMODITY FUTURS TRAING
COMMISSION
525 W. Monroe St., Suite 1100
Chicago, U.. 60661

(312) 596-0523 (Gradman direct dial)
(312) 596-0525 (Hedley direct dial)
(312) 596-0520 (Hollnger direct dial)
(312) 596-0560 (Wiliamson direct dial)
(3 12) 5 96-0714 (facsimile)

Local Counsel:
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