











dated September 18, 2008, and Garasz’s testimony at pages 48-53, and Tung’s testimony at
pages 11-20, of hearing transcript.]

4. Tung would deposit a total of $5,300: $2,500 on July 24; $1,500 on August 2; and
| $1,300 on September 13, 2006. On December 19, 2006, Vision returned the $186 account
balance. Thus, Tung’s out-of-pocket losses totaled $5,114.

5. Asnoted previously, Garasz acted as Tung’s account executive from August 1 to
September 20 or 21, 2006. The account’s liquidation value was $3,365 at the close on
September 20, and $2,737 at the close on September 21, 2006. Thus, when Garasz ceased acting
as Tung’s account executive, Tung had lost between $1,649 and $2,377.

6. Set out below is a summary of the trades in the Tung account:

Open  Close Trade Gross Loss Commission
08-02 09-08 buy 1 Oct. sugar call ($ 526) ($64)
08-02 11-22 buy 1 Dec. gold call ( 1,800) ( 64)
08-31 09-25 buy 1 Oct. sugar future ( 2,016) ( 64)
09-22  09-22 buy 1 Dec. coffee call ( 102) ( 64)
09-25 09-28 buy 1 Dec. cocoa future (400 ( 64)

[See equity runs produced by Vision.]

7. Phone records produced by Orion show that during eight of the nine weeks that
Garasz served as Tung’s account executive, Garasz and Tung spoke at least two or three days a
week, and on those days spoke several times for significant lengths of time, with Tung initiating
the majority of calls. For one week, they spoke on one day, Friday August 25, but on that day
they spoke three times, once for 17 minutes. [See phone call list (attachment to order dated Oct.

2,2008); and Tung’s testimony at pages 26-27 of hearing transcript.]



8. Garasz credibly testified that he and Tung spoke nearly every day, and that he
regularly reported the status of the trades in the account. In early September, Garasz reported
that the sugar future was showing a nice profit and recommended that Tung sell it. Tung rejected
this advice. When the sugar future reversed and began losing, the relationship between Tung and
Garasz deteriorated. Tung began repeatedly complaining that Garasz should have known how to
buy low and sell high, and should have urged Tung to exit before his losses got larger. Garasz
informed Tung that he could not predict the high and low each day, and finally advised Tung that
he did not think that they could work together and suggested that Tung switch brokers or firms.
Tung decided to switch brokers. [See account statements (Ex. B, VLP 8-5-8); equity runs
produced by Vision; phone call list (attachment to order dated Oct. 2, 2008); pages 1-3, Tung’s
9-26-6 e-mail to Garasz); pages 1-2, Tung’s complaint; pages 1-2, of Tung’s addendum to
complaint; Garasz’s testimony at pages 53-61, and Tung’s testimony at pages 20-37, and 41-46,
of hearing transcript.]

9. On September 26, 2006, Tung sent a rambling e-mail to Garasz in which he
essentially threatened to sue him if he did not reimburse him his entire loss:

We are very sorry to inform you that we are very unhappy and frustrated about our

investment in your hands. Clearly you have 15 years experience and should know

protective ways to protect your clients’ equities. . . . We heard people made great
money with great brokers. Of course you were so confident to also make good

money for us, otherwise you wouldn’t take us or offer your solicitation, otherwise it

is not suitable. . . . Last week about Wednesday [actually Friday September 15]

the [sugar] contract went above 12.55. You told me to sell but also told me to hold

for higher profit over 13.00. . . . Now I must propose a settlement at this point as

you brokers do not use stop loss and take profit and pick proper commodity at right
time.”

[Attachment to Tung’s reparations éomplaint.]



10. When Tung filed his reparations complaint, he sought to recover $5,114 in actual
damages for his out-of-pocket losses. He also preposterously sought $1,500 in extraordinary
costs for the “over 100 hours” that Tung purportedly had “easily” spent preparing his two-page
complaint, and sought an additional $1,500 in punitive damages. Tung’s request for
extraordinary costs and punitive damages was properly stricken by the CFTC Office of
Proceedings.

11. Rather than file answers to Tung’s reparations complaint, Orion and Vision entered a
settlement agreement with Tung. On May 7, 2008, Tung signed a settlement agreement which
simply provided that in exchange for payment of $2,000, Tung agreed to release Orion and
Vision, and “reserve[d] the right to continue my legal action against James Garasz.” The
agreement did not contain a confidentiality clause. Tung also signed a joint Notice of
Satisfaction and Withdrawal on which he hand-wrote: “Tung still remains [sic] the full right to
complain against James M. Garasz and all the damages, etc.” [Underlining in original. ]

Tung’s subsequent conduct during this proceeding indicates that he planned to conceal
the $2,000 payment in hopes of avoiding a reduction in the amount of damages which he could
potentially recover from Garasz. First, when the CFTC Office of Proceedings asked him how
much he had received from Orion and Vision, he strongly implied that he had received no money
and that he was withdrawing the complaint against Orion and Vision simply “because [he] did
not want to hold them responsible.” Second, in an affidavit filed in reply to a sua sponte |
discovery order, Tung refused to state the amount that he had received and falsely asserted that
the amount was “mutually confidential.” Faced with these inconsistent and dubious assertions, I
asked Vision to produce a copy of the agreement. A review of this document established that

Tung’s assertions about that document were, at best, inaccurate and unreliable. [See Settlement



Agreement dated May 7, 2008; joint Notice of Satisfaction (filed June 9, 2008); Tung’s reply to
sua sponte discovery order (dated July 2, 2008); Doherty affidavit (dated August 5, 2008);
Order dated September 4, 2008; page 3, Tung’s affidavit (dated September 18, 2008); and

Tung’s testimony at pages 36-38 of hearing transcript.]

Conclusions

Tung’s principal allvegations are that Garasz guaranteed profits and that Garasz’s trades
lacked a reasonable basis. Tung has the burden to establish the alleged violétions by a
preponderance of the evidence. Tung virtually assured that he could not carry this burden by
producing implausible and unreliable testimony, and otherwise by failing to substantiate his
allegations. Tung’s claim that Garasz guaranteed profits hinges on his assertion that
Wavestrength introduced him to Garasz and that Wavestrength’s profit claims should be
attributed to Garasz. However, this claim must fail because Tung has failed to produce any
reliable evidence that establishes any factual nexus between Wavestrength and Garasz, or that
establishes any misrepresentations by Garasz. Similarly, Tung’s other claim -- that Garasz failed
to “take profit and pick proper commodity at. right time” — must fail. First, Garasz cannot be held
responsible for Tung’s decision to reject Garasz’s advice to exit the sugar trade when it was
profitable. Second, the Commission generally does not second-guess the trading strategy
employed or recommended by an advisor. The fact that a strategy proved unprofitable does not,
by itself, create an inference of violations, and here Tung has not produced any evidence to shift
the burden to Garasz to articulate the basis for the trades in Tung’s account. See Syndicate
Systems v. Merrill Lynch, Pierce, Fenner & Smith, Comm. Fut. L. Rep. (CCH) 923,289 (CFTC

1986).



ORDER
Hsue Tung has failed to show any violations by James Garasz. Accordingly, this matter

is dismissed.

Dated Jun9.
ViV .

Philip McGuire,
Judgment Officer




