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Overview

"I'm not like a lot of brokers that have to go out and
cold call and knock on doors where maybe some of these
accusations might be more valid. I have a busy group
of customers, I try to do the best for them, and I
certainly wouldn't be intending to go on a nationwide
rampage, as I think [the Initial Decision] alludel(s]
that I'm on a campaign as an individual to defraud the
population of the United States."'

On February 7, 1995, the Commodity Futures Trading Commission

("Commission") issued a one count complaint against Michael F.
Staryk ("Staryk"), a retail options broker. In the complaint, the
Division of Enforcement ("Division") alleges that, from August

1991 to the time of the complaint's filing, Staryk engaged in
options fraud by misrepresenting the likelihood of profits and the
nature of the trading risk in his customer solicitations. On June
5, 1996, the Court granted summary disposition in the Division's
favor. It sanctioned Staryk by ordering him to cease and desist
from further violations of Section 4c(b) of the Commodity Exchange

Act, revoking his registration as an associated person, imposing a

' Testimony of Michael F: Staryk, Transcript of Oral Hearing,

July 24, 1998 at 660.
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permanent trading ban. and ordering him to pay & $1,770,000 civil

monetary penalty.

On December 18, 1997, the commisgsion remanded the case for
further proceedings. 1t affirmed the court's findings that Staryk
materially misled customers, put concluded that Staryk's intent in
so doing could not be determined without an oral hearing. In the
event that the court found that Staryk possessed the requisite
scienter to establish fraud, the Commission also directed further
consideration of appropriate ganctions. 1t provided specific
guidance for the Court in considering whether restitution would be
warranted, and in determining the scope of staryk's misconduct for
purposes of assessing a civil monetary penalty.

cuided by the Ccommission's remand order, the Court has
implemented further procedures and conducted an dral hearing. It
once again CONCLUDES that staryk knowingly misled customers as to
the profit potential and risk of the gasoline and heating oil
options that he peddled.

Accordingly, the Court has considered anevw the issue of
ganctions in 1ight of the evidence adduced on remand and in
keeping with the Commission's instructions. 1t once again ORDERS
Michael F. staryk to CEASE AND DESIST from violatind gection 4c(b)
of the Commodity Exchange Act, REVOKES Staryk's registration as an

associated person, and PERMANENTLY PROHIBITS him from TRADING on



-6 -

any contract market. The Court once again imposes a civil
monetary penalty: but reduces the $1,770,000 penalty previously
assessed by 25 percent. Accordingly, the Court ORDERS Staryk to
PAY a civil monetary penalty of $1,327,500. Lastly, it again

rejects restitution as an appropriate remedy in this case.

pProcedural History

on June 5, 1996, the Court granted summary disposition in

favor of the Division of Enforcement in this pro‘ceeding.2 In its

tnitial Decision, the court found respondent Michael F. Staryk
1iable for options fraud in violation of section 4c(b) of the
commodity Exchange Act (vpct™), 7 U.5.C. g§ec(b), and Regulation
33.10, 17 C.F.R. §33.10.° 1t did so on the basis of its
examination of undisputed transcripts of Staryk's taped telephone
solicitations.4 The Court found that Staryk, an options broker,
employed a standard sales pitch that represented that widely-known

information on seasonal pricing patterns in the physical gasoline

2

In re Starvk, [1994-1996 Transfer Binder] Comm. Fut. L. Rep.
(ccH) 926,701 (CFIC June 5, 1996).

3 14, at 43,928-36.

4« 1d4. at 43,918 n.20.
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and heating oil markets could be exploited to increase the profit
potential (and correspondingly, reduce the risk) of speculating in
the options on futures contracts for these commodities.® If this
was 80, Wwe might all be rich. But, alas, contrary to Staryk's
representations, the knowlsdge that Staryk imparted about the
simple fact that gasoline prices usually rise in the summer, and
that heating oil prices generally go up in the winter, offered no

trading advantage to his retail customers.®

s 14. at 43,928-32.

This case addresses staryk's customer solicitations between
August 1991 and February 1995. Complaint and Notice of Hearing,
pursuant to Sections 6(c), 6(d), ga(3), and 8a(4) of the Commodity
Exchange Act, filed February 7. 1995 (vComplaint") . puring the
relevant time period, staryk first brokered at commenwealth
Financial Group, Inc. (“Commonwealth“), and then, beginning in
June 1993, worked at First Investors Group of the Palm Beaches,
Inc. ("First Investors"), where he remained employed as of the
date of the hearing. In L€ srarvk, 926,701 at 43,918; Transcript
of Oral Hearing, July 21-24, 1998 ("Tr.") at 19. Staryk's
customers, for the most part, heard about gasoline and heating oil
options in radio or television commercials, urging them to call a
1-800 number for more details. Staryk was among a group of
brokers who would perform the follow-up telephone solicitation. In
re Staryk, 926,701 at 43,916.

¢ The Court explained,

nIt is indisputable that the seasonal shifts

in demand (and the corresponding price

changes) that generally characterize the

physical markets for gasoline and heating

oil, do mnot reduce the xrisks involved in

trading energy options. No advantage 18
(continued..)



(..continued)

gained from knowledge of these seasonal
patterns.

Participants in the heating oil and
gasoline markets, be they in the commodity
itself or their derivatives, know that the
price of gasoline has historically increased
in the summer and will continue to increase
annually in the summer, and that the price of
heating oil has and will do the same in the

winter. The market anticipates the increase
in demand as well as the corresponding
increase in price. Therefore, the expected

price fluctuations in gasoline and heating
oil will be and are reflected in their
futures prices. In fact, the futures price
of any given commodity is the market's best
estimate of the future spot price of that
commodity. If the market anticipates a
seasonal price increase, it will price the
futures and options contracts accordingly.

For these reasons, Staryk's subsidiary
claim -- that the prudent speculator can
determine which side of the energy options
market to initiate a ©position by Tmere
reference to the season ~- is wholly
deceptive. . . . [Tlhe downside risk for
purchasers of all call options is that the
future spot price will not be more than what
is expected. Conversely, the risk for
purchasers of all put options is that the
future spot price will not be less than what
is e ted. Typical seasonal shifts in
commodity prices, which are already accounted
for in the futures prices, options prices,
and strike prices, simply do not have any
bearing on whether the value of an option
will increase or decrease prior to its
expiration. . . . In short, reference to the

(continued..)
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With liability findings in hand, the Court sanctioned Staryk
by revoking his registration as an associated person, imposing a
§ermanent trading ban, ordering him to cease and desist from
further violations of Section 4c(b) of the Act, and ordering him
to pay a $1,770,000 civil monetary penalty.7 The Court, however,
denied the Division's request for an order of restitution.®

Staryk filed a timely appeal of the Court's decision to the
Commission. on December 18, 1997, the Commission issued an
Opinion and Order in which it affirmed in part and vacated in part
the Initial Decision, and remanded the case for further

proceedings.’ The Commission affirmed the Court's findings that

{..continued)

season provides no predictive power to permit
the speculator in energy options to pick one
gside of the market or the other. Moreover,
it provides the energy option speculator with
no other advantage over the speculator in any
other options market."

1d, at 43,930-32 (emphasis in original, notes omitted).
7 1d. at 43,937-40.

8 1d. at 43,941-42.

® Tn re Starvk, [Current Transfer Binder] Comm. Fut. L. Rep.

(ccH) 927,206 (CFTC Dec. 18, 1997).
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Staryk has not created a genuine issue of fact with regard to the

misleading nature of his sclicitations for energy options.

"We disagree with Staryk and hold, as did the ALJ, that
the reasonable listener could not fail to understand
Staryk's message to be that energy options trading
presented opportunities for substantial and near-
certain profits at very little risk."™

It held, however, that an oral hearing should be held on the issue
of whether Staryk's possessed the requisite scienter to establish
fraud. In the event that scienter were established, the
Commission also directed further proceedings on the "scope of
Starvk's activity to be considered for the purpose of assessing

»13  and  instructed the Court to consider the

sanctions,
appropriateness of restitution in 1light of a number of specified

factors. TLastly, the Commission further directed that Staryk be

1 1d4. at 45,810.
12 14. at 45,808.
12

Id, at 45,811.

2 14. at 45,811-12.

% 14, at 45,812. The Division had attempted to file a late
notice of appeal limited to the Court's refusal to include
restitution among the sanctions imposed on Staryk. The

Division's attempt was "denied" by the Commission for failure to
show excusable neglect for the late filing. Id. at 45,807 n.?9.
(continued..)
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given a full ppportunity on remand to litigate any sanctions that
the Court may consider imposing.®

From July 21 through July 24, 1998, the Court conducted an
oral hearing at the United States District Court for the Southern
District of Florida in Fort Lauderdale, Florida.® All post-
hearing submissions having been received,? this case on remand is

now ripe for decision.

{..continued)

Nonetheless, on appeal, the Commission considered the issue sua
sponte.

5 14, at 45,812,

16 The Court limited the scope of the oral hearing to issues
material to: (1) Staryk’s scienter, (2) the scope of Staryk's
activity for the purpose of assessing sanctions; and (3)
sanctions more generally. Order, dated May 5, 1998, at 2. Issues
pertinent only to restitution were excluded from the scope of the
oral hearing, and were considered under separate procedures. See
Order Establishing Procedures on Remand, dated February 25, 1998,
at 4 (directing the Division to state whether it continued to
seek restitution against Staryk, and, if so, requiring it to make
a threshold showing that restitution is appropriate in 1light of
the applicable factors identified by the Commission in 1ts
December 18, 1997, Opinion and order); Transcript of Post-Hearing
Conference, dated August 31, 1998 (describing additional
procedures undertaken to examine Staryk's  resources for
determining the appropriateness of restitution).

17 post-Hearing Brief of the Division of Enforcement, dated
September 2, 1958 ("Division's Posthearing Brief"); Respondent's
Limited Post Hearing Brief and Motiom, dated September 16, 1998
("Respondent 's Posthearing Brief"); Memorandum of the Division of
Enforcement Regarding the Appropriateness of the Restitution
ganction in This Action, dated October 15, 1998 ("Division's

(continued..)
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Discussion

Scienter
The Issues On Remand
In order for Staryk to be found liable for his now-proven
sales misrepresentations, the Division must establish, by a
preponderance of the evidence,® that "he was intentionally
deceptive or reckless in his s.oZLlicitations."19 Lawyers term this
state of culpability ngoienter. "’

In its Initial Decision, the Court determined that

(..continued)

Restitution Memorandum") ; Addendum to Division of Enforcement's
Memorandum Regarding the Appropriateness of Restitution and
Notice of In Camexa Filing, dated October 30, 1998 {(vDivision's
Restitution Addendum") .

18 1n re Citadel Trading Co., [1986-1987 Transfer Rinder] Comm.
Fut. L. Rep. (CCH) §23,082 at 32,190 (CFTIC May 12, 1986) .

1% In re Staryk, 927,206 at 45,811. Statements are reckless if
made with so little care that it is "very difficult to believe the
[actor] was not aware of what he was doing.” Do v. Lind-Waldock &
Co., [1994-1996 Transfer Binder] Comm. Fut. L. Rep. {(ccH) 926,516
at 43,321 (CPTC Sept. 27, 1995) (quoting with approval Drexel

Burnham Lambert, Tnc. V. CFTC, B850 F.2d4 742, 748 (p.Cc. Cir.
1988}) .

20 Mere negligence, mistake, or inadvertence fail to meet the

acienter regquirement. See CFTC v. Noble Metals International,
Inc., 67 F.3d 766, 774 (oth cir. 1995) and cases cited therein.
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g no reasonable doubt

vThe record pefore the Court leave
as to Staryk's intent. starvk knowingly misled
customers as o the risk and profit potential of the
options that he peddled.“21
in reaching this conclusiocn, the Court started with the
'proposition that a finding of an intentional wrongdoing may be
circumstantial evidence.”

supported by inferences from
g scienter, the Court concluded that

in considerin
t called upon to rea

implausible,

Accordingly,
d the respondent's

nthe trier of fact 1s no
denials of

mind, or toO accept self-serving, but

ne3

culpable knowledge .
audulent intent to

idence of gstaryk's £r

The Court found the ev
nemphatic

ourt reasoned that Staryk's

be overwhelming. The C
inciples favoring

ed to be objective PT

tion of what purport
4 only have been

promo
It coul

pointless.
But Staryk knew that

energy options Wwas not
rket advantage. "™

intended to convey gome ma

1 1y ye Starvk, 426,701 at 43,932,

Jcg, 1 . [1992—1994 Transfer
r 41,579 (CFIC May 12,

2 14, at 43,928 (citing I

Binder] Comm. Fut. L. Rep- (CCH) 26,080 a

1994), aff'd sub nom., JCC Tnc. v. CFTIC, 63 F.3d 1557 (11th Ccir.

1995) and In_Xe Millex, [1994-1996 Transfer Binder] Comf. rut. L.
June 16, 199%)) -

Rep. (CCH) §26,440 at 42,914 (CFIC

23 Id-
22 14, at 43,933 (emphasis in original) .



-14-

no such advantage was gained from knowledge of historic seasonal
pricing patterns in physical energy markets. The Court found that
in an investigational deposition, he had admitted as much.?®
Moreover, the court reasoned that the jpefficacy of staryk's
energy options strategies Wwas also self-revealing in the
remarkably unsuccessful track record of Staryk's own customers .’
accordingly, the Court winfer [red] that staryk had knowledge that
his representations were false OY that a minimum they were made
with reckless disregard for the truth."”

Determining that Staryk sought €O meet the Division's
persuasive evidence of his evil jntent with nothing but general

denials,®® the court found his submission on the 1issue

25 14,

26 The Division's motion for summary disposition was supported by
uncontested evidence that during the period covered by the
Complaint, staryk had 388 customer accounts, of which 381 (98.2%)
experienced net losses. Id4. at 43,933 n.106: Subsequently, in
preparing for these remanded proceedings, the Division discovered
that in fact 2168 of Staryk's accounts (94.8%) were losers.
Division's posthearing Brief at 30 n.39; Testimony of Maura
McHugh, Investigator, Division of Enforcement, Tr. at 492-93.

2 15 re Staryk, §26,701 at 43,933.

28 gtaryk submitted a 17-page affidavit that addresses the issue
of scienter by rote. It begins with the prefatory statement, "I
have always acted and communicated properly, with the interest of
my clients at heart." Respondent's Exhibit M, affidavit of
Michael F. starvk, dated November 20, 1995, 4. He then proceeds
to list thirty-two allegedly false representations charged in the

(continued..)
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ijnsufficient to raise a genuine jssue of material fact for

hearing.” Accordingly, it determined that the Division was

(..continued)

Complaint, each time employing jdentical language to deny having
vintentionally defrauded OT misled clients ©OF prospective
clients" by making the enumerated statement. Id.. ¢s (b) -(c),
(e)- (o), (q) - (E}, (v) - (ee) . (gg) - (kk) . and (nn). Thirty-two
times he also concludes with the same refrain: "If I made such a
statement, I did so in good faith and not in the context alleged
by the Division." id. gtaryk then concludes by broadly
professing that '

vpuring my conversations with clients
and prospective clients, I have not
misrepresented oT omitted material facts, and
have not known material facts made by me to
be false OTr without reasonable pbasis and have
never intended that any material
misrepresentation pe relied upon by clients
or prospective clients. I have never told
anyone that they can expect profits from
trading options on commodity futures. in
fact, I have never promised or represented to
any client or potential client that they are€
‘agsured O guaranteed profits. I have never
intentionally misrepresented the risk of
1088, but have given balanced presentations.
I have never intentionally misrepresented the
expertise of myself or my firm. 1 have never
intentionally misrepresented any commissions
charged by WY firm or FIG and have not
violated my fiduciary duty to my clients.’

id.. Yo.

2 1n re Starvk, 26,701 at 43,933.
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entitled to a determination that Staryk's misrepresentations were
made with scienter as 2 matter of law.’

The Commission disagreed. although it did not question the

~ probity of the Division's evidence tending to support 2 finding of

scienter, the Commission determined that staryk's protestations of
good faith were ndetail [ed] ™' and, under the circumstances,
sufficiently plausible32 to potentially defeat the other evidence

and tip the scales in Staryk's favor. > Thus, the Court's

30 Id

3 1n re starvk, 927,206 at 45,811,

32 The Commission explained,

nThe mandate to draw jnferences in staryk's
favor do net compel the ALJ to credit
implausible suppositions. The  summary
judgment rule would be rendered jneffective
if the requirement to construe evidence in a
nonmovant's favor compelled a decisionmaker
to embrace unsupported makeweight arguments.”

1d. at 45,809.

1 ag authority for its determination that the Court had erred in
granting the pivision's motion for summary disposition on the
issue of staryk's scienter, the commission relied on the standard
set forth in CETC _v. Savade, 611 F.2d 270,282 (oth cir. 1979)

" [g]enerally, when intent is at isgue, a jury should be allowed
to draw its own inferences from the undisputed facts, unless all
reasonable inferences defeat appellant's claim.") (internal
guotation marks and citation omitted); and SEC V. Johnston, 1992
WL 180130 {10th Cir. 1995) (summary judgment is not appropriate
when mental state is at 1issue, unless no reasonable inference
gsupports the adverse party's claim). 14, at 45,811.
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assessment of staryk's credibility was flawed to the extent it

rejected Sstaryk's denials on a simple reading of his affidavit; in

doing so,
traditiona

regarding a party's state of mind.

the Commission reasoned that the court had ignored "the

1 deference accorded to demeanor-baséd. determinations

ELS

n[staryk's] affidavit, cetting forth in detail his
atate of mind, ig sufficient to create an 1issue of

fact.

staryk will be prejudiced if his state of mind

is determined against him without an opportunity for
him to appear in person before a trier of £fact.
allowing him such an opportunity gecures his right to a

full

and fair process and recognizes the traditiomal

deference accorded to demeanor-based determinations
regarding a party's state of mind, a deference rooted
in the efficacy of oral testimony as & fact finding

tool.

gee In_re Abrams, [1992-1994 Transfer Binder]

Ccomm. Fut. L. Rep. (ccH) 925,684 at 40,225 (CFTC ApT.

29, 1993) f{a nearing is ‘'best tool for reliably
assessing . . - credibility')."
34 Ij.

35 14, "Demeanor" is defined:

naps respects a witness or other person,
relates to physical appearance; outward
bearing or pehavior. It embraces such facts
as the tone of voice in which a witness'
statement is made, the hesitation OT
readiness with which his answers are given,
the look of the witness, his carriage, his
evidences of surprise, his gestures, his
zeal, his bearing, his expression, his yawns,
the use of his eyes, his furtive oOI meaning
glances, OF his shrugs, the pitch of his
voice, his self—possession or embarrassment,
his air of candor OX seeming levity."
(continued..)



-18-

accordingly, the Commission remanded for an oral hearing on

the issue of gtaryk's seienter .’

‘(..continued)

Black's Law Dictionary 387 {sth ed. 1979) (citations omitted) .
npemeanor evidence" is:
ngpecies of real evidence consisting of
pehavior of witness on the witness stand and
which may be considered by trier of fact on
issue of credibility.”

1d.

% 1 yre staryk, 927,206 at 45,811.

The scope of the commission's remand, with respect to
acienter, is extremely puzzling. as noted above, in its Initial

pecision, the court made EtwWoO scienter findings. 1t found not
only intent, but also recklessness. In xe Starvk, ﬂ26,701 at

43,933. The first depended on staryk's state of mind but, as to
the second, the previous case 1aw had indicated that subjective
belief is irrelevant.

prior to the Commission's Opinion and Oxrder, recklessness
had encompassed an objective standard. See e.g., L9, {26,516 at
23,321 ("What Lind-Waldock's employee actually pelieved 1is
jrrelevant; what matters 1is whether the employee was in a
position to inquire into the actual status of the complainant's
order, or to take other suitable actions, and failed to do so.").
In other woxrds, 1O amount of a respondent's subjective pelief in
the truth of his statements would, standing alone, preclude a
finding of scienter in a fraud case- at best, such evidence
would be probative on the issue of what degree of scienter was
present. proof of a good faith belief would go not to 1iability,
put to sanctions.

vet, in its remand order, the commission vacated both the
Ccourt's intent and recklessness findings on the pbasis of Staryk's
(continued..)
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The Evidence On Remand

on remand, Staryk testified for nearly two full days. He
testified on his own behalf,’ and was geparately called as 2
hostile ‘witness by the pDivision.® Although his far-ranging
testimony addressed in detail his options training, marketing and
colicitation, and hig firms' internal compliance practices, little
of his testimony on these subjects 1is materially disputed, much of

it was already evidenced in the record prior to remand, and most

(..continued)

testimony of his subjective state of mind. on appeal, the
Ccommission considered whether Staryk 1had failed to demonstrate a
genuine issue of fact as to whether he Wwas intentionally
deceptive oI reckless in his solicitations." In re Staryk,
427,206 at 45,811. The Commission's analysis centered OB
staryk's affidavit. As discussed above, that affidavit presented
denials and general affirmative. statements on the topic of
gtaryk's intent and beliefs. However, the affidavit provides no
evidence that staryk had a reasonable pasis in fact for his
misleading solicitations. It neither asserts the fact generally
or provides specific facts from which the fact could be inferred.
Nonetheless, the commigsion found the affidavit to be a
sufficient Ybasis upon which to vacate both of the Court's
gscienter findings.

In effect, the commission, in the gpinigg_gggﬂgzgg;, does
not treat recklessness as an ultimate fact, sufficient to
establish scienter. Accordingly, it appears that credible

testimony, on the part of staryk, that he possessed a good faith
pelief that he was mot misleading customers (no matter how rash
he was in its formulation) would preclude a finding of fraud.

31 gy at 513-712 (July 24, 1998) .

3 pr. at 18-153 (July 23, 1998) .
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ijs at best tangential to assessing his gtate of mind in making his
misleading sales pitches for gasoline and heating oil options.39
what testimony he did give, however, that is directly pertinent to
the issue of scienter did 1ittle if anything to agsist his cause.
civen that the commission has neld: (1) "that the reasonable

1istener could not fail to understand staryk's message to be that

1?2 He also provided extensive testimony ©oR his personal,
educational, and employment packground that borders on being
jrrelevant to any of the issues in this case. For example,
staryk's counsel elicited a lengthy pnarrative on Staryk's
personal and professional nistory dating pack to his pirth 55
years ago in Hamtramck, Michigan. TIr. at 513. The record now
clearly reflects such facts as that gtaryk has three children by
two different marriages. TX. at 514 (one with his present wife,
Lynn, two with his first wife, Bonnie) . He also has another
child from a vmarriage that didn't occuxr" who is a criminal court
judge ncurrently running for the Michigan court of appeals.” Tr.
at 514-15. He went to college in Florida to complement his
avocation as an internationally accomplished water ckier. Tr. at
518. He was & junioxr high school teacher in Michigan and then in
vermont Wwho taught ngovernment, civics, history, world history:
those kinds of courses." Tr. at 518-521. In 1974, he moved to
Florida to be near his parents. Tr. at 521-22. He then ramn 2
gift shop, that led to running a mail order handbag pusiness,
that led to owning 2 nandbag factory. TF- 599-26. After his
divorce from nis first wife in 1986, he l1eft the handbag pusiness
and worked as 2 gale wanager for a firm that manufactured and
distributed public telephones; then he owned a Sports memorabilia
atore; then he taught as a substitute teacher; and finally, he
sold wholesale drilling equipment before pecoming a commodities
proker in 1989. TT. at 527-43.

on cross—examination, the Division elicited testimony that
the ages of staryk's four children are 36, 32, 27 and 10 years;
that the legal name of staryk's first wife, Bonnie, is wcharlene
gtaryk;" and that the maiden name of Staryk's current wife, Lynt.
is "Belliveau.” Ty. at 663-65.
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energy options trading presented opportunities for substantial
and near-certain profits at very 1ittle risk;"* and (2) that
staryk's message is misleading,“ staryk's task on remand may not
be easy, dput it is simple. staryk, by credible testimony, way
escape 1iability for his misrepresentations in one of two ways.
First, he maYy establish that he did not understand what every
nreasonable listener” understood: that his sales presentation
promised his seascnal  enerdy options trading customers
wgubstantial and near-certain profits at very 1little risk."
alternatively, he may estaplish that ne genuinely pelieved his

messages of npear-certain profit" were true. In his two days of

9 1 re Starvk, {27,206 at 45,808. 1n another passage, the
commission states:

nWe endorse the ALJ's holding that:

"although staryk does not
explicitly state that the
predictable nature of the seasonal
price trends in gasoline and
heating oil decreases the risk or
increases the 1ikelihood of profits
in options tied to these
commodities, 1o reasonable customer
could fail to take this message
away from staryk's sales
presentation.“

Id. at 45,809 (citation omitted) -

4 14, at 45,810.
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testimony, Staryk made no significant attempt to establish either
exonerating state of mind. Indeed, his most probative testimony
was corroborative of the evidence relied on by the Court in

finding scienter at the summary disposition stage of this case.

Starvk Understood What He Was sayving

At the summary disposition stage, starvk, through counsel,
had argued to this Court that his solicitations did not convey 2
message of decreased risk and increased profitability.“ This
court rejected his contention as vutterly unpersuasive."“ staryk

raised the same argument again to the commission on appeal.44 The

22 1y re Starvk, §26,701 at 43,932.

1 [Tlhe Division charges that Respondent
gstaryk stated, the '. . . 15kelihood of 1loss
in heating oil options . - 1 is not likely.

In fact, that ig an inaccurate description of
what was being communicated in the citations.

Respondent staryk was talking about the
1ikelihood of the seasonal trend not
occurring, not the likelihood of not losing
money in the investment."”

Response in Opp051tion to the pivision of Enforcement's Motion for
summary DlSpOSltlon, dated November 21, 1995, at 132.

$3 1n re Starvk, {26,701 at 43,929.

s Tp his brief to the Commission, staryk argued

(continued..)
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Commission also dismissed Staryk's interpretation of his own
words as ngtrained"” and “noncn:mtex\:ual.““5 Both the Coﬁrt and
Commission, however, undertook their assessments of staryk's

solicitations in the context of considering what they meant toO

his customers. Thus, the £focus of this inguiry was on the
" common understanding of the informaﬁion conveyed."“ In
contrast, v [wlhile the nature of Staryk's solicitations Wwas

determined according to an objective standard, his intent in

making those representations is a subjective one. """ Accordingly,

(..continued)

nRespondent did not describe that seasonality
provides an advantage, but that it mwerely
provides 2 potential investor with more
information that ig easily understood, il.e..
that the futures market has a tendency to
make a specific trending act during a
designated time frame, and that guch trending
provides the investor with  more lay
information than they would have with other
markets upon which to fashion his oOr her

considerations."”
Respondent's Appellate Brief, dated December 6, 1996, at 30.

s 1n re Staryk, 27,206 at 45,809.

% 14, at 45,808 (quoting Hammend v. Smith Barney. Harris Upham &
Co., [1987-1950 Transfer Binder] Comm. Tut. L. Rep. (CCH) 424,617
at 36,657 n.l2 (CFTC Mar. 1, 1990)), aff'd sub nom., JCC. Inc. V.
CFIC, 63 F.3d 1557 (11th Cir. 1995)); In_xe starvk, 926,701 at
43,924 (same).

41 Tn re starvk, 927,206 at 45,811.
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the Commission's remand order provided Staryk with an opportunity
to testify as to ény good faith - albeit "uncommon" -- belief he
may have harbored as to the innocent meaning of his sales
message.

At the. oral hearing, Staryk quite readily explained the
effectiveness of his technique and the customer appeal of his

sales pitch for energy options.® He also generally professed

4 gtaryk's customer appeal is not disputed. Indeed, it has been
proven in the marketplace.

Mr. Staryk: ", . . I was the number one
broker in the firm doing the most business."

Mr. Feder: "Were you also the one staying
the longest hours?"

Mr. Staryk: "Always."

Mr. Feder: "Always?"

Mr. Staryk: "Yeah."

Mr. Feder: "Is that throughout your career?"
Mr. Staryk: "Yes."

Tr. at 556-57. See also In re Starvk, 926,701 at 43,933 n.103
and accompanying text.

Staryk explained that he recommended and sold mostly call
options to his customers, because " [bluying low and selling high
is an easier explanation to people that aren't familiar, but
shorting the market is more difficult." Tr. at 551. Similarly,
he analogized options on futures to the underlying physical

{(continued. .)
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that his purpose was to inform, not mislead.*®

(..continued)

commodities 1is order to simplify the technical aspects of

trading.

w. . . I'm sure the Division realizes and 1'm
sure Your Honor realizes, since you've
1istened to miles of my tape, being a
teacher, sometimes it's easier to explain
something to someone that is unfamiliar with
a particular area by starting out with
simpler analogies and moving into the direct
discussion.

Rather than . . - immediately go into
delta, in the money, at the money, out of the
money, and esgentially having [the customer]
on an initial solicitation pull out a slide
rule and start designing the Stealth bomber,
that usually discourages people from trying
to invest or even trying to learn, and they
usually throw their hands up in disgust and
say, 'Oh, this is too confusing for me.'"

Tr. at 598-599.

4 In response to the question, "Are Yyou using [1 descriptions

and analogies to mislead your prospective clients?,"

answered

"No. I learned as a teacher all my Years,
whether you're teaching high school students
or even kindergarten students, that the
simplest way to explain something is not to
try to baffle them with the figures and
numbers."

Tr. at 601. See also Tr. 620-21.

Staryk



-26-

Significantly, however,

staryk de

clined to offer any benign

explanation for having failed to grasp the false representations

of profit and risk plainly evidenced by his own taped words.

staryk provided no explanation -- plausible or otherwise -— of how

reagonable customers came to understand his solicitations to mean

that the seasonal price

trends

]

in heating oil and unleaded

gasoline significantly increased the 1ikelihood of profits in

options, while he,
something else.

generalized pleas of good faith,

50 gome examples:

Mr.

FedeX:

said news events,

in contrast, understood his sales pitch to mean

Instead, his testimony merely relies on repeated

50 apd unconvincing protests that

When you're communicating
that type of information to a client,
et

you

cetera, and certain

predictions, do you pelieve the accuracy of

the items that

customers?

you're
Do you honestly believe that what

telling these

you're telling them is true?"
Mr. Staryk: "Yes."
Tr. at 611-12.

Mr. Feder: ". [Y]ou're explaining these
isgues which may have some complexity in
simpler terms. 1s that meant to deceive
people?”

Mr. Staryk: "No."

Mr. Fedexr: "Is thaﬁ meant to remove certain

important aspects of the investment?"

(continued..)
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he lacked any motive to defraud.® Unsupported by circumstances,

logic or reasoning, these self-serving protestations of the

(..continued)

Mr. Staryk: U"Not at all."
Tr. at 620.

Mr. Feder: "So you're not trying to attempt
-- you don't intend to have Yyour prospective
clients or  Yyour present clients  have
completely unrealistic expectations through
the use of these analogies and examples?"

Mr. Staryk: "No."

Tr. at 623.
Mr. Fedexr: "Have You intended on using a
heating oil or unleaded gas pitch as a tool
to deceive the public?”
Mr. Staryk: "No.®

Tr. at 646-47.
Mr. Feder: vand do you have a good faith
belief that these predictions, these
recommendations, have rational support and a
potential to profit?"
Mr. Staryk: rfes."

Tr. at 648.

51 gtaryk explains
nif I were bringing my own son into the
business, who's a compliance officer, he

teaches a Series 3 COUrsSe; I have another son
- {continued. .)
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(..continued)

who's a judge; why would I want to embarrass
my family and relatives knowingly doing
something that was wrong, knowingly doing
something that was & fraud? To me, I
wouldn't understand why I would want to do
something like that.”

Tr. at 660.

staryk, however, had one obvious incentive to defraud: money.
staryk earned nearly $600,000 during the three-and-a-half year
period covered by the Complaint. 1D € starvk, 926,701 at 43,933
n.103. Moreover, staryk likely regarded the disincentive that he
suggests that he faced . (the risk on an enforcement action) as
small. At the hearing, Staryk complained that he was unfairly
gingled-out by the Division of Enforcement.

w, . . Mly impression from the onset is that
there may have Dbeen complaints against
certain companies and in that situation other
brokers may have been involved, but what
seems so striking to me is that Commonwealth
Financial Group had a problem, the government
nad a problem with Commonwealth Financial
Group apparently from the day it became
Commonwealth Financial Group. I Jjust
happened to have a business card on my desk
that day that was printed Commenwealth
Financial Group.

But with all of the problems that the
pDivision had with Commonwealth Financial
Group and the prokers that were all mentioned
and brought into all those depositions during
the years of that case, I wasn't -- I wasn't
called upon.

Later Commonwealth Financial Group has a
National Futures association problem. of all
of the brokers that are pbrought in on that
thing, I‘'m not mentioned.
(continued..)
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innocence of his utterances are facially incredible®® and deserve
no weight in the Court's asgsessment of Staryk’s scienter.
Accordingly, the Court finds that Staryk meant to tell his
customers what the tapes plainly evidence, that "energy options
trading presented opportunities for substantial and near-certain

profits at very little risk."®

{..continued)

It only seems to me that the frustrated
Division in those actions decided to 1look

after other -- come after other brokers that
were successful after I had 1left that
company."

Tr. at 660-61.

s2 Nor are they bolstered by the Court's observations of
demeanor, although Staryk's bearing throughout the hearing was

calm, steady, courteous and pleasant enough.

$3 1n re Staryk, 926,701 at 43,232.
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starvk Knew That What He Wés gaving Was False

rBut in no way would I tell a client, 1I'm going to make
you a millionaire next week, or next year Or ever or, I
turn people into millionaires. This would Dbe a
ridiculous lie. 1It's not needed."

gtaryk of course knew that his representations of near-
certain profits and 1ittle risk were falge.®®  Indeed, staryk
does no£ seriously dispute that he understood the true riskiness
of gasoline and heating oil options. 1n. fact, Staryk's testimohy
merely corroborates the evidence on this subject relied on by the
Court in favorabiy yuling on the Division's motion for summary
disposition.

In testifying, staryk demonstrated a firmly grounded
understanding of derivative markete in general, and energy
derivatives in particular. starvk, @& Commission registered
broker, had passed the Longémans Financial Ipstitution course on
futures and options and the Series 3 examination..56 staryk's

education, howeverl, did not end there. He takes great pride in

s« Testimony of Michael F. gtaryk, Tr. at 580.

ss 1f they were true, he could have indeed wturnled] people into
millionaires."

56 7y, at 544; In_xe starvk, §26,701 at 43,918.
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the expertise that he has developed, especially concerning the

energy markets.®’

57 gee Tr. at 557 (" . . . I subscribe to Fuel 0il News and have
had heating oil distributors as clients."); see also In_1xe
starvk, 926,701 at 43,932, n.102 ("I deal in [the] energy area
with maybe 3,000 positions a year. . . - We have to know what
we're talking about.") ("I have gasoline industry people that work
for gasoline companies use me for advice.") (citationms omitted) .

Mr. Shakabpa: npid [First Investors O
Commonwealth] have any special inside
information to the marketplace that other
introducing brokers or other sales brokers
would not have?"

Mr. Staryk: "Maybe by choice. There are
many other firms that focused more on grains
or metals or currency markets that don't
choose to pursue a lot of research in energy.
but it would be available to them.

and then again, even myself personally, I
was the only broker I knew that subscribed to
Fuel Oil News. Fuel Oil News is not a market
research, it's an industry research because I
had clients from time to time that were
actually in the fuel 0il business, in the
heating oil business. They either were part
owners or worked for heating oil companies
and investing in heating oil at the same
time. They would send me magazines and I
eventually would subscribe -- I Dbecame a
subscriber to -- Fuel 0il News is a fuel oil
magazine for the heating oil industry. But
it has articles in it many times that refer
to the NYMEX and hedging positionms."

Mr. Shakabpa: rokay. Soc would you adree
that you did not have any special expertise
in the heating oil and unleaded gas market --
options market, I should say?"

(continued. .)
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Certainly, Staryk understood markets well enough to know
that the study of nistorical price trends will not 1lead to
superior gains. Indeed, Staryk has a good theoretical grasp of
how market prices efficiently reflect all historically available

information (including historical supply and demand patterns).58

(..continued)

Mr. Staryk: "That we did not have?"

Mr. Shakabpa: wThat you did not have any
gpecial expertise?"

Mr. Staryk: "I wouldn't say that I didn't --
that I didn't have special expertise. I knew
more about it than most brokers. I wean,
comparing me tO other brokers at othexr

firms."
Tr. at 85-86. See also Tr. at 119-20.

% gee In re Starvk, 926,701 at 43,931 n.96 and accompanying text
(discussing efficient market model); In e REW _ Technical
Services, Ltd., [Current Transfer Binder] Comm. Fut. L. Rep. (CCH)
§27,193 at 45,727 n.75 (CFTC Dec. 1, 1997) (same).

gtaryk explains,

» . . [Tlhings that are currently occurring
in the market or what happened,yesterday in
the news is most 1ikely in the market
already. It doesn't take the market long to
react to something, a matter of seconds, in
fact. But what's happening tomorrow OT the
next day or what could possibly happen can
affect that market.”

(continued..)
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Not only did gtaryk know that market theory debunked the

representations he made to clients,* he was well aware, from a

(..continued)

Tr. at ©588; 8e€ also. Tr. at 651 ("If something happened
yesterday, that's read into the market.").

For this reasoll, staryk recognizes that there are always
competing opinions among the experts as to the likely movement of
a particular market at any given point in time.

v, ., . [Wle go through a checklist of those
things that are out there and, of course, in
The Wall Street Journal, Investors Daily,
both sides are always published every day.

You will very rarely see an article in any
of those publications where both sides are
not printed, the Pro of the -- even if it's a
story about & rally, there's always a
paragraph at the end that says put it can go
down because of this reason."”

Tr. at 685.
52 Nonetheless, staryk artfully dodged providing any clear and
direct answers to Division gquestions intended teo elicit an
admission that all options are equally risky (testimony that
would most transparently assail the basis for his geasonal
tgrend" energy recommendations) .

Mr. Shakabpa: vyou were also aware that
options on seasonal commodities are not less
risky than options on nonseasonal

commodities?"

Mr. Staryk: nWell, an option iz an option,
whether it's corn oY gold or heating oil or
gasoline. It's made up of two things. Its

intrinsic value and its time value, and
that's the option.
(continued..)
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(..continued)

The price of that option, whether using
Black-Shoules mathematics OF whether using
just the volatility that's puilt in by the
options trader on the floor of the exchange,
ig the option. That option's got time value
and intrinsic value.

So whether it's 2 seasonal market OT
whether it's, as you're referring to - if
jt's a seasonal demand market 1ike heating
o0il, we would express to them that in any
kind of jnpvesting, and it's common knowledge,
a trend -- if there is a trend in a market,
whether that market 1s geld or whether it's
poultry, to follow the trend. Don't try to
go in the opposite direction on a one-way
street.

If you're following a trend, purchasing an

option in a trend market, your -~ your
chances of success should be higher, rathexr
than throwing a dart at a market that -- that

is sitting flat and doing nothing.

So when you say the option is less risky,
no, it's the market. Tf the market shows
that it's in a trend and you're optioning it,
which is a limited risk to 'start out with,
your chances towards success are more
favorable."

Mr. Shakabpa: nokay. So -"

Mr. Staryk: "And if the person's calling us
about gasoline and heating oil, we're
explaining it to them in that context."

Mr. Shakabpa: ngo, are Yyou saying that

heating oil and unleaded gas options, because

of their historical performance OF their
(continued..)
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practical standpoint, that seasonal price trends do not translate
into a market advantage for investors.

puring the period covered by the Complaint, 368 of Staryk's
388 customer accounts jost money.*” BY his own admission, staryk
kept detailed notes of his contacts with clients and of their

trading.® In addition, Staryk customarily reviewed his clients’

(..continued)

trend, are less risky in terms of likelihood
of risk than other commodities, options . in
other commodities?”

Mr. Staryk: nIf the trend is working. If
the trend looks jike it's going to repeat
itself. We don't say less risky because all
options have risk. The risk is the same in
every option, you can lose it all."

But -- and in the middle of a year we would
switch. If the recommendation was to get
away from petroleum and go to grains or do to
precious metals, we would explain options the
game way: strike price, intrinsic value,
time value."

Tr. at 56-57. See also Tr. at 123-25.

€ gee gupra note 26.

& Ty, at 74-75.
"Mr. Shakabpa: nyou yourself, both at
Commonwealth  and First Investors, kept
records for yourself which showed what
happened in the past with Yyou customer

accounts?"

(continued..)
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existing positions each trading day.** RS guch, Staryk knew that
his clients, following his strategy. systematidally lost money

throughout the rime period relevant to the Com.plaint.63 Aand, as

(..continued)

Mr. Staryk: "From the very first contact of
a client, prospective client . . -« through
the actual history of the account, what they
bought, what they sold, how much they made,
how much they lost, how much was gent home,
that's kept on my client account card.

Every client nas a little pooklet that we
keep from the very start, @a recorda of our
initial conversation with that client which
records Our notes o what we're learning
about that client, the dates when we send
them 1iterature, when we next contact them,
if they decide to enter the market.

[Wle make a complete file for them and it
includes everything from telephone messages
to trade tickets, and we put notes on trade
rickets, we put notes on everything, to help
us recollect the mood, the changes, the
profitable trades versus the 1os [ing]
trades."

14,

2 gy, at 72; pivision's Exhibit 55, peposition of Michael F.
starvk, dated February 7, 1995, at 29-30.

& although staryk had jnsinuated in his prehearing memorandum
that he was ignorant of the overall lack of trading success of
his customers, Prehearing Memorandum of Respondent, dated April
21, 1998 ("Respondent's Memorandum"), at 9, he freely admitted to
such knowledge at the hearind.

(continued..)



-37-

guch, he also knew the message thét he conveyed tO prospective

clients -- that the nature of the seasonal price trends in

(..continued)

Mr. Shakabpa: nOkay. So you knew how much
they wmade O lost when they closed their
positions?”

Mr. Staryk: "Every time they bought OT sold,
we'd go over that with the client.”

Mr. Shakabpa: "Okay. So you knew how much
they made oI 1ost when they finally closed
their accounts?"

v

“Mr. Staryk: w know that and they know
that."
Tr. at 74.
Mr. Shakabpa: "Were You aware that the

majority of your customers at Commonwealth
overall had losses in their accounts?"

Mr. Staryk: "Yes."

Mr. Shakabpa: nyour clients at First
Investors Group for the time period we're
talking about -- the majority of them closed

their accounts with losses?"
Mr. Staryk: "The vast majority."

Tr. at 78.
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heating oil and gasoline greatly increased the likelihood of

profits in options associated with those markets -- was false.®

$ gince all of his accounts were non-discretionary, and his

nclients had the responsibility over purchase and sale decisions,
and when to cease trading," Staryk has argued that his knowledge
of the one fact (the dismal track record of his customers) would
not necessarily lead to his knowledge of the other fact (that his
claims for his seasonal trending energy option strategy were
false). Respondent's Memorandum at 2-10.

As a practical reality, this argument lacks merit. Staryk
estimated that at least 80 percent of his solicitations and sales
at Commonwealth, and at 70 percent at First Investors related to
heating oil and gasoline options. Tr. at 673-74. 1In the sale of
these options, he acknowledged employing his well-documented

seasonal trending apprcach. See Tr. at 56-57 ("If you're
following a trend . . . your chances of success should be higher

.")}); Tr. at 123-24 ("trade in the direction of the trend") ;
Tr. at 598-99 ("I'm sure the Division realizes and I'm sure Your
Honor realizes, since you've listened to miles of my tape"); Tr. -
at 681 (if you believe the price of heating oil is going to go up
in December or January, "[ylou buy a call"). His testimony also
plainly indicates that most of his customers generally followed
his trading advice.

Mr. Shakabpa: "Mr, Staryk, the majority of
yvour clients, who ended up becoming your
clients. who opened up accounts with
C nwealth and Firs nvestors Gro th

were relying on youxr recommendations about
the options that thev initially purchased: is

that right?"
Mr. Staryk: "They were paying us."”
Mr. Shakabpa: "I'm sorry. I didn't --

Mr. Staryk: "They were paying us for that
advice. "

(continued..)
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{..continued)

Mr. Shakabpa: "Okay. 5o You were aware that
they were relying on Yyour advice when they
opened up their accounts?"

Mr. Staryk: "We would give them direction,
not only for our advice but how to research
themselves, too. put these were non-

discretion[ary] accounts. We would give both
gides on any purchase; what can happen this
way or that way. They bhad the final
decision. T had no discretionary accounts,
even though I was a broker for more than the

required years, all my clients made their own
decisions."

Mr. Shakabpa: npfter they opened up their
accounts you did give them recommendations
about trading; is that right?"

Mr. Staryk: nThat's what they wanted me to
do_!‘l

Mr. Shakabpa: "Okay. So you did do that?"
Mr. Staryk: "Yes."
Mr.. Shakabpa: "Ckay."

Mr. Staryk: "I might add that some called up
and placed their own orders with their own
decisions, just using us as clearing their
own trades."

Tr. at 107-08 (emphasis added). Tr. at 114 (".

[P]eople would call us sometimes with experience, day
traders, people that have enormous access to charts and
graphs, that do it as a nobby, and we would tell them
outright, this is something you probably want to do on

your own."); Tr. at 573 (. . . [I]lt was unusual for me
to have a client that trades with a discount firm where
the commissions are much less -- and these are

(continued. .}
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In sum, Staryk offered no credible testimony to refute the
overwhelming circumstantial evidence of his scienter, and indeed
his testimony tended to corroborated that evidence. BAccordingly,
the Court concludes that Staryk possessed the requisite scienter
necessary to éstablish his violation of the anti-fraud provisions
of Section 4c(b) and Regulation 33.10.

Having found that Staryk possessed the requisite scienter to
establish 1liability, the Court now turns to "the scope of

Staryk's activity for the purpose of assessing sanctions."®

(..continued)

experienced people that 1like to ¢all in their own
trades.") (emphasis added).

Mr. Shakabpa: "so do you think you are
successful in getting out as much profits as
possible to your clients?"”

Mr. Staryk: nas far as returning the money
home to the client, yes."

Tr. at 668.

 In re Staryk, 27,206 at 45,811.
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Scope Of The Fraudulent Activity

The Issues On Remand

In its Initial Decision, the Court imposed, among othexr
things, a civil monetary penalty based upon the gains and losses
resulting from all of Staryk's customers® trades during the period
covered by the Complaint.® Although the Court recognized that
Staryk solicited some options in markets other than heating oil
and unleaded gasoline during the relevant period, it reasoned that
the pervasive and ongoing nature of his fraudulent solicitations
for these seasonal energy instruments generally "colored" all of
his customer business,® and that it fherefore would Dbe
nreasonable" to consider all of Staryk's trades in the penalty

calculation.®®

€ Tn re Starvk, 926,701 at 43,939.
§ 1d. at 43,918 n.20 and 43,939 n.150.
8 Tq. at 43,939 n.150. See In re Grossfeld, [Current Transfer

Binder] Comm. Fut. L. Rep. (CCH) 926,921 at 44,469 n.37 (Dec. 10,
1997). 1In Grossfeld, the Commission found that

"Given the pervasive and ongoing nature of
the fraud, we may also infer [for purposes of
the penalty assessment] that all the money
[respondent's employer] paid to [respondent]
was a product of his wrongdoing. While such
an inference might be inappropriate when the
scope of a respondent's wrongdoing is shown
by the record to be limited or isolated to a
particular peried during his tenure at a
(continued. .)
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(..continued)
£irm, the record plainly indicates
otherwise."

In supporting it findings as to the pervasiveness of Staryk's
seasonal sales pitch during the time period of the Complaint, the
Court relied on transcripts of telephone conversations of Staryk
at First Investors, random evaluations by a firm hired to monitor
sales solicitations at both Commonwealth and First Investors
("Parker, Maher Reports"), and Staryk's own self-described
customary solicitation.

"The following discussion of Staryk's typical
solicitation relies heavily on transcripts of
telephone conversations recorded from June
1993 through March 1994, during Staryk's
employment at First Investors. There is no
dispute, however, that this solicitation was
characteristic of Staryk's marketing efforts
throughout his employment at Commonwealth,
from August 1991 to June 1993, and his
employment at First Investors, from June 19393
through the filing of the Complaint (February
1995) . Staryk does not contest the accuracy
of the transcripts, nor does he dispute that
they are representative of This sales
presentation. Moreover, the transcripts are
amply corroborated by other evidence provided
by both the Division and Staryk in this
voluminous record.

Staryk admits that his marketing has
always focused on  the ncontra-seasonal
products": heating oil, gasoline, and crude
oil options. As demonstrated in the First
Investors transcripts, Staryk emphasized that
gasoline prices nearly always increased in
the summer and that heating oil prices nearly
always increased in the winter. As
illustrated by the October/November 1992 and
January 1993 Parker, Maher 'Reports, he also

(continued..)
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on appeal, however, the Commission determined the Court's
approach to be unjustifiably broad, and therefore wvacated the
Court's findings on "the scope of Staryk's deceptive sales
solicitations."® Noting the evidence suggesting that Staryk did

not invariably use the seasonal sales pitch,” the Commission

{..continued)

stressed the predictable nature of the
seasonal markets while at Commonwealth.

Indeed, nearly all of the Parker
Reports, including reviews of Staryk while at
both Commonwealth and First Investors,
strongly indicate that the solicitation
described in this Section was a standard
sales pitch that Staryk employed during the
entire time period at issue."

Id. at 43,918 n.20 (citations omitted).

*® In re Starvk, 427,206 at 45,812.

14, at 45,811-12.

v[Staryk's ] affidavit states in a typical
initial solicitation, 'I . . . describe the
nature of the relevant market, mostly
concerning seasonal type moves . . . .' Res.
Exh, M at 15 guoted in App. Br. at 6. On
this issue, see also Res. Exh. A (Staryk's
Deposition) at 18, 80, and Div. Ex. 15,
Attachment 3, tending to show that from June
1993 to August 1994, when Staryk was employed
at FIG, certain of his customers maintained
positions in options involving underlying
commodities other than heating oil and
unleaded gas."

{continued..)
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directed the Court to undertake on remang "further factfinding on

the scope of the misrepresentations in this case.®™

The Evidence On Remand

Perhaps led astray by a misreading of Commission dicta, the
Division, on remand, relied exclusively on the testimony of ten

customer witneggeg” (all of whom hadg purchased heating o0il or

(..continued)

™ Id, at 45,812, In so doing, the Commission appears to be
seeking a level of refinement ang Precision that is
uncharacteristic of other elements of the Commission's approach
to assessing civil monetary penalties. See In_re R&W Technical
Services, LEd., 927,193 at 45,732-35; compare Lg_;g_ggllz, CFTC
Docket No. 97-g (CFTC Nov. 1%, 1998) (slip. op. at 22) (imposing
$10,000 penalty for record production violations of Section
4n(3) ({A) of the Act, 7 uU.s.c. §én(3) (a), and Commission Rule
1.31, 17 cC.F.R. §1.31, where respondent "purposely did not want
to respond to the request,r "discarded the letter from the
Division," wgig not read the sections of the Act or Commission

not know or care whether he had an obligation to do so") with In
Xe New York Currency Research Corp., [Current Transfer Binder]
Comm. Fut, 1I,. Rep. (CCH) 927,223 (cFre Feb. 6, 1993) (imposing
$110,000 penalty for single act in violation of Section 4n(3) (a)
and Commission Rule 1.31, while leaving undisturbed the
Administrative TLay Judge's findings that respondents resisted a
Division productiop demand in good faith under color of law).

" This testimony consumeq about half of the four-day hearing.

See Testimony of Rex Johnson, Tr, at 154-80; Testimony of
Patricia a. Schneider, Tr. at 180-218; Division's Exhibit 14,
Declaration of Patricia Schneider Pursuant to 28 U.s.c. §1746,
dated January 28, 1992 {"Schneider Declaration"); Testimony of I..

: (continued. .)
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gasoline options from Staryk) to cure "the ambiguity of the
record" on the proper scope of Staryk's seasonality

solicitations.” In its Opinion and Order, the Commission stated

"As a matter of guidance to resolve [the scope] issue,
we advise the ALJ and the parties that the Division
need not introduce evidence in respect of each of
Staryk's approximately 350 customer accounts during the
relevant period. For example, reliable evidence that a
properly selected sample of those account holders were
solicited in a particular mannexr would be
sufficient."™

Here the Commission seems to be suggesting that
statistically-valid expert examination of Staryk's accounts --

not customer testimony -- might provide a reliable basis for

(..continued)

Lamar Faulkner, Tr. 238-60; Testimony of Joann Krygowski, Tr. at
261-84; Division's Exhibit 14, Declaration of Joann V. Krygowski
Pursuant to 28 U.S.C. §1746, August 9, 1994; Testimony of Frank
T. Simmons, Tr. at 284-320; Testimony of Carlos Enrique Galliano,
Tr. at 321-40; Division's Exhibit 14, Declaration of Carlos
Galliano Pursuant to 28 U.S.C. §1746, dated July 29, 1934;
Testimony of Baldwin W. Hurns, Tr. at 346-62; Testimony of
Elizabeth Guardiola-Simmons, Tr. at 408-40; Testimony of Ozrval
Obadiah Oliver, Tr. at 441-57; Testimony of Roseanne Palladine,
“Tr. at 457-88.

 In re Starvk, 927,206 at 45,812.

74 Id
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inferring the extent of Staryk's seasonality solicitations.”™
Indeed, the dicta would seem to positively discourage the type

unreliable customer testimony which the Division proffered.

s curiously, the Division chose to ignore the most reliable and
dispositive piece of extrinsic evidence of the scope of Staryk's
solicitations. In its motion for summary disposition, the
Division attached as Exhibit 15 a document titled the n"Closed
option Detail File", produced by vision LP for the period dJune
23, 1993 through August 30, 1994 {"Closed Option File"). In the
Closed Option File, vision LP, a clearing futures commission
merchant for First Investors, reproduced all data pertaining to
every option trade executed by Staryk on behalf of customers
during the period covered by the report, including: the customer
~account numbers, the date each order was placed, the commodity,
quantity, month, and price of each order, as well as the
commissions and fees. Division's Exhibit 15. By matching these
data to account opening documents, the Division could have
readily established who traded what contracts after their initial
contact with Staryk.

Thus, the Division could also have easily and conclusively
demonstrated the extent to which Staryk's clients initially
executed orders for heating o0il or unleaded gasoline options upon
opening their account. This would have provided the most
reliable evidence of the scope of staryk's solicitatiomns, since
the record fully supports the inference that virtually all
opening transactions in heating oil and gasoline options were
undertaken in conjunction with staryk's fraudulent geasonality
sales pitch.

Mr. Shakabpa: nyou testified that Yyou did
talk about the historical performance of
heating oil and unleaded gas options when you
were soliciting your ¢lients, your
prospective clients, but you're not required
to talk about that; is that right?"

Mr. Staryk: "If a client is calling us, Yes,
we are required. If a client is calling us
and requesting information, research

(continued. .)
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{..continued)

pertaining to the unleaded gasoline market --
and again, the people that called me

were the call-ins that were company based on
the company's advertising and the promotions

that were published -- if people were calling
in 90 percent of the time about energy-
related commodities, the company was

publishing an energy-related commodity, I was
required not to try to take this prospective
call-in and convince that client that the
Japanese yen was the pest thing for him right
now that day, and it completely disregard
what he had called in for because that -- we
didn't feel that was right.

If a client called in about energy, Wwe gave
him an energy zreport. We sent them the
futures charts and the data which showed the
market going up and down, both directions. As
I state to all my clients, the charts you
will receive will show the futures market in
this particular, over the last several years,
going up and down."

Tr. at 147-48. See also Tr. at 602 ("If a perscn is calling - if
the company that I work for ig advertising pertaining to the
unleaded market, why would I describe options in gold? I'm going
to move immediately to the market that they're talking about, the
market that our company has published jiterature on, and I'll
explain it to him . . . ."); In re Staryk, §26,701 at 43,918-19.

Tnstead of supplementing the record on remand with the
closed option files, or "a properly selected sample” of Staryk's
customer accounts for the remainder of the period covered by the
Complaint, the Division paraded ten hand-picked customers to the
witness stand who conclusively established little more than the
obvious: that at least ten out of staryk's hundreds of customers
were solicited by him to speculate in heating oil and/or unleaded
gasoline options. Indeed, without the help of Staryk's own
largely incriminating testimony on the issue, discussed infzxa,
(and first solicited in questioning by the Court, see Tr. 136-

(continued. .)
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From a statistical standpoint, n [t]here is no indication how
these customers wele gelected -- 1O cilaim that they represent any
kind of a proper sampling of [Staryk's] thousands of [actual and

potentiall customers."’®  Furthermore, not only is this testimony

(..continued)

42), the record on remand would have remained insufficient to
determine the scope of staryk's misrepresentations.

% Tn re National-Porges CO., 63 ¥.T.C. 163, 927 (1963) . Indeed,
staryk, himself, noted that which the Division does not even
attempt to dispute: that the witnesses proffered by the Division
did not properly represent nhis client base.

Mr. Feder: "Sir, you've heard ten different
customer witnesses brought in by the Division
that range from I think August of '91 to
maybe January of '95.

Do you believe that to be 2 representative
sample or group of your clientele?”

Mr. Staryk: "No."
Mr. Feder: "And why not?"

Mr., Staryk: nBecause this is a period of
time from '91 to whatever the other date was,
between two different companies, where it
appears to me that the Division has tried to
cut and paste clients to fill over that time
period. But there's been gaping holes in
there because these clients are only clients
that opened their accounts in heating oil oFr
gasoline.

and there's clients for a good period of

time in there where solicitations were made

by my  company because W€ made the
' (continued..)
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(..continued)

solicitations the company did and published
in other markets, gold.”

Tr. at 645-46.

Moreover, where the challenged solicitations reach so many
actual and potential clients, Tr. at 70-71 (Staryk estimates
that, since 1990, there have been 5000 people he has solicited
orally"), customer testimony - particularly beclouded by stale
recollection -- is unlikely to provide reliable evidence as to
the nature and extent of any standardized sales solicitation.
Here the Division could learn from the Federal Trade commission
(*FTC"), the federal agency of general jurisdiction over
fraudulent marketing acts and practices. In the context of
discussing how it determines the nature of the message conveyed
to reasonable customers in print advertising, the FIC has
explained

"pds of that sort are directed at so large an
audience that it is too costly to obtain the
statements of enough individual consumers in
another manner (e.d.. Dby wWay of affidavits)
to be reasonably confident  that the
consumers' views on the record of the
proceeding were representative of the entire
group to which the ad was addressed. Where
we use surveys in 1ieu of individual
testimony, the surveys are methodologically
sound; they draw valid samples from the
appropriate population, ask appropriate
questions in ways that minimize bias, and
analyze results correctly."

Tn re Thompson Medical Regearch Co., Inc.. 104 F.T.C. 648, 789-90
(1984) (citatiom omitted, emphasis added). In implementing its
responsibilities to prevent fraud under the Act, the Commission
has sought guidance where appropriate from the FTC's experience.
Morris v. Stotler & Co., [1920-1992 Transfer Binder] Comm. Fut.
L. Rep. {CCH) 25,080 at 38,047 n.22 (CFTC June 27, 1991});
Hammond V. Smith Barpey, Harris Upham & co., 924,617 at 36,657
n.1z2. ‘
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tainted by the customers' participation in the Division's ongoing

investigation,”™ it is founded upon severely-diminished

" por example, Mr. Galliano testified that

n[E]arly in 1994, I received a telephone call
from the [Division}, I believe it was Ms.

Monaco [,the Division's former counsel] . And
the impression I got -- I don't think she
said it in so many words -- but the

impression I got was that my account had
somehow raised a flag and they were calling
to see if there was anything that I wanted to
report to them. 2And I said, yes, and that's
when I described to her my story and was also
sent the [investigatoryl guestionnaire."”

Tr. at 335 (emphasis added).

Ms. Krygowski testified,

nMr. Feder: "Is it fair to say that when you
received documentation £from the [Division]
that -- in December of '92, that, at that

time, you thought maybe there was something
wrong in [your] account?"

Ms. Krygowski: "It is fair to say that."

Mr. TFeder: "And then you received this
literature from Investment Litigation
Arbitration Service. Does that begin to

reinforce the thought a little bit?

Ms. Krygowski: "It would have."

Mr. Feder: "Is that fair to say that?"

Ms. Krygowski: "That's fair to say."

Mr. Feder: "So then by the time August '94

rolls around and Ms. Monaco calls you back
‘ : (continued. .)
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recollections of conversations occurring anywhere from three-and-a

half to seven years ago.” 1In short, without digressing into what

(..continued)

[to go over her declaration], you have
further reinforcement that there must be
something wrong with what happened in fyour]
account?”

Ms. Krygowski: "I believed that to be true
in December of '92 when I looked at the
materials that the [Division] had sent.

n

Tr. at 279-80.
And a third witness, Mr. Johnson, testified,

"Mr. Feder: "And have you been told that by
testifying here today that you may be
entitled to money back on your account?"

Mr. Johnson: "I haven't been told that, no.
No. T was told that that was probably an
option, but not a likelihood."

Tr. at 17S.

" ag gtaryk aptly commented, "I think there is a lot lost in the
translation between what a customer may recall." Tr. at 621. For
example, in response to the Court's inquiry as to whether he had
any specific recollection as to how staryk explained the
relationship between the price movements of an option and its
underlying futures contract, Mr. Johnson responded: "IL's been
quite a - quite a long time since that was all explained to me. I
don't remember the specifics of just how it all came together."
Tr. at 159. He also confused the ngtrike price" of a option with
ncommissions" charged. Tr. at 160. Ms. Palladino agreed that
nit's really hard to remember all of the details” of her
conversations with Staryk, as they occurred "over three-and-a-
half years ago." Tr. at 482-83. Mr. Hurns testified that after

(continued..)
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constitutes a "properly selected sample,” the Court concludes
that the Division's sample, standing alone, is deficient. As
such, the Court finds the testimony of the ten customer witnesses

to be utterly unreliable” as evidence of the specific nature,

(..continued)

four-and-a-half years, he could not recall whether he purchased
options that were in-the-money or out-of-the-money." Tr. at 356.
Ms. Guardiola-Simmons testified that she did not remember whether
Staryk had mentioned the term nrisk capital" to her, Tr. at 417

(" [H]e could have mentioned a lot of terms.*), or whether he had
discussed gold options, Tr. at 434 ("We had a lot of
conversations. They were short."). Mr. Galliano could not

recall how he determined the amount of his initial investment
with Staryk. Tr. at 326 ("I don't recall how I came to invest
5,000 [dollars] with him.").

 and, occasionally, simply incredible.

For example, Ms. Schneider testified that she lost nearly
$15,000 as a result of Staryk's misrepresentations, even though
her declaration under penalty of perjury states that she lost
$5,274. Compare Tr. at 215-16, with Schneider Declaration at
Y16. she sought to explain the discrepancy by now blaming Staryk
for loses in her accounts at both Commonwealth and Lind-Waldock.
Tr. at 216-17. Tt suffices to note that the record contains
absolutely no evidence that Staryk was ever affiliated in any
manner with Lind-wWaldock, and that Ms. Schneider stands alone
among the customer witnesses in accusing Staryk of “suggest[ing]
that he could facilitate us doing business through [a] Lind-

Waldock account, which I did." Tr. at 216. As Staryk, an AP of
Commonwealth, quite credibly testified, "We don't recommend to
any of our clients going to anothex firm." Tr. at 576.

Ms. Guardiola-Simmons is alone among the witnesses in
testifying that Staryk mislead her into believing that she could
write-off, dollar-for-dollaxr, all trading losses against her
taxes. Tr. at 412; Tr. at 414 (Guardiola-Simmons not concerned
about the mounting losses in her account because "v] was just

(continued..)
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much less the scope, of Staryk's misrepresentations. Accordingly,
it is entitled to and given no weight.

However, where customer testimony failed to establish the
écope of Staryk's misrepresentations, staryk did not. Staryk
credibly testified that each of his employers decided what markets
to solicit to clientele,ao and that he, as a broker, was obligated
to discuss those markets with prospective clients during the
initial solicitation.®* He then testified, without any contrary

showing by the Division, that

(..continued)

going to wait until tax time and get my money back."); Tr. at 416
("I got audited and that was pretty much a nightmare. Just a lot
of things that I didm't xnow and I couldn't claim my money
pback.); Tr. at 436-37. She also incredibly testified that Staryk
had led her to believe that the commissions reflected on her
statements were payments to her. Tr. as 430 ("I thought the
commissions were mine. . . . and I saw those numbers were large
and T was pretty happy.").

Mr. Oliver is singular in testifying that Staryk never
discussed "anything about risks." Ty. at 444. Compare, £.9..
Testimony of Roseanne Palladino, Tr. at 464 (v [H]e did cover the
fact that, you know, there is a possibility of losing your money,
but it was always again, geared toward the positive side, that
there's always a risk in anything you do. It's just not very
likely it seemed because gasoline and oil always seem to rise at
this time of year."). Mr. Oliver's testimony is also at odds
with the many transcripts of Staryk's solicitations contained in
the record. In re Starvk, 26,701 at 43,929.

80 7y, at 646.

st py. 147-48, 602. Staryk explained,
(continued..)
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nat Commonwealth I'm figuring maybe 80 or 30 percent of
[the] time . . . the company was soliciting heating oil
and gasoline; whereas, at First Investors Group it may
be 70 percent of the time ([was] gascline [and heating
0il]l solicitation."*

Therefore, in reliance on Staryk‘svunchallenged testimony,
the Court concludes that Staryk's fraudulent solicitations
spanned, at a minimum, 80 percent of the accounts opened at
Commonwealth and 70 percent of the accounts opened at First
Invéstors. Tt further finds "the scope of [ respondent's

wrongdoing is shown by the record to be limited" to these

(..continued)

" [Wlhat would be done is after the owner of
the company would state that he had Jjust
spent X amount of dollars on a television
promotional program or a radio interview that
was going to be broadcast coast-to-coast, he
would -- he would stop us all, or in our
morning research meeting or any meeting would
say, 'I want you all to listen to this
program because you're going to be receiving
calls from people and I want you to be aware
of what they're calling about.'"

Tr. at 30-31.

8 Tr., at 674. Staryk estimated the percentage of his sales
volume accounted for by unleaded gasoline and heating oil was
similar (80-90 percent at Commonwealth and 70 percent at First
Investors). Tr. at 136-42, 672-74.
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percentages of Staryk's activity over the time period of the

Complaint for the purpose of assessing sanctions.®

Restitution
The Igsues On Remand
Almost as an afterthought, the Division's motion for summary
disposition contained a blanket request for a remedial order
requiring Staryk to make restitution for all customer losses for
the accounts that he brokered during the time period of the

Complaint.® In denying this request, the Court reasoned,

"Tp 1992, Congress empowered the Commission to
seek restitution in administrative enforcement
proceedings. At the time, the Commission objected to
this new authority, and neither the Commission nor any
Administrative Law Judge has ordered restitution since
the provision's enactment. Indeed, the Commission has
not even proposed -- much less promulgated --
implementing regulations to instruct this Court as to
the procedures to be used in granting and administering
restitution.

Against this backdrop, the Division's position
urging the Court to order restitution seems peculiar.
Restitution usually requires the appointment of a
receiver to obtain, value, maintain, administer, and
distribute the property or funds it receives. The

8 15 re Grossfeld, [Current Transfer Binder] Comm. Fut. L. Rep.
(ccH) 926,921 at 44,469 n.37 (CFTC Dec. 10, 1996) .

8 pivision of Enforcement's Motion for Summary Disposition,
dated July 6, 1995, at 23.
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receiver, however, normally has such powers only when
conferred upon him by statute, rule, or decree of the
court appointing him. The Division offers mno
suggestion as to how restitution -- in the absence of
implementing regulations -- is a workable remedy in
this case. Thus, the Division's request for
restitution is denied."®

% Tn re Starvk, 9§26,701 at 43,942 (notes omitted) .

In opposing authority to grant restitution in administrative
enforcement cases, the 1991 Commission reasoned,

"The Act already affords customers three

separate remedies to seek redress -- private
rights of action in federal court, the
Commissicn's reparations program, and

exchange and futures association arbitration.
In additien, the Commission can and does seek
disgorgement where appropriate in federal
district court. The Commiseion believes that
customers would be better advised to move
promptly to use one of the breocad range of
existing remedies that the Act provides to
seek damages at the outset of their ¢laim
rather than await the outcome of a Commission
investigation and administrative trial. The
commission believes that this provision
heightens consumer expectations for
restitution which very likely may not be met
because often there are not funds available
to restore to aggrieved customers in many
administrative cases brought by the
Commission.™"

Futures Trading Practices Act of 1992, S. Rep. No. 102-22 102nd
Cong., 2nd Sess. (1992), Letter £from Wendy L. Gramm, Chairman,
Commodity Futures Trading Commission, to Hon. Patrick J. Leahy,
Chairman, Committee on Agriculture, Nutrition, and Forestry,
United States Senate, dated March 11, 1921, reprinted in 1992
U.s.C.C.A.N. 3103, 3171.
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The Court also mnoted that, ‘unlike the Commission's other
sanctions, restitution can only be ordered upon the finding of
individual customer reliance.®

In its Opinion and Order, the Commission directed that on
remand "in any consideration of sanctions that [the Court] may
undertake, restitution shall not be omitted on the basis that no
rules have been promulgated to govern its implementation."® It
then proceeded to provide the Court with the substantive guidance

necessary to the task.®

% In re Starvk, 926,701 at 43,542 n.l62.
® In re Starvk, 927,206 at 45,812.
8 Tt also provided procedural guidance.

1Should the ALJ determine that an award
of restitution is warranted, in the interest
of decisional efficiency he may certify as
final and appealable all issues determined by
him pertaining to 1liability and sanctions
other than restitution. He may then retain
jurisdiction over the issues of restitution
and its implementation, including how a class
of claimants eligible for restitution shall
be identified and notified, the amount of
restitution to be awarded to each claimant
and the time and manner of distribution. The
ALJ may ask the Division to submit a proposed
restitution plan, subject to review and
comment by respondent.™

Id. (note omitted).

(continued..)
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The Commission set out a fraﬁework for determining whether
restitution should be awarded in an enforcemént case.® The
 factors to be considered can be divided into three general
categories: (1) whether the respondent{s customers are entitled

to restitution,® (2) whether the respondent has the ability to

(..continued)

Oon October 19, 1998, the Commission adopted new Rules of
Practice that took effect on November 19, 1998 but do not apply
to cases initiated prior to that date. Rules of Practice; Final
Rules, 63 Fed. Reg. 55,784 (CFIC 1998) (to be codified 17 C.F.R.
pt. 10). The new rules set out the basis for awarding
restitution. 1d, at 55,796 (to be codified at 17 C.F.R.
§10.110). The new Rule 10.110 essentially codifies the analytic
and procedural framework set out in the Commission's remand
order.

8 In re Staryk, 727,206 at 45,812.
80 Ij.

"We recognize that any restitution that
may be ordered depends on the number of
injured persons and the amount of their
damages. While customer reliance on the
deceptive misrepresentations need not be
proved in an administrative enforcement
action alleging fraud, reliance 1is a
statutory requirement of restitution. Compare
In re JCC, Inc., [1992-1994 Transfer Binder]
Comm. Fut. L. Rep. (ccH) 926,080 at 41,574
n.17 (CFTC May 12, 1994) (no reliance need be
proved in an administrative enforcement case)
with Section 6(c)'s proviso that restitution
is available for damages 'proximately caused'
by violations of the Act, 7 U.S.C. §9 (1594) .
Ccf., Muniz v. Tassila, [1990-1992 Transfer
Binder] Comm. Fut. ‘L. Rep. (ccH) 925,225

(continued. .)
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pay restitution® and (3) whether restitution proceedings are &

proper application of public and private resources.*”

{..continued)

(CFTC Jan. 7, 1992) (reliance on deceptive
gtatements must be proved by claimants in the
Commission's reparations forum) . "

114,

n[W]e remain mindful that restitution
fulfills its purpose only when it tends to
make whole those persons harmed by violations
of the Act or Commission rules or at least
pays a meaningful portion of the damages they
suffered. Because restitution should not be
ordered as an emplty gesture of goodwill, we
instruct the ALJ, before finally imposing any
order of restitution, to scrutinize
respondent's ability to repay customers the
damages the ALJ may find he has caused.
ghould the ALJ find that respondent's
resources are too 1imited to make restitution
feasible, he should consider imposing an
appropriate civil monetary penalty."

nFactors to be considered in determining
the propriety of a restitution award may
include the equities weighing in favor of or
against an order of restituticn, the degree
of complexity likely to be involved in
establishing  the claims of individual
customers, the 1ikelihood that individual
customers will obtain compensation through
their own efforts, the availability of

(continued..)
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On'_remand;.cthe Court 'directe& the Division, in_ its
prehéaring memorandﬁm, to state whether it contlnued to seekt
restitution against Staryk, and if so, to make a threshold
show1ng that restitutlon is aéproprlate in"llght“oﬁ the
applicable factors 1dent1fled by the Commission in 1ts.gp;n_gg_

nd order.”  In this regard, the Court expressed partlcular'_

~ concern that the degree of 'cémpléxity‘:invoIVed in establishing

reliance on Staryk's. mlsrepresentations for any' df éil. of‘.thé__.
heatlng 011 and gasollne options ttadlﬁg in Staryk's 368 1cclng
accounts may nake this - an 1napprcpr1ate case for iestltutlon

Accordingly, the Court spec1f1ca11y dlrected the DlViSlon to-f

address that issue.®

(..continued)

resources to administer. restltutlon, and any
other matters. that justlce thay requlre "

Id. at 45,812 n.15.-

93
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In its prehearing memorandum, the Division announced that it
"continue [d] to seek restitution for Staryk's injured

customers. "

Its proposal for resolving issues of reliance,
however, was notably unsatisfactory, thus confirming the Court's
concern that restitution in this case is entirely impracticable.
At the outset, the Court feels compelled to note that the
Division's zeal in advocating one of its ‘favorite policies®
overcame its ethics in litigating the restitution issue. In its
Order Establishing Procedures on Remand, the Court specifically
directed the Division to reconcile any position favoring

restitution in this case with the position it has taken in another

enforcement action, In re R&W Technicai Services Ltd,, CFTC

Docket No. 96-3.°° pPerhaps finding the task of reconciliation too

* prehearing Memorandum of the Division of Enforcement, dated

April 10, 1998 ("Division's Memorandum"), at 25.
"See In re Staryk, 926,701 at 43,942 n.165.
*®* The Court stated,

"The Division has acknowledged 'that an award
of restitution may not always Dbe an

appropriate remedy.' Division of
Enforcement's Appeal Brief, In re RE&EW
Technical Services, Ltd., CFTC Docket No. 96-
3 {'Division's R&W Appeal Brief'), dated

January 15, 1%98, at 1l2. Among the factors

to be considering in determining the

propriety of a restitution award is ‘'the

degree of complexity likely to be involved in
(continued. .)
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(..continued)

establishing  the claims of individual
customers.' Staryk, §27,206 at 45,812 n.15.
Tn circumstances analogous to those present
here, the Division has suggested that this
factor precludes a restitution award for
trading losses.

1The Division [does] not seek
restitution for any trading losses
suffered by customers who may have
followed the signals generated by
R&W's computerized trading systems.
To do so, particularly in a case of
this size, would [l increase [}
significantly the degree of"
complexity in establishing the
claims of individual customers. See
e.g. Muniz v. Lassila, 925,225 at
38,651 (noting, as a reason for
denying <recovery of plaintiff's
trading losses, that ' [tl1he sharp
contrast between the result
[plaintiff] was told to expect and
the results he actually experienced
raigse[d] substantial doubts about
the plausibility of (plaintiff’sl
claim that he continued to be
influenced by [defendant’'s] false
claim that his trading approach had
been tested and proven
successful') .’

Division's R&W Appeal Brief at 16 n.6
(brackets in the original within internal
guotation marks).

Tf the Division continues £Eo believe that
restitution is warranted in the instant case,
it should provide the Court with an
explanation reconciling this view with its
position in RE&W."

{continued..)
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difficult or (just maybe) impossible, the Division chose a course
of contempt over candor. It simply ignored the Court's
directive.?®

Issues of contemptuous conduct aside, the Division

insinuates, in its prehearing memorandum, that customer reliance

can be presumed.’® It then more directly argues that "the Court

could adopt simplified procedures that would adequately address

(..continued)

Oorder Establishing Procedures on Remand, at 4 n.13 {emphasis
added) .

% The Division's attorneys are cautioned that such conduct in
the future may result in severe ganctions. See 17 C.F.R.
§10.11(b) (debarment of counsgel for contemptuous conduct) ; In_re
Arnold, [Current Transfer Binder] Comm. Fut. L. Rep. (CCH)
427,174 (CFTIC Oct. 17, 1997).

10 pivision's Memorandum at 31. As authority, the Division
appeals to FIC V. Figgie In't, Inc., 994 F.2d 595 (9th Cir.
1993). In Figgie, the Ninth Circuit held, that unlike common law
fraud actions, where "[p]roof of reliance by the consumer upon

the defendant's misrepresentations is a traditional element of"

recovery," under Section 13 of the Federal Trade Commission Act
("FTC Act"), 15 U.S.C. §53, "proof of individual reliance by each
purchasing customer is not needed." Id. at 605. Figgie,
however, is inapposite. gection 13 of the FIC Act gives the
district courts broad powers to order equitable relief in a suit
brought by the FTC for violations of any provision of law which
it enforces. Id. In so doing, it makes no specific reference to
restitution and contains no express reliance requirement. In
marked contrast, Section 6(c) of the Commodity Exchange Act
specifically  authorizes the Commission in administrative
proceedings "to require restitution to customers of damages

proximately caused by violations of such persoms." 7 U.S.C. §9
(emphasis added.)
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the need of proof of customer reliance to obtain réstitution,
while avoiding lengthy hearings or complex offers of proof that
would strain the Court's resources. "

The Division's wishful thinking aside, the Commigsion's
Opinio an Order could not be clearer: that Staryk's

misrepresentations proximately caused his customer' trading losses

must be proven, and not presumed, as a condition for restitution.

The Commission stated that "[w] hile customer reliance on the
deceptive misrepresentations need not be proved in an
administrative enforcement action alleging fraud, reliance is a

statutory requirement of restitution. "**

In addition, in making
the restitution determinatiom, it adopted the reliance principles

of Muniz v. Lassila'® applicable to reparations claimants.*®® Thus,

the Commission indicated that the Division must prove actual,

101 pivision's Restitution Memorandum at unnumbered p. 5. See
Division's Memorandum at 30-31.

12 1p re Staryk, §27,206 at 45,812.

103 [1990-1992 Transfer Binder] Comm. Fut. L. Rep. (ccH) 925,225
(CFTC Jan. 7, 1992).

¢ 1n re Starvk, 927,206 at 45,812.
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individual reliance before customers are entitled to
restitution.>®

The Court turns now to the Division's plan for determining
the reliance of Sstaryk's hundreds of customexrs on his
misrepresentations. The plan may indeed Dbe “sim.plified.“106
Unfortunately, it 1s also ineffective, unfair and illegal. The

plan's simplicity results from the elimination of oral hearings.™’

s 13, at 45,812 n.15 ("Factors to be considered in determining
the propriety of restitution may include . - - the degree of
complexity 1ikely to be involved in establishing the claims of
individual _customers.” {emphasis added)); Muniz, 25,225 at
38,650 ("It is self-evident that every customer loss does not
result from injurious conduct . . - - It is also evident that

not all violations of the Act cause harm to customers. Even
when a statutory yviolation and customer losses are present in the
game set of circumstances, & cause-and-effect relationship is not
automatically presumed.“); Steen v. Monex Int'l, Ltd., [1990-1992
Transfer Binder] Comm. Fut. L. Rep. (CCH) 425,245 at 38,726 (CFIC
Mar. 3, 1992) (Gramm, Chairman, concurring) (v[Iln order to
prevail in a case involving deception oY misrépresentation, the
customer must . . . Prove that he relied on any misrepresentation
to his detriment, and that such reliance was justified.“
(emphasis in original)} (citing Haralgon v. E.F. Hutton Group.
Iinc., 919 F.2d4 1014, 1025 (5th Cir. 1990} and W
Managers., inc., V. TRC Holding COXpR.. ggs F.2d 1011, 1016 (2nd
cir. 1989)).

196 gee Division's Memorandum at 30-31.
107 SEE ij

nThe Division . - - anticipates that
affirmative proof of proximate causation
might appropriately be offered at different
1evels for customers in different categories,
either in mini-trials ot in documentary
: (continued..)
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(..continued)

I4.

fashion, depending on the category of
customer.
For example, as to inexperienced

customers who have never traded options and
who opened accounts with Staryk after hearing
his sales pitch, the Division may need to
offer only 1limited proof of proximate
causation, in the form of a sworn statement
that the customer was an inexperienced
trader, was contacted by staryk, and started
trading options based on his representations.
Such a showing could be rebutted.

Another category of customers might include
customers who had some prior trading
experience but had not traded heating oil or
unleaded gas prior to hearing Staryk's pitch.
That category might be required to provide a
higher level of proof, by means of affidavits
or sworn responses to questionnaires (perhaps
jointly developed by Division and
respondent's counsel, with the Court's
oversight). Still another category might
include customers who had previously traded
gas options before hearing Starvk's
misrepresentations, or who had been Staryk's
customers for more than insignificant periods
of time prior to hearing his deceptive
statements. Given the many possible
intervening or supervening causes of such
customers' options trading and/or losses, the
Division would expect that the hurdle of
proving reliance would be highest for this
category. guch customers might need to
appear at a mini-hearing and be cross
examined as to their experience, reliance and
losses.™
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In so doing, it would deprive Sstaryk of "full and fair process,"'®

in part by stripping him of his right to cross-examine hostile,

108

In x rvk, 927,206 at 45,811. See In re Fetchenhier,
[1992-1994 Transfer Binder] Comm. Fut. L. Rep. (ccH) 925,838 at
40,745 (CFTC Aug. 13, 1993} .

nThe ALJ abused his discretion by
denying the parties an opportunity to develop
the record on these issues through an oral
hearing. Section €(b) [now Section 6(c)] of
the Act contemplates a hearing at which
evidence bearing on the igsues of 1liability
and sanctions may be presented. Disposition
without full hearing is permissible under
subpart G of the Commission's Rules of
Practice in three circumstances: (1) when
there has been a default (Commission Rule
10.93); (2) when the parties agree to a
special shortened procedure (Commission Rule
10.92); or (3) when there is no genuine issue
as to any material fact, no need for further

factual development, and one party is
entitled to a decision as a matter of law
{(Commission Rule 10.91). None of these

circumstances is presented in this case and
the rules themselves do not draw distinctions
between 1liability ijgsues and sanctions
issues. Thus, the ALJ had no authority to
1imit the parties’ right to an oral hearing
on disputed issues of material £fact merely
because the issues related to gsanctions.”

1d. {(citation omitted); accord In re gcheck, [1992-199%4 Transfer
Binder] Comm. Fut. L. Rep. (ccH) 925,834 at 40,733 (CFIC Aug. 13,
1993); In re Vercillo, [1992-1994 Transfer Binder] Comm. Fut. L.
Rep. (CCH) {25,836 at 40,740 (CFTIC Aug. 13, 1993); In re Kenney,
[1992-1994 Transfer Binder] Comm. Fut. L. Rep. (ccH) 924,839 at
40,751 {(CFIC Aug. 13, 1993); In_re Mosky, [1992-1994 Transfer
Binder] Comm. Fut. L. Rep. (CCH) 425,841 at 40,761 (CFTC BRug. 13,
1993); In re Schneider, [1992-1994 Transfer Binder] Comm. Fut. L.
'Rep.-(CCH) 24,842 at 40,765 (CFTIC Aug. 13, 1993).

(continued. .)
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self-interested witnesses. In addition, it would deprive the
court of the '"best tool for reliably assessing
credibility."*®

In fact, the task of establishing the necessary causal link

between Staryk's misrepresentations and his customers®' losses

would be fact-specific, highly individualized -- and "in a case

(..continued)

The Division's plan would not only violate the Commission’'s
Rules of Practice, it would also run afoul of the Administrative
procedure Act ("APA"). Under 5 U.S.C. §556 (4) parties are
entitled to hearings in which they may present their case or
defense by "oral or documentary evidence" and conduct "cross-
examination as may be required for a full and true disclosure of

the facts." Accord Attorney General's Manual on the
administrative Procedure Act ("Attorney General's Manual") at 43
(19486) . The Court may receive written evidence as opposed to

oral testimony only in circumstances where those documents "would
tend to be reliable and probative and the admission of which

would not prejudicially deprive other parties . . . of
opportunity for cross-examination." Id.

The Division's plan would run afoul of the APA in a second

way . The Division suggests that vthe Commission's Judgment
Officers and other [unidentified] hearing officers" could "hear
and decide . . . restitutionary issues.” Division's Memorandum
at 32. The APA, however, requires that the Commission (or any

number of Commissioners) or an Administrative Law Judge "shall
preside at the taking of evidence." 5 U.S.C. §556(b); accord
Attorney General's Manual at 137. ]

19 1y re gtaryk, (27,206 at 45,811 (quoting In_re Abrams, [1992-
1994 Transfer Binder] Comm. Fut. L. Rep. (CCH) §25,684 at 40,225
(CFTC Apr. 29, 1993)).
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of this size"*® -- unsuitably cémplex and costly. In considering
whether each of Staryk's customers relied on his
misrepresentations in undertaking all (or part) of each of their
options trading, the Court, would have to consider factors that
jnclude, among other things {1) the sophistication and expertise
of each of Staryk's customexrs in trading-related matters, (2} the
existence of any long-standing business or personal relationship
between Staryk and each of his customers, (3) access of each of
the customers to relevant information, (4) the existence of a
fiduciary relationship petween Staryk and his customers, (5)
Staryk's concealment of his fraud, (6} the opportunity of each
customer to detect fraud, (7) whether, and to what extent,
staryk's customers initiated some or all of their trades, and (8)
the generality or specificity of specifié misrepresentations to
each customer.™

Moreover, any prediction that the evidence on these factors
would invariably support a finding of reliance is undermined by

even a casual glance at the testimony that the Court has already

120 pijvision's R&W Appeal Brief at 16 n.6.
11 gohreider v. Rouse Woodstock, Inc., [1986-1987 Transfer

Binder] Comm. Fut. L. Rep. (ccH) 923,196 at 32,514 (CFTC July 31,
1986) . ‘
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neard.!® staryk credibly testified that his customers possessed

varying degrees of sophistication,’™ and that many of them did

not blindly rely on his advice or follow his recommendations.™*
In this regard, Staryk's testimony is even corroborated by
some of the Division's hand-picked customer witnesses. From the
outset, Ms. Palladino was skeptical of Staryk's solicitationé and
advice, regarding them partially as a "sales pitch."*® She did
not always follow his trading recommendations.® Neither did Ms.
Schneider.’ And Ms. Krygowski «came to reject Staryk's
recommendations as to the placement of stop-loss orders.™ Mr.
Hurns testified that he quickly became aware that heating oil

options were "certainly a risky market."™ Yet, he continued to

12 albeit for other purposes. See supra note 16.

112

See, e.g., Tr. at 86 ("I had clients from time to time that
were actually in the fuel oil business, in the heating oil
business. They either were part owners or worked for heating oil
companies and investing in heating oil at the same time.").

14 gee, e.g., Tr. at 616.

% Tr. at 471.

¢ Tr. at 483-85.

17 7 gt 190; see also Tr. at 578.

18 Ty at 274.

12 7y, at 359.
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trade, never complained, and did ot blame Staryk for his
losses.'?® g, Guardiola-Simmons testified that even after losing
$35,000, she would have continued to trade with Staryk if she had
not run out of money,?? | |

In sum, the complexity of establishing individual reliance
for the large number of possible claimants militates heavily
against awarding restitution in this cage i Moreover, when
Staryk's limited resources are considered even the Division is

constrained to concede'®® that restitution is unwarranted.

20 Ty, at 359-51.

' Tr. at 416, 437,
122 Conversely, all other things being equal, the benefits of
restitution are more likely to outweigh its costs in caseg where
the ease of proving reliance isg greater. For example, proof of

wrongful activity goes beyond misrepresenting investment value,
and reflects an even harder core fraud, such as a Ponzi scheme.
See, e.g., In_re ntillano-Est da, [1994-199¢ Transfer Binder]
Comm. Fut. 1., Rep. (ccH) 126,282 at 42,438 (CFTC Jan. 9, 1995));
In _re Fritts, [1594-1996 Transfer Binder] comm. Fut. L. Rep.
(CCH) 926,255 at 42,132 (CFTC Nov. 2, 1994). For it is a
relatively simple matter to pProve that no reasonable customer
would entrust his capital to a person or firm that he knew would
convert or steal it -- or where the purchase or investment itself
is inherently worthless. However, in the more typical case (sueh
as this one) of broker overreaching in the solicitation of
otherwise legitimate financial products, restitution is likely to
be an efficient remedy only where the average potential award to
each individual claimant is extremely large.

FJ
(D
(D
o
Pl

vision'sg Restitution Memorandum.
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Staryk's Limited Resources

In addition to individual customer reliance, the Court must
also consider the respondent's ability to pay restitution before
it issues an order directing him to do so. Th; Commission
recognized that "restitution fulfills its purpose only when it
tends to make whole those persons harmed by violations."'** For
thgt reason, it stated that "restitution should not be ordered as
an empty gesture," and directed the Court to "serutinize
respondent's ability to repay customers'the damages the ALJ may
find he has caused."'*

In the present case, the Court established separate

procedures to consider Staryk's financial resources. Staryk

submitted, under oath, a CFTC Form 177, a Financial Disclosure

24 In re staryk, 927,206 at 45,812.

125 19 ("Should the ALJ find that respondent's resources are too
limited to make restitution £feasibility, he should consider
imposing an appropriate civil monetary penalty").

126 gee Transcript of Post-Hearing Conference, dated August 31,
1998,
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Form,**’ and provided supporting financial documentation.*®  Upon

review of this materials, the Division concludes that

nm. . . staryk's net worth, including the value of the
equity in his home, does not exceed §75,000. His tax
returns gubstantially support his Statement. Currently,
Staryk's estimated gross monthly income exceeds his
estimated wmonthly expenses by approximately $5,000.
However, if this Court finds Staryk 1liable for the
violations charged and bars him from the business, then
his current income will cease, and the positive spread
between income and expense is nullified, at least until
he becomes re-employed, and possibly thereaftexr."**

Accordingly, the Division further concludes that

"Balancing Staryk's 1imited resources, which consist of
hig relatively low present net worth and future income
potential, against a potentially gsizeable class of
potential claimants and aggregate restitutionary sum,
the Division believes that restitution is mnot a

127 hig form ie attached to Respondent's Posthearing Brief; see
Division's Restitution Addendum.

128 Thage documents, which were provided to the Division and filed
in camera with the Court, are retained as a non-public portion of
the record in this proceeding. 1Id. at 5. They include: Staryk's
federal income tax returns for calendar years 1995 through 1997,
pay slips, credit card statements, a mortgage payment coupon,
bank statements, loan obligation statements, insurance
statements, and a letter from staryk's counsel explaining certain
items listed in Staryk's Financial Disclosure Form. Id.

129 pivision's Restitution Memorandum at unnumbered p. 6 (note
omitted) .
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feasible sanction against Staryk because it would
amount to an empty gesture of goodwill .

Upon review of Staryk's documentation, the Court agrees with the
Division. Accordingly, the Court finds that an order of
restitution to be inappropriate in this case, given (1) the degree
of complexity likely be involved in establishing the claims of
individual customers and (2) Staryk's limited ability to repay to

customers any damages he may have caused.™™

130 14, at unnumbered p. 10.

11 The pivision abandons its request for restitution on the basis
of Staryk's limited resources alone. It persists in its
prehearing position that proving customer reliance in this case
should be sufficiently simple to militate in favor of an order of
restitution. See Division's Restitution Memorandum at unnumbered
p. 5.
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gsanctions

Having once again found Staryk 1liable for violations of
Section 4c(b) and Regulation 33.10, the Court must now consider
what sanctions against Staryk are supported by the recdrd. In it
oOpinion and Order, the Commission directed that "Staryk ghall have
a full opportunity to litigate any sanctions the ALJ may consider
imposing, including the right to present mitigation and
rehabilitation evidence in response to allegations that he is
subject to a statutory disqualification and a trading ban."
Despite this reprieve,*’ Staryk did not present any "additional
evidence or adduce additional testimony material to sanctions,

save for his testimony as to the scope of his violations .

132 tn ye Staryk, 927,206 at 45,812.

13 1n its Initial Decision, the Court determined that staryk had
waived his right to present affirmative evidence oI sanctions by
expressly declining to address the issue in his respouse in
opposition to the pivision's motion for summary disposition. In
re Staryk, 926,701 at 43,940-41 n.158. See 17 C.F.R. §10.91(b);
In re Kolter, [1994-19%6 Transfer Binder] Comm. Fut. L. Rep. (CCH)
§26,262 at 42,198 (CFTC Nov. &, 1994) (" [Tlhe Commission's rules of
practice do not permit an adverse party to rest upon mere

allegations and arguments. Tnstead, any fact an adverse party
wishes to contest must be put at issue through submission of
affidavits or other verified documents."). The Commission did not

explain its apparent reversal of the Court's waiver determination.

134 on remand, Staryk's challenge to the Division's case continued
to focus on liability (the absence of scienter), and mnot on
(continued. .)
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tarvk! isconduct Warr ts A Cease And Desist Or A
Eegigtrgtign Revocation, And A permanent Trading Ban

Tn its Initial pecision, the court concluded that Staryk's
misconduct warranted the imposition of a cease and desist order
and a permanent trading Dban. and the revocation of gstaryk's
registration as an associated person.135 on remand, Staryk has
failed toO | present any evidence of rehabilitation and/or
mitigation, OF otherwise demonstrate that the impoéition of these

nonmenetary sanctions would be inappropriate. Aaccordingly, the

(..continued)

sanctions. Quite simply. staryk's position ie that he did not
engage in any violation requiring mitigation, and had undertaken
no course of misconduct in need of yehabilitation.

Mr. Feder: "I don't remember rehabilitation
being brought UP in [Staryk's prehearing]
memo. Our position ig that there was -

The Court: nNothing to be rehabilitated
from."
Mr. Feder: nExactly."
Tr. at 220.

additionally, staryk waived hig right to present affirmative
evidence of his own net worth in support of a ljesser civil
monetary by failing to request a net worth hearing or raising the
issue on appeal. TI. at 11-17. See Tn_re Glass, CFIC Docket No.
93-4, 1998 WL 205134 at *253 n.45 {CFTC ApIr. 27, 1998) .

s 1 re Staryk, 926,701 at 43,937-38.
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Court will not disturb its prior rulings as tO nonmonetary

sanctions.

The Civil Monetary Penalty_ Should Reflect The Court!s
Findings As To The Scope of Staryk's violations

This Court has consistently applied classic economic
principles in assessing civil monet;ry penalties in cases where it
has found systematic ‘retail sales fraud in cénnection with
transactions in commission-regulated financial instruments.*
 Briefly and simply, in cases of retail sales fraud, this Court
has sought to promote deterrence by basing civil monetary

penalties, whenever possible, on respondent's wrongful gain,

136 gee In_re R&W Technical Services, Ltd., 927,193 at 45,732-3%;
In re Cantillano-Estrada, 926,284 at 42,438; In re Fritts,
926,255 at 42,132; In r Grossfeld, [1992-1954 Transfer Binder]
Comm. Fut. L. Rep. (CCH) {25,975 at 41,120-22 (CFTC Feb. 9, 1994);
accord In re Miller, [1994-1996 Transfer Binder] Comm. Fut. L.
Rep. (CCH) 926,440 at 42,913 (CFTC June 16, 1995); In re Gordon,
[1992-1994 Transfer Binder] Comm. Fut. L. Rep. (ccH) 925,667 at
40,182 (CFTC Mar. 16, 1993).

Although the ncalculation of civil monetary penalties does
not lend itself to formulaic solutions® and ultimately turns on
the T"total facts and circumstances of each case," In xe
grogsfeld, 926,921 at 44,467 (internal quotation marks omitted),
to date, the Commission has generally accepted the results of the
Court's approach to assessing civil monetary penalties in sale
fraud cases. In re R&W Technical Gervices, 1Ltd., 927,193 at
45,733. The instant case appears as no exception. 1In seeking a
more exact measure of the scope of staryk's applicable gains and
his customers' trading losses, the commission appears to endorse
the Court's basic penalty analysis. '
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while considering customer loss as an aggravating factor. To
this calculus the Court adds a multiplier, so that the penalty is
set at a level substantially above the wrongful gain. This
premium is necessary to promote general deterrence in a world
where much wrongdoing necessarily escapes the attention of
enforcement authorities. Given these considerations, in the
Initial Decision, the Court imposed a civil monetary penalty of
three times Staryk's gains of $590,000 during the time period of

the Complaint, or $1,770,000.*

37 Por the Court's analysis of Staryk's gains and customer

losses, and the calculation of the civil monetary penalty, see In

re Staryk, 926,701 at 43,939-40. On remand, both the extent of
Staryk's earnings and customer losses were not disputed. See Tr.
at 112. Nonetheless, the Court's finding, in its Initial

Decision, as to the customer losses requires minor modification.

In its Initial Decision, the Court had found Staryk's total
net customer losses during the period covered by the Complaint to
be $3,260,404.99, relying on the expert account analysis of John
R. Gardner, a Division investigator. In re Starvk, 926,701 at
43,940; see Division's Exhibit 2, Declaration of John R. Gardiner
Pursuant to 28 U.S.C. §1746, dated June 20, 1995 ({"Gardiner
Declaration").

At the oral hearing, however, the Division proffered another
investigator, Maura McHugh, who testified that her subsequent
review of the Gardiner analysis disclosed his calculation of net
customer losses to be overstated by approximately $12,000. Tr.
at 488-503. More specifically, McHugh testified that Gardiner's
analysis underestimated the degree of profitable accounts at
Commonwealth by approximately $19,000. Tr. at 502. On the other
hand, McHugh testified that Gardiner did not incorporate clearing
fees of approximately £7,000 in his calculation of customer
losses for January and February of 1995. Compare Tr. at 500 with

(continued..)
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Pursuant to the Commission's instruction's on remand, the
Court has determined, supra, that the scope of Staryk's proven
wrongdoing, for the purpose of assessing a ciﬁil monetary penalty,
spanned 80 percent of Staryk's activity as a broker at
Commonwealth and 70 percent of Staryk's activity at First
Investors. Splitting the difference, the Court finds the scope of
Staryk's wrongdoing to cover 75 percent of his activity within the
timeframe of the Complaint.®*® Therefore, the Court adjusts the

civil monetary penalty against Staryk accordingly, by reducing its

(..continued)
Gardiner Declaration, q1s6. The fact, however, the Staryk's
customers lost only $3,248,000 -~ not $3,260,000 -- is not

significant for purposes of the Court's penalty analysis. ILosses
of this magnitude remain a serious aggravating factor in the

assessment of the civil monetary penalty. See In re Starvk,
126,701 at 43, 940.

% In theory, a more exact computation of the overall scope of
Staryk's wrongdoing would be achieved by calculating a weighted
average of Staryk's gains (earnings) at Commonwealth and First

Investors. This exercise, however, is restricted by the fact
that the record does not entirely separate his earnings as
between the two companies, Id. at 43,939 n.149. This

limitation, however, is of 1little practical consequence, since
both Staryk's earnings and his employment at the two companies

are fairly equally distributed over the time period of the
Complaint. Id,
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previously-assessed amount of $1,770,000 by 25 percent. This

computes to a civil monetary penalty of $1,327,500.%°

13 Although the Division does not appear to dispute the Court's
findings concerning the scope of Staryk's misrepresentations, it
urges the Court to retain the original $1,770,000 civil monetary
penalty assessed in the Initial Decision. Division's Post-
hearing Brief at 28-31. By arguing that the use of other
approaches to assessing the civil monetary penalty could yield
even larger results, the Division rationalizes a result that
renders the Court's Commission-directed scope findings pointless.
The Division argues that "[allthough a $1.77 million civil
monetary penalty may be higher than other previously assessed
penalties, it is far less onercus than assessing a penalty based
upon losses suffered by a reasonably-estimated universe of
staryk's customers." Id, at 31. That may be true. However, if
the Commission wanted this Court on remand to assess a much
higher penalty based primarily on customer losses rather than
Staryk's gains, it could have easily said so. In its Opinion and
Order, the Commission certainly showed no hesitation in providing
guidance to the Court where it perceived it to be necessary.

Next, the Division notes that, under the applicable version

of Section 6{(d) of the Act, 7 U.5.C. §13b, the Court may assess a
civil monetary penalty of penalties "not more than the higher of
$100,000 or triple the monetary gain to such person for each such
violation." Doing the math, the Division suggests that its
proposed penalty of $1,770,000 is lenient, because a penalty as
high as $27,160.000 could be lawfully assessed. Id. ("Even if
only 70% of Staryk's 388 customers were misled by Staryk into
purchasing gasoline or heating oil options, the Court would have
the authority to assess a civil monetary penalty of $27,160,000
([388 x .71 x s$1i00,000."). The Court leaves aside issues as
whether Staryk's "violations" may be atomized this far, or even
further. Compare United States v. Watchmaker, 701 F.2d 1459,
1475 (11th Cir. 1985) (acts which are part of the same scheme or
transaction are distinct predicate acts to establish a Racketeer
Influenced and Corrupt Organizations Act violation} with United
States v. Universal C.I.T. Credit Corp., 344 U.S. 218 (1952)
(holding that a single course of conduct does not constitute more
than one offense under Section 15 of the Fair Labor Standards
' (continued..)



Having concluded on remand that Michael F. Staryk
intentionally made material misrepresentations concerning the
profitability and risk of speculating in options on futures
contracts for unleaded gasoline and heating oil in violation of
gection 4c(b) of the Act, 7 v.s.c. §6c(b), and Regulation 33.10,

17 C.F.R. §33.10, the Court ORDERS that:

1. Respondent Michael F. Staryk immediately CEASE AND
pESIST £from violating gection 4c(b) of the BRct, 7

U.s.C. gec (b), and all Regulations promulgated
thereunder;
2. Respondent<Michael F. Starvk's registration as an

associated person is hereby REVOKED;

(..continued)

Act) . While the Court will assume that the Division's
calculations are correct, its reasoning plainly is not.

gection 6(d) imposes a ceiling on civil monetary penalties,
not a decisional principle. civil monetary penalties are
nintended to reflect the gravity of the totality of respondents'
violations." In re Commodities International COIP.. [Cuxrrent
Transfer Binder} Comm. Fut. L. Rep. (ccH) 9Y26,943 at 44,567 (CFTC
Jan. 14, 1997); see 2lso In re Grossfeld, 926,921 at 44,467-68.
While the number of nyiolations" may offer some insight as to the
gravity of the misconduct, it does not dictate the end result. In
re Interstate Securities Corp., [1990-1992 Transfer Binder] Comm.
Fut. L. Rep. (CCH) 25,295 at 18,954-55 (CFIC June 1, 1992)
(* [I]n determining sanctions our focus is on the overall nature
of the wrongful conduct rather than the number of legal theories
the Divisicn can successfully plead and prove."}.
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3. Respondent Michael F. Staryk be PERMANENTLY
PROHIBITED, directly or indirectly from TRADING on any
contract market, either for his own account or for the
account of any person, interest, or entity, and all
contract markets are PERMANENTLY REQUIRED TO REFUSE
Michael F. Staryk any trading privileges; and,

4. Respondent Michael F. Staryk PAY a civil monetary
penalty of $1,327,500 within 30 days of the effective
date of this Order.

IT IS SO ORDERED.*’

On this 4th day of December, 1998

| S =

Bruce C. Levine
Administrative Law Judge

*® Under 17 C.F.R. §§10.12, 10.102 and 10.105, any party may
appeal this Initial Decision on Remand to the Commission by
serving upon all parties and filing with the Proceedings Clerk a
notice of appeal within 15 days of the date of the Initial
Decigion on Remand. If the party does not properly perfect an
appeal -- and the Commission does not place the case on its own
docket for review -- the Initial Decision on Remand shall become
the final decision of the Commission, without further order by
the Commission, within 30 days after service of the Initial

Decigion on Remand.



