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Gekas Law LLP, Chicago, Illinois,

for respondent Anthony Giacomin

Brian Sass, Infinity Futures, LLC and TransAct Futures, Chicago, Illinois
for respondent Infinity Futures, LLC, pro se
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Introduction
This dispute arises from two forced liquidations in Sherry and Mark Middletons’ joint
self-directed electronic account: on May 20, and October 20, 2010. The Middletons’ account
was introduced by respondent Infinity Futures, LL.C, and cleared by Infinity’s parent, York

Business Associates, LL.C d/b/a TransAct Futures. TransAct’s electronic trading system









For the disputed liquidation on October 20, 2010, the Middletons assert that the
liquidation was arbitrary and unauthorized:

The Middletons understand the markets’ possible volatility and have implemented

risk management guidelines, but it seems unacceptable that a trading firm can

liquidate a trader’s position at their whim. . . . [T]he $47,000 loss limit wasn’t

even close.”
The Middleton’s seek to recover $6,075, based on the difference between the average sell price
of the nine liquidated contracts and the liquidation buy price. In reply, respondents deny any
liability and assert that the Middletons are solely responsible for their trading loss:

[ believe that Mr. Middleton is attempting . . . to recover trading losses for trades

that Mr. Middleton made on his own accord and for his own benefit before he was

risked out of his account. But Mr. Middleton alone is responsible for those

trading losses. . . .’
In addition, Giacomin asserts that he had no causal connection to the August 30" keypunch error,
because the account number that TransAct erroneously transposed was not for one his accounts.

In connection with both liquidations, respondents assert that they provided all necessary
disclosures and that the liquidations were properly executed in accordance with TransAct’s risk
management and procedures. Respondents further assert that under the terms of the customer
contract signed by the Middletons: TransAct reserved the right to liquidate the Middletons’
account if TransAct determined in its sole discretion that the account was under-margined;
TransAct maintained the right of liquidation without any notification to avoid any significant
losses due to extreme market volatility; the Middletons acknowledged that they were solely
responsible for monitoring the account and risk setting; and the Middletons acknowledged that

TransAct’s trading system was not perfect and agreed to hold harmless TransAct and its third

party beneficiaries for any losses caused by any fault, delay, or omissions in accuracy or

4_ Middletons” December 9, 2011 reply to order compelling production.
> 933, Giacomin affidavit, underlining in original.



termination of the automated trading system. Respondents also assert the affirmative defenses of
ratification and failure to mitigate damages.

As explained below, after carefully reviewing the parties’ submissions, I have concluded:
one, that the Middletons have established by a preponderance of the evidence that Infinity
Futures recklessly failed to provide timely and adequate disclosure of TransAct Futures’ drastic
and arbitrary adjustment to the account risk setting on August 30, 2010, and that the Middletons
are entitled to recover their entire trading loss on the October 20, 2010 liquidation, which was
triggered by that undisclosed adjustment; two, that the Middletons have failed to establish any
violations causing damages by Giacomin or Cagnina in connection with the October 20, 2010
liquidation; and three, that the Middletons have failed to establish any violations causing

damages by the three respondents in connection with the May 20, 2010 liquidation.

Factual Findings
The parties

1. Sherry R. Middleton and Mark A. Middleton, wife and husband and residents of
Conroe, Texas, are entrepreneurs who operate their own firm, Midsco Holdings. On their
account application, the Middletons stated that Sherry had five years’ experience, and Mark had
fifteen years’ experience, trading commodity futures. Since Mark Middleton was principally
responsible for trading, all references below are to him, unless otherwise noted. [See account
application, Exhibit 1, joint answer; and first paragraph of description of complaint. ]

2. Infinity Futures, LLC is a registered introducing broker located in Chicago. Infinity
introduced the Middleton account to its parent corporation, TransAct Futures. [NFA records;

and page one of joint answer. |



3. York Business Associates, LLC d/b/a TransAct Futures, not named as a respondent, is
a registered futures commission merchant and is also located in Chicago. TransActis a “100%
electronic” firm that focusses on self-directed accounts and clears Infinity customer accounts,
including the Middletons’ account. [NFA records; and first paragraph of statement of case, p. 1,
joint answer. |

NFA records list TransAct as holding an over 10% ownership share in Infinity. In
addition, NFA records list the same set of four individual principals of TransAct as principals of
Infinity. Three of these principals hold ownership interests over 10% in both firms. [NFA
records. |

In addition to common ownership and control, the operations of TransAct and Infinity are
closely coordinated. For example, as described below: one, on October 20, 2010, after
Middleton had declined multiple opportunities to re-instate the liquidated positions at a better
price, a TransAct/Infinity principal instructed the Middleton’s Infinity broker, Anthony
Giacomin, not to further accommodate Middleton and not to bother disclosing that TransAct had
mistakenly re-set the risk setting as the result of a TransAct keypunch error; two, TransAct in
practice relied on Infinity to disclose to its customers any TransAct adjustments to account risk
settings; and three, TransAct and Infinity used the identical boilerplate language in their e-mail
messages to customers describing TransAct’s automatic liquidation feature.

As also described below, a human keypunch error — i.e., number transposition -- by a
TransAct employee, on August 30, 2010, would cause TransAct mistakenly to reduce drastically
the daily risk assessment level for the Middleton account. This in turn would trigger the disputed

liquidation on October 20, 2010. [See 95, Sass affidavit; and 4918 -19, Giacomin affidavit.]





