
































2d 788, 800 (N.D. Ohio 2004); Commission Regulation 1.55, 17 U.S.C. § 1.55 (2006) (requires
brokers 'provide arisks disclosure statement to customers).

Several facts make it clear that Mrs. Anderson was not informed of the risks involved in
Mr. Beach’s venture. Mrs. Anderson testified that when she opened this account with Mr. Beach
she did not know that her money was to be invested in commodities, and that she was not
informed of the risks involved. Tr. at 27-32. There is also the fact that it was Mr. Beach who
filled out the withdrawal and risks disclosure documents for Mrs. Anderson. Tr. at 28-32.
Documents she admittedly did not read, relying on Mr. Beach’s statements instead. /Id.
Moreover, she only received copies of these documents one week later, following her
“complaints” to Mr. Beach to provide them. Tr. at 32. It should also be noted that Mrs.
Anderson approached Mr. Beach seeking a safer investment, because of the huge losses she
suffered earlier. Tr. at 20-21. It is counterintuitive to believe that a reasonable investor seeking a
safer investment would have agreed to invest in commodity futures if they were informed of the
risks.

Mr. Beach claims to have met with Mrs. Anderson “many times,” beginning in June “to
explain how these contracts worked.” Tr. at 68-69. However, no reliable concrete evidence was
produced to prove that such meetings took place, and Mrs. Anderson denies that such meetings
happened. Tr. at 25. Mr. Beach’s false testimony regarding both his and his partners’
registration status makes this claim further suspect. Tr. at 78-79.

" Nor do the facts indicate that Mrs. Anderson was a sophisticated investor that would
know the risks, as Mr. Beach claims. Tr. at 69-72. It is true that Mrs. Anderson had a college
education and had invested in mutual funds. Tr. at 17, 59. However, a complainant’s college

education and experience in the stock market are insufficient substitutes for adequate risk
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disclosure. See generally Schreider v. Rouse Woodstock, Inc., [Transfer Binder 1986-1987]
Comm. L. Rept. (CCH) 23,196 (CFTC July 31 1986). Furthermore, her prior substantial losses
in the stock market as well the failure with the Philippine business venture demonstrate her lack
of expertise in investing. By the time Mrs. Anderson approached Mr. Beach she had already lost
nearly half of her life savings. Tr. at 71. For these reasons, Mrs. Anderson was clearly not a
“sophisticated investor” who understood the risks, especially the particular risks associated with
commodities trading. In failing to inform Mrs. Anderson of these risks, Mr. Beach omitted
material information that a reasonable investor would rely on.
B. Scienter
Mr. Beach’s reckless actions in falsely portraying the risks involved, and the
misrepresentation of his registration status satisfy the next necessary element, scienter. “Scienter
is established by showing that the respondent’s acts were committed intentionally or with
reckless disregard for their duties under the Act.” In the Matter of Slusser [1998 1999 Transfer
Binder] Comm. Fut. L. Rep. CCH 927,701 (CFTC July 19, 1999); see also Hammond v. Smith
Barney, Harris Ubham & Co. Inc. [1990 1992 Transfer Binder] Comm. Fut. L. Rep. CCH
924,617 (CFTC Mar. 1, 1990); CFTC v. Weiberg, 287 F. Supp. 2d 1100, at 1105 (C.D. Cal.
2003). A reckless action is one that départs so far from the standards of ordinary care that it is
hard to believe that the Respondent was not aware of what he was doing. Drexel Burnham
Lambert Inc v. CFTC, 850 F.2d 742, at 748 (DC Court of Appeals 1988); citing First Commodity
Corp. v. CFTC, 676 F.2d 1, at 7 (1st Cir. 1982). |
The facts at hand indicate that Mr. Beach acted both recklessly, and with intentional
_disregard for his duties under the Commodity Exchange Act. Mr. Beach was reckless in his

promise of a $1,000 a month return on Mrs. Anderson’s investment. Guarantees of success are
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inherently fraudulent, and therefore inherently reckless. DGM Invs., Inc. v. N.Y. Futures
Exchange Inc., 265 F. Supp. 2d 254 (2003, SD NY). Such a promise of profit contradicts the
Commission’s regulation prohibiting brokers from making guarantees against loss. See
Commission Regulation 1.56, 17 C.F.R. § 1.56 (2006).

Mr. Beach’s recklessness in making such a promise of profit was further exasperated by
his failure to inform Mrs. Anderson of the risks involved. Mr. Beach failed to explain to Mrs.
Anderson that her money would be used for commodity futures trading, or the associated risks.
Tr. at 27-28. Mr. Beach did not provide any written materials on futures trading to Mrs.
Anderson prior to her joining his venture. The only written materials Mrs. Anderson viewed for
certain were a few pages of the account authorization and risks disclosure documents that Mr.
Beach brought over the day he opened her account. Id. The utility of these documents in
disclosing the risks to Mrs. Anderson is put in further doubt since she never read the documents,
and that it was Mr. Beach Who filled out the documents. In addition, Mr. Beach’s failure to
provide copies of the documents when requested is consistent with his other reckless behavior
that kept Mrs. Anderson as least informed as possible. Tr. at 28-32, 83.

Evidence also indicates that Mr. Beach acted not only recklessly, but intentionally when
he éolicited and opened Mrs. Anderson’s account while unregistered. By 2003, Mr. Beach had
half a decade of experience in the securities field. He had also just taken his Serieé 3 and Series
30 commodity broker examines in May of 2004 and knew of the registration requirements. Tr. at
76-78. However, prior to being officially registered and in violation of both the Commodity
Exchange Act and NFA rules Mr. Beach solicited and opened a commodities trading account for
Mrs. Anderson. Tr. at 60-63; See 7 U.S;C. § 6k(1)(2006) (prohibits unregistered persons from

soliciting and opening accounts on behalf of customers); Hall v. Paine Webber Jackson &
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Curtis, Inc., [1984-1986 Transfer Binder] Comm. Fut. L. Rept. (CCH) 23,317, at 32,889 (Oct.
8; 1986), (holding that solicitation without disclosing one’s unregistered status constitutes a
Section 4b violation). Moreover, they very day after opening Mrs. Anderson’s trading account,
Mr. Beach filed for thel NFA associate member license. Id.

Clearly Mr. Beach was cognizant of the registration requirements as well as the
prohibition against the solicitation and opening of trade accounts by unregistered brokers.
However, despite this knowledge Mr. Beach solicited and opened a commodity futures trading
account while unregistered for not only Mrs. Anderson, but three of his other clients as well.

Based on the above facts, this court concludes that Mr. Beach acted intentionally and
with reckless disregard for his duties under the Commodity Exchange Act satisfying the requisite
scienter requirement.

D. Reliance and Damages

Mrs. Anderson’s reliance on Mr. Beach’s misrepresentations and omissions was both
reasonable and self evident. Both Mrs. Anderson and Mr. Beach testified that she relied on and
trusted Mr. Beach. Tr. at 27-28, 74-75. Mr. Beach admitted, “I represented myself as being
~ skilled and knowledgeable and I would care for her money.” Tr. 74. He also held himself out as
being “fully qualified” to manage her accouﬁt. Tr. at 75.

Relying on Mr. Beach’s misrepresentations and omissions, Mrs. Anderson invested in
Mr. Beach’s managed futures scheme. When Mrs. Andersén closed her account, there remained
only $8,059.93 of her initial $50,000 investment. Ex. C12, C13. She lost $35,690.07 in the

market, and another $6,250.00 in commissions paid to Peregrine and Mr. Beach. Tr. at 80.
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Conclusions of Law:

Based on the findings set forth above, this court finds that Complainant Anderson has
established by a preponderance of the evidence that Respondent Beach recklessly misrepresented
and omitted material facts in violation of Section 4b(a) of the Commodity Exchange Act. Asa
result of Respondent Beach’s wrongdoing, Complainant Anderson suffered out-of-pocket losses
of $35,690.07, plus costs and attorney fees totaling $11,937.52.2

ORDER

Respondent Beach is hereby ORDERED to pay to the complainant her out-of-pocket
losses plus costs totaling $47;627.59, plus interest from the date of this judgment at a rate of
1.09% per annum. Respondent has 30 days to satisfy this award upon the judgment becoming
final«

Peregrine, as guarantor, shall be liable for the remaining amount owed to Mrs. Anderson

in the event that Mr. Beach fails to fully satisfy this judgment within the 30 days required.

So Ordered. : \

tfl? inter

Administrative Law Judge

* See Complainant’s Supplemental Post-Trial Brief, at 4 (requesting $10,312.50 in attorney’s fees and $1,625.02 in
costs, which includes filing fees).
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