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PART 1. JURISDICTION and BRIEF SUMMARY OF.THE CASE;.

4 . A
B i R

A Jurisdiction - Yy g

The basis for the Court's jurisdiction is Section 6¢ of the Co:ﬁnodity Exchange Act’
("Act"), 7U.S.C. § 13a-1 (2002), which authnrjzes the Commission to seek injunctive relief
against any person whenever it shall appear to the Commission that such person has engaged, is
cngaging, or is about to engage in any act or practice constituting a violation of any provision of
the Act or any rule, regulation or order thereunder. The Act prohibits fraud in connection with
the commedity futures markets and establishes a comprehensive system for regulating the
purchase and sale of commodity futures.

Venue properly lies with this Court pursuant to Section 6c(e) of the Act; 7 US.C. §13a-

1(e) (2002), in that Defendants are found in, inhabat, or transact business jn this district, and the

acts and practices in violation of the Act have occurred, arc occurmng, or are aboul o occur

within this district, among other places.
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Statement of the Case

B.
()  Summary of Plaintiff's Claims:

Equity Financial Group LLC (“Equily™) was the commodity poo! operator for Shasta
Capital Associates (“Shasta™), a commodity pool that was a feeder fund to a so-called "super
fund” or master commodity pool tun by Coyt E. Mun’ay ('.'Murray"), principal of Tech Tradcrs,
Inc. ("TTI"), and Tech Traders, Lid. ("TTL"), (a common enterprise along with Magnum
Investments, Itd. ("Magnum") and Magnum Capital Investments, Ltd ("MCI") and which are
collectively referred to as "Tech Traders" hereinafter). Vincent J. Firth (“Firth™) was the |
President, sole shareholder and a controlling person and associated person (“*AP™) of Equity and
Robert W. Shimer (“Shimer™) was legal counsel to Equity and Shasta and was also a controlling
. person and associated person (*AP7) of Equity, Shimer and Firth also ran New Century Trading
LLC “New Centur};”) a smaﬂ fqreign_ﬁ\lln_di "‘l__f\flpé;l‘ri'ay and lTech Traders [alsely represented to
Equiﬁy, Shimer, Firth zu-1d utiler investoi’; i.n 1t~: super fund that Tech Traders cnjoyed
extraordinary success trading in selected financial futures contracts using a confidential,
propnetary "portfolio” trading system. In reality, Tech Traders lost, misappropriated and
dissipatéd millions of dollars, leaving a shortfall currently in excess of $15 million.!

Between at least June 2001 and April 1, 2004, _]:".quity, acting through Shimer and Firth,
and Shimer and Firth individually, solicited and received $15,113,498.11 from 65 Shasta
investors for participation interests in Shasta and transmitted most of thosc funds for trading by
Tech Traders in commodity futures coniracts. Shimer and Firth also solicited $293, 143.81 from

iwo New Century investors for participation interests in Tech Traders. Equity, through Ifirth and

"The Commission’s information about the final losses to the investors of Tech Traders and Shasta are contingemnt
vpon the linal report of the Receiver. Any figures used here are subject to final costs of the Recviver, accruing
interest and recoverics to the various estates.
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Shimer, and Firth and Shimer individually, touted the "astonishing” performance of the Shasta
commodity pool, claiming that the pool had earned trading profits of approximately 100% per
annum since inception. These results were represented to be “verifted” by J. Vemon Abermnethy
(“Abcrnethy”) an allegedly independent certified public accountant ("CPA™). Shimer controlled
the development of the independent CPA verification process. From the beginning, he designed a
faulty process. Iie also ignored indications throughout the time period relevant to this case that
the \.feriﬂcation was suspect. Nonetheless, Equity, Firth and Shimer represented to actual and
prospective participants that afl the commodity futures trading underlying these results was
reviewed and verified by Abemethy, in order to provide participants with "reasonable assurance”
thal the performance information reported by Shasta was accurate, Further, Equity, Firth and
Shimer hired another CPA, Elaine Teague (“I'eaguc’™), to purportedly receive the results from

- Abernéthy, affirm the Tesults to inquiring panipipﬁnts and potential participants, and vouch for
the legitimacy of the investment and the persons involved. However, Teague, the second CPA,
did not perform an indcpendent review ol the information Abernethy supplied to her. Firth and
Shimer knew Teague did not perform an independent review, and therefore, Equity, Fitth and
Shimer had no reasonable basis upon which to believe that the performance information supplied

to actual and prospective participants had been verified.

Equity solicited interest in Shasta by various means, inclnding individual solicitations by
Shimer and Firth, distribution of a private placement memorandum {(PPM™), operation of a

website, Lhttp:!/wm,_shastacapita]associaws..mm/, and provision of information to third parties

that tout hedge funds to investors on various web sites, including http://www.hedgeco.net/,

the inaccurate performance figures for Tech Trader’s trading system, the PPM, the website and
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various solicitation materials the defendants distributed to participants and potential participants

contained other matcrial misrepresentations and omitted material facts,

(ii) Summary of Defendants’ Claims and Defenses

(a) Defendant Equity's Summary of the Claims and Defenses

The complaint herein asserts that the defendants engaged in fraud in viclation of sections -
4bn()(2) and 4(0)(1) of the Commodity Exchange Act, 7 USC § 1 et seq. (“Act” or “CEA”), and
operaled an unregistered commodity pool in violation 6f section 4m{1) of the Act. Defendant
Equity asscrts in defense that instead of perpetrating a fraud Equity was a viclim of a trading
scam operated by defendant Murray and Tech Traders and its affiliates. Hquity’s beliel in the -
l.CgitiIllaGy of the operations of Tech Traderq was de:rivcd fmm the understanding of its President
Firth and was reammble and understandable. Moreover, quty, through s Prasulfmt F irth,

.reasonably bchwed thdt the verification prowdures put in pIacc were uapable of dccurately
confirming the accuracy of the trading fipures generated by Tech Traders.

Equity relies on the arguments of defendants Firth and Shimer that Shasta was not a
éoznmodity pool and therefore not required to register as a pool since a trading account in its

name was never opened.

(b) Defendants Firth and Shimer’s Summary of the Claims and Defenses

Equity Financial Group, LLC (“Equity™) was a New Jersey limited liability company
managed solely by Firth. Equity was the manager of the Delawar.e limited liability compuny |
Shasta Capital Associates, LLC. (“Shasta™) but never acted as the commeodity pool operator of
Shasta. Defendants Shimer and Firth continue to dispute any and all characterizations by Plaintiff

* that the entity Equity ever acted as a “commodity pool operator™. The district court in this case

has twice denied Shimer and Firth’s separate motions for summary judgment with respect to all
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counts of Plaintift’s amended complaint and has ruled that the entity Shasta is a commodity pool
and, thercfdre, that the entity Equity acted as a comhudity pool operator. Shimer and Firth have
appealed to the Third Circuit Court of Appeals the district court’s previous denial of their
respeetive motions for summary judgment with respect to all counts of the Plaintiff’s amended
complaint and have appealed the district court’s decision that the entity Equity acted as a
commodity pool operator. That appeal to the Third Circuit Court is currently pending.

The entity Shasta received [unds from its members inte a sub account of Shimer’s
attorney cscrow account at Citibank, NY. Shimer then forwarded the approptialc amount of each
member’s funds to the apparent commaodity pool defendant entity Tech Traders, Inc. (*“lech”) a
Delaware corporation managed by the Defendant Coyt E. Murray who was a principal of Tech.

S

Thé éntitljlzh-E';hégat; ﬁﬁ:ircr opened a commodity frading account and none of the defendants ever
o ruprnsc;nté:dtoanyonc that thi:y had a.ny'lexperi'ence or B.xp:értilsé m the trad.iﬁg .cnf co@n-odity
1 .‘fut{l-resq cnlntracts Nm’ dld aﬁy of the defeﬁdamts ever represént. to aﬁyonc that they intended to
open a commodity trading account in their c)wﬁ namc or in the name of any business entity they
cither controlled or‘wcrc associated with in order to trade commedity futures contracts for on
behalf of either themselves or for.or on behalf of anyone else.

Firth, as sole shareholder and President of Equity had final say on all matters of any
conscquence. Shimer never acted as a controlling person of Equity. Shimer acted solely as legal
counsel for the entity Equity and the entity Shasta. New Century Trading, LLC (“New Century™)
was a Nevis, West Indies limited hability company managed by a Bahamas corporation managed
by Tessa Howell who held the office of President and Director of New Century’s manager Alhed

International Management, Lid. (“Allied”). Firth played no management role at all in New

Century. Shimer as legal counsel for New Century did act as attorney in fact for New Century to
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further the interests of his legal client but only pursuant to specific written authorization from
New Century’s manager Tessa Howell,

Murray and Tech falsely represented to Equity, Shimer and Firth and other investors
similar situated to the entity Shasta who forwarded funds directly to 'l'ech under the false
impression created by Tech and Murray that Tech enjoyed extraordinary succes.s trading in
selected financial futures contracts using a confidential, proprietary “portfolio™ trading system.
In reatity Tech lost, misappropriated and dissipated millions of dollars, leaving a shortfall
currertily in excess of $15 million.

Between Junc 2001 and April 1, 2004 in reliance upon the musrepresentalions of both
Murray and Tech ajdeﬂ and abetted by the arguably willful but clearly negligent acts of Vernon

. Abemethy (“Abemethy™) (a CPA local to Tech frading operations hired by Tech to

-+ -independemly verify Tech’s trading peffnrmaqlée) Fquity, Shimer and Fil“i:h solicited and-
received into a Shaéta bank accotnt that existed solely as a sub account of Shimer’s attorney
escrow account at Citibank approximately $15,113,498.11 from approximately 65 Shasta
mermnbers. Acting in his capacity as legal counsel for Shasta, Shimer transmitted funds reccived
into Shasta’s Citibank account by bank wire 1o a bank act-;ount in the name of Tech at Bank of
America in North Carolina. ‘'ech’s bank accoun.t was controlied by Murray. All funds
transmitted by Shimer were sent 10 Tech in accordance with the requirements of Shasta’s Private
Placement Memorandum (PPM) and per the terms of an Investment Agreement executed by the
authorized reprcseu'tative of both Tech and Shasta.

In reliznee upon Tech and Murray’s misrepresentations and Abemethy’s negligent
verification of Tech’s trading performance Shimer and Firth also solicited approximately

$295,143.8] from two foreign corporate members of New Century. All funds of New Century
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were transmitted for the benefit of New Centﬁry’s corporate members to Tech by separate lcpal
counsel in the Bahamas strictly in accordance with the requirements of New Century’s PPM.

Relying solely upon the misrepresentations of Munray and by reason of their reasonable
belief that Abernethy was performing an independent and reliable rate of return veriﬁ'catia.n of
Tech’s monthly trading pt:rfunﬁance Equity Shimer and Firth m good [aith described Tech’s
trading performance to prospective members of Shasta and New Century exactly as it was
represcntcd {o them by Murray and Tech and as verified in writing by CPA Abernethy and
transmitted monthly by Abemethy to Shasta’s CPA.

Shimer and Firth played no role at all in developing the Agreed Upon Procedures (AUPs)
that Abemethy specifically rcferred to each month in the verification letler addressed to Murray
that. was forwarded by Abemethy to Shasta’s CPA Elaine Teague (“I'eague™) a partnct in the
... Portiand, Orcgon CPA firm of Puttinan & Teague. Shimer s‘pec_ﬁdally rcqllcstcdejn writingon®. Cod £ T
more than one occasion that Teague work out with Abcrnethy what Shimer specifically
described in a mid July fax to Tcague as the “verification protocol”. Shimer’s wrilten
correspondence on more than one occasion clearly indicated to Teague Shimer’s inlention that
Teague be responsible for determining the propricty of whatever monthly verification she would
receive each month from Abernethy for the benefit of her client Shasta.

Shimer conveyed in writing to Teaguc a suggested method or approach for accurately
computing a simple collective rate of retum for all accounts being traded in the namé of Tech by
Murray. Shimer consistently su ggested to all parties a review of the original brokerage
statements received each month by Tech from the several different brokerage companies where
Tech maintained its trading accounts. Shimer’s description of the method for computing the

collective simple rate of return was conveyed in a two page attachment to a fax sent to Teague in
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late June, 2001, At the time of this particular fax, Abémethy was not yet designated as the local
CPA that would conduct the actual trading verification cach month. Shimer’s suggested method
for computing a rate of retum if applicd properly by Abernethy would not have resulted in a
signiﬁdantly different rate of retorn (ROR) number than the computation suggested by P]ﬁimiﬂ"g
expert witness Koprowski. If 1) Teague had insisted upon seeing in writing a clear verification
protocol that appropriately and specifically incorporated Shimer’s suggestions offered by Shimer
to her prior to the development of the AUPs and, 2) if Abermnethy had followed a straightforward
simple formula as suggested by Shimer for accurately generating a ROR number for the
collective trading accounts of Tech by actually reviewing Tech’s original brokerage statements
the rate of return number provided by Abemethy to Teague for the benelit of her client Shasta

‘ ‘wu_um have been accurate. Abernethy specifically represenied to Teagne in a telephone

. i-conversation(s) in July of 2001 that-he would; indeed, refer to Tech's ‘original brokerage -~ v .|

statements as a part of his verification of Tech’s monthly trading performance and further

assured her that he had acccss to and wonld review all other documents necessary to compute a

rate of retum for Tech.

It was never Teague’s responsibility to lperform an independent review of the rate of
return information Abemethy provided to her monthly. Teague’s sole responsibility upon teceipt
of Tech’s monthly rate of return number verified by Abernethy was to cohvcy that rate of return
number to her client Shasta. Teague was also responsible for verifyiﬁg to any member or
prospective member of Shasta who telephoned her that there was, indeed, independent CPA
known to her who provided her with the same rate of retumn she had conveyed to her client

Shasta for the henefit of its members.
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All of Shasta’s members were required to sign a separate document entitled “Agreement
for Independent Venfication of Shasta Capital Profits and Losses™ that was a mandatory part of
the subscription package Lhey were provided. That separate Agreement was in fact executed by
every member of Shasta. That Agresment specifically set forth Teague’s respﬁllsibilities.
Nowhere in that document was any representation made to any member or prospective member
of Shasta that Teague had undertaken to perform an independent review of the rate of return
number ﬁrnvided to her by the local verifying CPA (Abemnethy). All of Shasta’s members
invested in Shasta with full notice of Teague’s limited but important role in the ROR verification
process for the actual trading entity Tech.

Teague also received from Shasta’s members a separate letter specifically addressed to
'l"eagu‘e. that stated that the member understood, the limiled role that ‘I'eague played inthe: .. . .
wverification of Tech’s monthly perforinance humbers. That letter. was consiste.ﬁt in content ., 37 1.
hecause Shimer, as legal counsel for Shasta and Bquily, provided the text éf the requested lct‘ter
to Teague lo each new member of Shasta.

Teague beheved throughout the cogagement that Abemethy was accurately performing a
tnonthly rate of return verification for the trading entity Tech Traders. She relied upon his verbal
assurances to her in July of 2001 and continued to rely upon the fact that cach monih a rate of
return number was provided Lo her on Abernethy’s letterhead. The procedure for completing a
rate of retumn veriﬁcatioﬁ for Tech’s trading was not coniplicated. The necessary information for
making scveral sivaple separate computations was readil.y available on the [ace of the monthly
statements received by Tech from its brokerage firms. The actual mathematics required are
merely addition, subtraction and division—basic math skills taught in public school and

generally learned by the sixth grade.. The ROR envisioned by Shimer from the very beginning of

10
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Teague’s engagement with Shimer’s clients was clearly sufficient for the purpose intended: to
assure the members of both Shasta and New C‘emury that they were receiving though Shasta’s
CPA an accﬁrate represcntation of Tech’s monthly trading performance.

Equity, Firth, Shimer and Tcague Had a reasonable basis to assume that the monthly rate
of return (ROR) performance being reported to Teague by Abcmethy each month, conveyed
monthly in writing by T'eague to Equity for the benefit of Shasta and conveyed by Equity to
Shasta’s members had been accurately computed. Abemethy’s resume clearly rellected a level of
pmfessional competcnee l.hat led Equity, Firth, Shimer and Teaguc to reasonably believe the
Abernethy was able to perform the independent monthly rate ol retun trading verification
requested of him by Tech. Teague received Abernethy’s resume from Shimer and never gave
Equity, Shimer or Firth any indication that she was concemed about Abemethy’s CPA
‘credentials or s ability to perform the trading verification being rcquested of him hy'Mugray: - o il oy e e
Teague indicated in discov&y that Aben';e‘.[hy’s resume gave her no causc for alarm about
Abernethy’s ability or willingness to perform an ROR computation for I'cch. Abernethy’s verbal
tepresentations during telephone conversations with Tudgue in July, 2001 confirmed that
impression to her. |

Moreover Abemnethy’s resume indicated a familiarity with brokerage statemients because
it reflected the fact that he had passcd both his Series 6 and Series 63 exams and that he had
acted as a Serics 6 and 63 Registerad Representative of The Leaders Group, Inc. a Broker Dealer
located in Littleton, Colorado. Teague reccived verbal assurances in July from Abernethy during
télephonc conversations she had with Abcrnethy that he was willing and able to perform Tecﬁ’s
monthly rate of return verfication and that he would indeed be reviewing original brokerage

statements and all necessary documents as a part of his verification of Tech’s monthly rate of
P

11
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return. Teaguc had o reason 1o believe that Abernethy would lie about his willingness and
ability to perform that verification. Teague was justified in her conclusion that Abernethy’s ROR
numbcrs were accurate because Teague knew how to accurately compute a simple rate of retum
number hersctf. She had discusscd the necessity for appropriately adjusting for any additions or
withdrawals made to a brokerage account dufing the month with Shimer and had also conveyed
her concemn dﬂd that of her firm specifically to Abernethy in an e-mail in July of 2001, Tcaguc
was a partner in a small CPA firm. She had passed the CPA exam in her state and was a licensed
CPA.

Abemethy assured Teague in telephone conversations her had with Teague that
Abameihy was comfortable with the ROR venfication he was going to perform for Tech. This
fact and the fact that Abemethy was also a licensed CPA cIeérLy indicated to Teague that 1)

L Abcmcﬂ_iy knew how (o compute-a rate of return for his client I'éch; and 2) that Abemethy was
- comfortable in providing a ratc.of return computation for his client Tech and which he did later
consistently purport to compute for Tech and which he consistently conveyed te Teague fom
November, 2001 until March, 2004, Shimer and Firth were justified in concluding that the lack
of any negative fecdback from Teague as Shasta’s CPA about either Abernethy’s qualifications
or the agreed upon pmcédures (AUPs) themselves indicated to Shimer and Firth that the ROR
rnumbers received by Teague each month on behalf of her client Shasta were accurate,

Representations about the possibility of rates of returns far higher than the monthly rates
of return reported by Abemethy are consistently made to the publie. Certain groups consistently

i place ads on lelevision (similar to ads included as a Defendant Exhibit) to sell information to the
public on how to lcarn to trade the stock markel and eamn rates of return far higher than the

monthly rates of return verified by Aberncthy. Many of the people named and identified in these

12
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television commercials are identified as students of these companies who leamed how to
successfully trade the stock market by taking the training courses offered by the company airing
the television commercial.

Shimer had previously seen commercials similar to those included in Defendant's exhibit -
and was aware of the possibility that pcople without prior traininé in the stock market could leam
with sufficient serious and time relatively sophisticated methods of trading that might create fﬁ
higher RORs than the RORs being verified for Tech by Abemnethy. Shimer had a reasonable
basis to sincerely believe that it was possible that an individual investor managing relatively
small amounts of money.muld be Far more mmble in making trading decisions throughout the
day than large mutual fund companies that manage billions of doliars and that arc required by
their prospectuses to maintain in their ipvestment portfolivs slocks various large cap companics
that might be listed in varous market séctorsf;

That reasonable belicf on the part of Shimer was confirmed often because Shimer and his
wile consistenily received in the mail beginning in the mid 1990°s fax and written solicitations
similar in nature to the written solicitations for trading systems and trading information and
techniques found in specific exhibits Shimer will offer at trial not for the truth of the statements’
contained therein but merely for the fact that Shimer and his wife as members of the investing
public were constantly flooded with these sorts of solicitations.

One particular Exhibit contains representations that individuals who followed a trading
system offered by a Mr. Larry Williams, for example, were able to achieve truly extraordinary
rates of return. Mr. Williams’ credentials purportedly include serving on the board of the
National Futures Association, representing fellow Commodity Trading Advisors. He has also

purportedly been writlen about in the publications Barrons, The Wall Street Journal, Forbes,

13
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Money, Fortune and “countless smaller publications™, The following are only a small sclected
sample contained in Mr. Williams® solicitation 1o Shimer describing purported extraordinary
trading results achieved by purchaﬁt:rs of Mr. Williams® trading system and coursc materials that
Shimér will present to the court at trial not for the truth of the statements contained therein but
merely (o show they arc typical of statcments being consistently made to the public and
specilically made previously to Mr. Shimer:

1) B. Rudee Schade featured on the ingide cover of the first page which stales that he
made over $130,000 in the {irst seven months by purchasing and “...by simply
following the system...”™; |

2) A representation by a purported purchaser of Mr. Williams’ trading system identified
only as “B.C. from Liberty, MO” who states. on page 16.“ piacﬂd$3,50(} in coffee
tast January—just like you re¢ommended. By February 14 my investment had grown -
to $201,443.75. [ made $197,943.75 in just threc weeks!”

A te;atimonial with the picture of a purported computer programmer named “Cedric
Wynn™ who “ran his $50,000 account up to $128,785 tratiiug stock index and bond
futures....” during a purported “August trading contest”. The purported source for
thi.;?. information found in Mr. Williams® solicitation addressed specilically to M.
Shimer was cited as “Futures Magazine, (Oct. 19987,

4y A statement that Larry Williams purportedly “traded real time with real money in
front of 68 Money Tree students.” The specific days listed for this trading were stated
to be “October 26" through October 28", Purportedly “(i)n just those three days
alone, s net profils after all commssions and iosses was a staggering

$273.120.00111,

14
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Teaguc had confirmed to Shimer that the previous rate of return performance nuiibers for
the outside “hedge fund” Hanscatic were accurate as they were described under the general
paragraph entitled * Iledge Fund Investment”, in subparagraph (b) at the top of page 10 of
Shasta’s first PPM dated June 30, 2001. While Hanseatic’s actual name was not disclosed in that
PPM that particular subparagraph referred to the fact that Hanseatic had for the previous 5 years
provided a general yearly average return on mvestment in excess of 100%. This audited average
yearly rate of return for Hanscatic did not vary dramatically from the returns being reported
consistently by Abernethy and conveyed to Shasta’s CPA Teapue. Shasta further disclosed to
prospective members of Shasta that same fund (not specifically identified as Hanseatic in
Shasta’s PPM) had achieved a total return on investment of 1,600% through January, 2001 with

. full compounding of all profits. This information was also independently confirmed to Simer by
: -";Tca'gﬁc, T : B L S S ST

Under certain circumstances, or, if they are particularly gified, commodity futures traders
can clearly achieve extraordinary audited returns. Shimer will refer at trial to Shimer Exhibit 2F
which contains the cover page and certain pages of an SB-2 filing by the entity Hanseatic
Discrelionary Pool, LLC filed with the SEC on Jluly 6, 2001. Page 23 of this SB-2 lists the past
monthly performance of the pool. This page of the SB-2 filing for the pool reflects an ROR
number of 19.43% for the month of June, 1999; 18.75% for the month of February, 2000,
47.77% for the month of March, 2000; 52.11% for the month of April, 2000; 9.60% for the
month of July, 2000; and 15.50% for the month of November, 2000 reflecting an annual ROR
for calendar ycar 2000 of 258.02%. | |

Page 25 of that same SB-2 filing discloses that Hanseatic Corporation, acting as the CTA

had achieved with respect to a fund described as the “Hanseatic Discretionary Program” a fully

15
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audited ROR. of 181.48% for calendar year 2001 and for the calendar year 1998 had achieved a
fully audited ROR of 293.08%. Page 26 of that same SB-2 filing indicatcd that the closed fund
entitled “Hanscatic S&P 500 Futures Program™ éamed a fully audited ROR of 157.19% in 1996
and page 28 of that same SB-2 filing reflects a fully audited ROR of 105.56% for a fund
previousty managed by the pool described as “I1anseatic US Tinancials Trading Program”.

Shimer was given the impression when he first met Abernethy in early July, 2001 that
Abémethy had no prior association with Tech at the time that Murray suggested Abernethy to be
the local verifying CPA of Tech’s trading performance. 'T'hat reasonable impression on the part
of Shimer was later confirmed by Abemethy under oath during a deposition given by Abernethy |
in the summer of 2001. At the time Abemethy was retained by Tech to perform monthly trading
vetification of Tech’s performance and at the time that Shimer belicved the ATPs were
developed by Abemethy and I'eague there was absolutely no indication to Tcague, Equity,

. Shimer, or Firth that Abcrneihy had any mterest in soliciting for prospective members of Shasta
thereby compromising his purporied necessary independence.

Murray and Abemeﬂiy never gave Shiﬁcr, Firth or Equity any cause for concern that
Abemethy was not reviewing original brokerage statementé as a part of his monthly venfication
of Tech’s trading performance. Teague, as Shasta’s CPA, continued month after month to accept
as accurate and reliable the ROR computations forwarded by Abernethy to her for (he benefit of
her client Shasta.

Teague always believed that Abernethy was competent to perform the computations
requested of him and never expeﬁenced any doubt about the accuracy of Abernethy’s reported

ROR numbers for Tech. Teapue, as Shasta’s CPA, never indicated to Equity, Firth and/or Shimer
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that she was concerned ébout the accuracjr of the ROR information she ;:onsistcnt]y received
maonth after month from CPA Abcrnethy for the benefit of her client Shasta.

Equity solicited membership interests in Shasta by various means, including individual
solicitations primarily by Firth but also by Shimer, distnibution of a brivate placement .

memorandum (“.PPM."), operation of a web site, htip.//www shastacapitalassociates, com/ and

provision of information to third parties that described various sclected hedge funds on varions

web sites, including hitp://www.hedgeco.net/, http://www barclaygrp.com/, and
!

http.// Www_;lygdwgg;fundruscamh com/. All methods of distributing information about Shasta

accurately reflected the exact performance numbers of Tech’s trading system that were verified
monthly by Abemethy, provided to Teague in writing and subscquenﬂy reported by Tcague to
Equity.‘l

i . The defendants Equity Firth and Shimier made no material misrepresentations or omitted .
any facts that werc material to an investment in Shasta. Investors in Shasta cleariy became
members by reason of Tech’s extraordinary consistent trading performance numﬁers provided by
Abernethy to Teague as stated above. While Tech’s trading performance numbers were
extremely good, information available to Equity, Shimer and Firth at the time that Abernethy
began verifying Tech’s monthly rate of return revealed that Tech was not unigue or alone in its
apparent ability to generate e:;traordinary potential returns to investors. Tech’s purported
rpunthly rate of return was not out of line for a system that was purportedly developed over a
petiod of time by Murray and his son, based upon sophisticated mathcmatics and purportedly
subject to cxtensive nigorous back testing , optimization and review. The fact that Abcrﬁethy (a

CPA with no previous relationship to Mwiray or his companies) was providing a verified
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monthly ROR to Teague each month gave Equity Shimer and Firth great confidence that the
performance numbers being reported monthly (o Shasta’s membcers were true and accurate.
Shimer reviewed in good fxith definitions of the term “commodity pool operator™ and
“commodity trading advisor” in the fall of 2001 and prepared a memorandum that reflected his
analysis after reviewing the NFA's definitions and one particular section of the CFTC’s
regulations. He forwarded that memo to a fellow attorney who, in turn, forwarded it to 2 Vice
President of JP Morgan Chase after that VP questioned whether Shasta or its manager had to
register with the CFTC. Shimer rec;:ived conﬁrmatiun weeks later through the other attorncy
that the “legal ,depattmcnt.” at JP Morgan Chase had reviewed Shi;ncr’s memorandum and
* concurred with Shimer’s conclusion about the lack of any necessity that his clients register with
the CFIC.
71w+ All docuinents prepared by Shimer as legal counsel "fmr bothEquity and Shasta were
preparcd by Shimer 1o good faith with no knﬁwledge that any provision of any document drafied
by Shimer violated any regulation of the CFTC. Shimer never drafted any document intended by |
Shimer to help Murray avoid any regulation that might otherwise apply to either Murray or his
company Tech. Shimer at all imes acted m good fuilh believing that his client did not have to
register in any capacity with the CTFTC and indicated on more than one occasion in the fall and
winler of 2003 to the firm of Amold & Porter that if he was not correct in that conclusion Shimcr
was more than happy to assist his clients to comply with whatever registration requirement might
be required.

PART I1. STIPULATED FACTS:

1. Plaintiff Commodity Futures Trading Commission (“Commission” or “CFTC”) is

an independent federal regulatory agency that is charged with responsibility for administering
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