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DAVID ACEVEDO, pro hac vice

MICHAEL R. BERLOWITZ, pro hac vice

STEPHEN R. MORRIS, pro hac vice

COMMODITY FUTURES TRADING COMMISSION
140 Broadway, 19" Floor

New York, NY 10005 . ” -
Telephone (646) 746-9700 | | F‘u“: v &F&g?mm COURT

Facsimile (646) 746-9940
E-mail dacevedo@cftc.gov \ My 30 206 | %

| i
Attorneys for Plaintiff !g“"r“ﬁ“ BISTRICT OF GALFORAL

e s

) : o ) DEPWT
Commodity Futures Trading Commission ‘ e e

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

COMMODITY FUTURES TRADING ) Case No. CV -03-0833 DSF (Mcx)

)
COMMISSION, ) ‘
) PLAINTIFF’S MOTION FOR A
Plaintiff, )  PROPOSED DISTRIBUTION
' ‘ ) PLAN; MEMORANDUM OF
vs. ' ) POINTS AND AUTHORITIES IN
- ) SUPPORT; DECLARATION OF
BEN OUYANG, et al., ) LINDA SANTIAGO; PROPOSED
)  ORDER :
Defendants. ) '
) DATE: June 19, 2006
) TIME: 1:30 p.m.

COURT: Courtroom_ of the Hon. Dale

S. Fischer
TO: TO DEFENDANTS AND TO THEIR ATTORNEYS OF RECORD,
PLEASE TAKE NOTICE that on June 19, 2006‘, at 1:30 p.m., or as soon
thereafter as the matter may be heard, in the courtroom of the Hon. Dale S.

Fischer, United States District Court, 255 East Temple Street, Los Angeles,
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California, 90012, Plaintiff Commodity Futures Trading Commission will move for

an order: (1) providing that Plaintiff shall mail a letter, no later than June 23, 2006,

enclosing a copy of this Motion and all exhibits thereto, including this Order, to all
claimants who filed claims pursuant to the June 27, 2005 Order Establishing
Restitution Claims Prohcess; (2) requiring that claimants who have objections or
comments to the Motion submit‘those objécu’ons or comments, in wntmg, to the
Plaintiff no later than Juiy 21, 2006; (3) requiring Plaintiff to forward any-objections
or comments received to the Court no later than July 28, 2006; (4) rcquiﬁng Plaintiff
to file a written response to Claimants’ comments and objections on or before
August 11, 2006; (5-) scheduling a hearing after August 11,2006 to rule on the"
proposed Distribution Plan and any .of the claimants’ objet_:tions.

This motion is based upoﬁ (a) the Court’s June 27, 2005 Order Establishing |
Restitution Claims Process; (b) the attached Memoraﬁdum of Points and
Authorities in Support, (c) the declarétion and exhibits of Linda Santiago, (d) the
pleadings and_ files of record in this action, and (e) such further oral or written

evidence and argument as may be presented to the Court.

Dated: May 26, 2006 6

David Acevedo
Attorney for Plaintiff , : |
Commodity Futures Trading Commission
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MEMORANDUM OF POINTS AND AUTHORITIES
| I
INTRODUCTION
On June 27,2005 the Court entered an Ofdér Establishihg Restitution
Claims Process, whereby a two-step claims process was estéblished. FirSt, the

Court ordered the Plaintiff to use its best efforts to identify and notify customers

~of Defendants Ouyang or Victco to submit claims for restitution to be paid out of

the Defendants’ frozen assets. Thereafter, claims were to be analyzed for the

purpose of creating a proposed distribution plan. -

Plaintiff has completed the claims process with the receipt of approximately

152 claims, 62 of which are from the Defendants’ customers. After reviewing

~ these claims; Plaintiff now proposes a distribution plan for these 62 customer

claimants.

II
PROCEDURAL HISTORY
The Commission filed this injunctive action on February 5, 2003. The

Commission’s Complaint alleged that the Defendants violated Section 4(a) of the

| Commodity Exchange Act, 7U.8.C. § 6(a) (2002), which prohibits the offer or sale

of off-exchange commodity futures contracts, and 'Section 4b(a)(1), (il) and (iii) of

‘the Commodity Exchange Act, 7 U.S.C. §§ 6b(a)(1), (ii) and (iii) (2002), which

prohibits fraud in connection with commodity futures contracts. Upon the filing of
3
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the action, the Hon. Nora Manella issued a Statutory Restraming Order freezing
the assets of the Defendants.

On March 11, 2005, a Consent Order Of Permanent Injunction And Ancillary
Relief (“Consent Ordei'”) was entered against Defendants Ben Ouyang (“quang”)
and Victco 'Finahcial Services, Inc. (“Victcc”).I The Consent Order included a
monetary award agaimst Ouyang and Victco requiring them to make restitution to
their customers. Speciﬁcally, Paragraph 21of the Consent Order provided that the
“[frozen] funds shall be distributed to Defendants’ customers ...;in accordance with
aplan of recommended distribution, when approved by the Court, following
summary proceedings held m accordance with principles of equity. See generally
CFTCv. Topworth Intern., Ltd., 205 F.3d 1107, 1115-16 (9™ Cir. 1999) (affirming

district court’s approval of distribution plan).

The National Futures Association (“NFA”), as “Monitor” pursuant to

Paragraph 19 of the Consent Order, is presently holding $1,040,980.62 in funds that

-were frozen in Ouyang’s and Victco’s accounts, pﬁmarily at Gain Capital, Inc. and

FXCM, both of which are registered futures commission merchants. The NFA is
not acting in the capacity of a receiver but merely holding frozen funds which it
will distribute to the Defendarits’ customers in accordance with a distribution plan

as ordered by the Court.

' On March 8, 2004 the Court had entered a Final Order of Default Judgment Against Defendant
Yuen Kwong “Anthony” Wong d/b/a IBF Capital Limited Company.
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On June 27, 2005 the Court entered its Order Establishing Restitution
Claﬁns Process, Which established a deadline of November 15, 2005 for customers

of Ouyang and Victco to submit their claims. On February 15, 2006, following a

‘telephone Status Conference held with counsel for the parties, the Court issued an

Order requiring Plaintiff to submit a further motion on or before March 10, 2006.
On March 10, 2006, the Court granted Plaintiff’s ex parte request for a

continuance to May 19, 2006.

I
- SUMMARY OF CLAIMS
Pursuant to the Court’s Order Establishing Restitutidn Claims Procéss,
Plaintiff mailed claim letters and forrﬁs to apprbximately 400 potenti‘al claimants.

Some of the letters were returned by the post office because the addresses were no
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ldnger valid. In some instances, new addresses were obtained usin g law
enforcement databases available to Plaintiff and the letters and forms were re-sent.
Some of the claim notification letters were returned to .Plaintiff as completely
undeliverable.

In total, Plaintiff has received 152 claims from persons who seek a share of
the frozen funds that are available for restitution to customers of Defendants

Ouyang and Victco. Most claimants submitted copies of documents, such as

-cancélled checks, supporting their claims. All claims were made under oath

* (“under penalty of perjury”).
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There are two genéral categories of claimants.
Customers of Ouyang and/or Victeo.

Ouyang’s company, _Victc'o, .operated out of Temple City, California,
Ouyang and Victco had brokers who traded their}customers’ accounts directly with
cbunterparties, either with registered futures commission merchant Gain Capital,
Inc. or former défendant Wohg’s UK entity, IBF Capifal Ltd.-UK. Net claims
tbtaling $2,346,090.02 have been received ﬂom 62 persons who appear to have
béen broker-managed customers of Ouyang and/or Victco.

Customers of “Money World” |

Evidence discovered in the course of the investigation and litigation of this -
matter shows that some of Victco’s customers and brokers subsequently formed a
retail foreign curreﬁcy operation in Texé_s through an enﬁty‘ called Money World -
Financial Service (“Money World”).2 Because‘ of the overlap between Money

World and Victco personnel, and because some Victco customers also sustained

- losses through their Money World investments, claim forms were also sent to

Money World customers. Net claims totaling $1,193,216.45 have been received
from 90 persons who appear to have been customers of Money World. Of these
90 claimants, 8 also were customers of Ouyang and Victco. These 8 claims were

allowed and are included in the proposed Distribution Plan.

% Although funds invested by Money World customers were cleared through FXCM, the funds
frozen at FXCM pursuant to the Statutory Restraining Order issued by the Hon. Nora Manella on
February 5, 2003, were from Ouyang’s personal trading account (a/c # 00010460), and unrelated
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In reviewing the evidence, the Money World operation appears to have been
a separate entity from the Ouyang/Victco operation and not controlled by the
controlling persons of Victco. The actions of Money World and any losses to

Money World customers arising from those actions are not encompassed within

the allegations of this case. The Final Consent Order provides that restitution is to

be peﬁd to customers of Ouyang and Victco, not to Customers.of Money World.
Accordingly, Money World claims were disallowed.
Adjustments To Claims

In the course of discovery in this case,} and in connection with investigations
of related matters, Plaintiff has acquired copies of bank records, trading accouht
statements and other documents that, upon further analysis, warranted reductjons
in the amounts of allowable cléims. For example, copies of cancelled checks
reflected account withdrawals that were not disclosed in claim forms. Cf. CFTC.
Topworth Intern., Ltd., 205 F.3d at 1115-1116 (calculating distributions according
to the pro rata “net investment” method, which bases claimant’s recovery on “the
total amount deposited by the claimaht .. . less amounts returned to such claimant . .
. and less any illegal trading profits reinvested. by or credited to such claimant™).
Based on such evidence, Linda Santiago, a Certiﬁed Public Accountant employed
by Plaintiff, determined that the total allowable claim for the 62 Victco customers is

$1,122,804.44.

to Money World.
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Claims based on other people’s money

Plaintiff received documents suggesting that one or more of the claimants
may have marketed Victco investments to othel; claimants. Thus, some of the
claims by such “marketefs” appeared to be based on investments by other Victco
customers who also sﬁbmitted claims. There'fore, no claim was counted twice.
Plaintiff’s Analysis of Ouyang/Victco Claims

Ms. Santiago has prepared a spreadsheet itemizing claims to frozen funds.

Her declaration is attached, Exhibit A, along with a copy of her spreadsheet,

Exhibit B. Colurmms 2, 3 and 4 of the spreadsheet set forth the deposits,

withdrawals and net amounts claimed by each Ouyang/Victco customer. Column
5 of the spreadsheet sets forth( Plaintiff’s recormhendation as to how much of each
customer’s claim should be allowed by fhe Court. Finally, clolumn 6 of the
spreadsheet sets forth Plaintiff’s conments on each submitted claim, with a brief

explanation of why Plaintiff recommends that the claim be allowed, reduced or

disallowed.
Proposed Distribution Plan
Plaintiff has used its best efforts to devise an equitable distribution plan from

incomplete records and the submitted claims forms. Under these circumstances,

- Plaintiff recommends that the Court approve the proposed pro rata net investment

distribution plan, which returns to the Ouyang/Victco customers 92.71% of their

allowable net invested funds (deposits less withdrawals).

g
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Based upon her calculations and comments set forth in the spreadsheet, Ms.
Santiago has prepared a schedule setting forth Plaintiff’s propos_ed Distribﬁtion
Plan, attached hereto as Exhibit C. Column 2 of the Distribution Plan sets forth
each claimant’s recommended allowable claim as derived from Column 6 of the
spreadsheet. Column 3 of the proposed Distribution Plan sets forth each
claimant’s percentage of the total recommended allowable claim. Presently,
$1,040,980.62 is beihg held by the NFA forbdistribution.} Column 4 of the
Distﬁbution Plan sets forth for each claimant the amount of money that Plaintiff
proposes be distributed to that claimant from the presently available Ouyang/Victco
funds on a pro rata basis.

Legal Authorities

The district courts are afforded “broad deference” in their supervisioh of
mvestor distribution plans, and they are authorized to use “summary proceedings”
to resolve conflicting claims to investment proceeds. CFTC v. Topworth Intern., |
Ltd., 205 F.3d at 1113, 1115. “Reasonable administrative procedures, crafted to
deal Witi’l the complex circumstances of each case, will be upheld.” SEC v, Hardy,
803 F.2d 1034, 1038 (9" Cir. 1986).

There are a number of methods for apportioning frozen assets amongst

' restitution claimants. The proposed Distribution Plan has been compiled based on

the net investment pro rata method. It is well established in the cases that use of

this method to distribute funds in restitution is just and equitable. As noted above,
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inA CF TCv. Topworth Intern., Ltd., the nét invéstment pro rata method for
calculating distributions was approved by the district court and affirmed by the
Ninth Circuit. 205 F.3d at 1115-1116; see also CFTCv. Equity Financial Group,
LLC, Case No. 04-1512, 2005 U.S. Dist. LEXIS{ 20001 at *19-20, 2005 WL
2143975 (D.N.J. Sept. 2, 2005) (employing the “ﬁsing tide” method, calculated
based on actual dollars invested timeé pro rata multiplier minus withdrawals

previously received); CFTC v. Richwell International, Ltd., 163 B.R. 161, 162 (N.D.

- Cal. 1994) (assets to be distributed to existing customers “pro rata on the basis of

the lesser of (a) current account balance...and (b) their total net deposits into their
margin account.”); CFTC v. Hoﬁ‘berg, Case No. 93 C 3106, 1993 U.S. Dist. LEXIS
15173 at *4, 1993 WL 441984 (N.D. IlL. Octobef 27,1993) (investors who had
withdrawn or otherwise received back more than 15% of their initial investment

would recover no additional money); In re Trending Cycles for Commodities, Inc.

- 27B.R. 709, 710 (Bankr. S.D. Fla 1983) (distribution plan was “based upon an-

amount equal to the total out-of-pocket depesit made by a customer minus

withdrawals with respect to such contracts.”)’

One or more claimants may make a “tracing” argument, seeking to impose a constructive
trust on identifiable funds. There is no basis in law or equity for preferring the tracing method to
the pro rata method. See generally U.S. v. Durham, 86 F.3d 70, 72 (5th Cir. 1996) (holding that
district court did not abuse its discretion in adopting a pro rata method of distribution in
preference to tracing method). To the same end in S.E.C. v. Forex Asset Management LLC, the
Fifth Circuit Court of Appeals refused to disturb the district court’s adoption of the pro rata
method over the tracing method: “While it may have been permissible . . . for the district court to
have traced the funds, and while it may have been permissible in the present case for the district
court to have allocated all of the segregated funds to [one set of claimants], in neither case was
the district court required to choose [that] equitable remedy . . . . Rather, in both cases the
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CONCLUSION
Pursuant to the Court’s June 2‘7, 2005 Order Establishing Restitution Claims’
Process, Plaintiff respectfully recommends that the Court issue an order approx}ing

Plaintiff’s Proposed Distribution of assets in the form attached hereto as Exhibit C.

Respectfully submitted,

David Acevedo '
Attorney for Plaintiff

Commodity Futures Trading. Commission

Dated: May 26, 2006

district court, acting as a court of equity, was afforded the discretion to determine the most
equitable remedy. We will not disturb a district court's permissible exercise of discretion on
appeal.” 242 F.3d 325, 331-32 (5th Cir. 2001).
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PROOF OF SERVICE
I certify and declare that I am over the age of 18 years, not a party to the above-

entitled action, and employed by U.S. Commodity Futures Trading Commission

Division of Enforcement, 140 Broadway, 19 Floor, New York, NY 10005. On

May 26, 2006 I served a true copy of

PLAINTIFF’S MOTION FOR A PROPOSED DISTRIBUTION PLAN: .
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT;
DECLARATION OF LINDA SANTIAGO; PROPOSED ORDER

by depositing it with the United States Postal Service in a sealed envelope with the
postage thereon fully prepaid to:

Hank Vanderkam, Esq.

Vanderkam & Associates

1301 Travis
Houston, TX 77002

I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct.

Executed on May 26, 2006 at New York, New York.

(el VL.,
/ A@gela Mely /
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