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EXAMPLES OF CONFLICTS THAT COULD RESULT FROM DODD-FRANK AND EUROPEAN FINANCIAL REGULATION
1
 

 SCENARIO APPLICABLE DODD-FRANK 

REQUIREMENTS 

APPLICABLE EUROPEAN OR 

OTHER LOCAL REQUIREMENTS 

CONFLICTS/ISSUES 

1.  Foreign bank with a 

branch in the US operates 

a global booking model 

whereby all swaps 

executed by the bank or 

its affiliates are booked to 

the bank's home state 

branch.  

 

 

Requirement to register as a swap dealer and 

thereby become subject to CFTC/SEC 

conduct of business regulation and prudential 

regulation including capital and margin 

requirements in respect of the non-US branch.  

The applicability of these requirements to 

non-US directed activities of such an entity is 

uncertain. It is unclear whether different 

branches and agencies of a foreign bank 

should be treated as the same person for 

purposes of swap dealer designation. Compare 

s.1(b) of the International Banking Act 1978, 

which distinguishes between an agency, 

branch and a foreign bank.  

 

If the foreign bank is established in the 

EU, it is likely that it will be subject to 

licensing under the various EU 

financial services directives such as the 

Market in Financial Instruments 

Directive or the Banking Consolidation 

Directive. These directives, together 

with the Capital Adequacy Directive, 

impose conduct of business and 

prudential rules and regulations on EU 

investment firms and banks.  These 

rules will apply to the foreign bank's 

activities in the EU and may in some 

cases also apply to activities outside the 

EU (e.g. in the case of prudential rules).    

If the foreign bank is required to register in the US and 

such registration triggers US regulatory supervision 

over the foreign bank's activities in the EU, that may 

give rise to a conflict with its EU home state competent 

authorities who are unlikely to defer to the assumption 

of jurisdiction by US regulators over those activities to 

the extent that different regulatory requirements apply. 

EU entities falling within the scope of Dodd-Frank 

capital requirements would also be subject to EU 

capital requirements.  Duplicative calculation of capital 

could be required.  Given that the international 

standards agreed under Basel III are to be implemented 

in the EU (through the Capital Requirements Directive 

IV) this would be excessive. 

To avoid this, a foreign entity might choose to create a 

separate subsidiary to handle US-based activity.  The 

use of such a subsidiary, as well as requiring 

repapering of clients and transactions, could increase 

inefficiencies and systemic risk, as the US customers of 

foreign banks may have a more thinly capitalised 

subsidiary as their counterparty.  This would be a 

particular concern if separate subsidiaries were used 

across multiple jurisdictions. 

Extraterritorial laws have often given rise to 

jurisdictional problems and sparked responses from 

foreign legal systems that are designed to prevent the 

extraterrorial application of those laws. For example, 

the extraterritorial application of US sanctions against 

Cuba so that any entity, wherever organised, that is 

owned or controlled by a US person is subject to such 

sanctions led to the EU adopting Regulation 2271/96 

prohibiting EU entities from complying with certain 

                                                 
1
  This note discusses current versions of rule proposals under the Dodd-Frank Wall Street Reform and Consumer Protection Act ("Dodd-Frank") and European 

Council's compromise text of the Proposal for a Regulation of the European Parliament and of the Council on OTC derivative transactions, central counterparties 

and trade repositories ("EMIR"). The final, definitive versions of the Dodd-Frank rules and EMIR are likely to differ from the versions discussed in this note.  
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 SCENARIO APPLICABLE DODD-FRANK 

REQUIREMENTS 

APPLICABLE EUROPEAN OR 

OTHER LOCAL REQUIREMENTS 

CONFLICTS/ISSUES 

extraterritorial US laws.  No such measures exist in the 

financial regulatory sector, though this is possible in 

the future. 

Given the global nature of financial sector businesses, 

any extraterritoriality of US regulations is likely to 

provoke the EU to take measures to counteract this, 

which could prove counterproductive. For example, the 

European Parliament proposed to include a 

requirement for third country entities requesting 

information from trade repository to provide an 

indemnity to the trade repository and EU authorities in 

respect of any legal costs arising from the provision of 

the information, apparently in response to the inclusion 

of a similar requirement in the Dodd-Frank legislation. 

2.  Foreign branch of a US 

entity engages in a swap 

with a foreign (e.g. EU-

established) person. 

 

 

US entities could be required to register as 

swap dealers or security based swap dealers 

for all swaps activities, regardless of where 

they are carried out.  

New Section 2(i) of the CEA, which was 

added by Section 722(d) of the Dodd-Frank 

Act, states that provisions of the CEA that 

were enacted by Title VII of the Dodd-Frank 

Act (which includes the definition of swap 

dealer, and the registration requirement) shall 

not apply to activities outside the United 

States unless those activities ‘‘have a direct 

and significant connection with activities in, 

or effect on, commerce of the United States,’’ 

or contravene rules or regulations the 

Commission may promulgate to prevent 

evasion. 

This could bring activities of foreign branches 

of such US entities with foreign (non-US) 

persons within the scope of the Dodd-Frank 

requirements (such as the clearing 

requirement and the margin requirements), for 

example if they are subsidiaries or affiliates of 

US entities or have US clients.  US regulators 

are also likely to view the entity as a whole, 

Derivatives transactions between an EU 

person and a foreign branch of a US 

entity may be subject to EMIR. The 

clearing obligation in EMIR applies to 

a derivative between a financial 

counterparty (or a non financial 

counterparty meeting the clearing 

threshold) and a third country entity 

that would be subject to the clearing 

obligation if it was established in the 

EU. 

The risk mitigation provisions set out in 

the current draft of EMIR 

(Compromise Proposal by the Council 

of the European Union dated 29 August 

2011) require firms to have in place 

"robust, resilient and auditable 

processes in order to reconcile 

portfolios, to manage the associated 

risk and to identify disputes between 

parties early and resolve them, and to 

monitor the value of outstanding 

contracts".   

No further detail is provided of what 

form such processes might take, but it 

Foreign branches of US entities will be subject to local 

regulation in the EU as well as US regulation of the 

overall entity. Local competent authorities are unlikely 

to defer to US regulators' jurisdiction over the affairs of 

branches in the EU, especially as regards conduct of 

business matters.  

Further, if a swap transaction is subject to both EMIR 

mandatory clearing requirements and the Dodd-Frank 

clearing requirements, it may be difficult for the parties 

to comply with both sets of requirements. If a swap is 

required to be executed under Dodd-Frank at a swap 

execution facility and on an EU-regulated trading 

platform under EU legislation, then the platform in 

question would have to have been approved under both 

pieces of legislation.  

Whilst it is usually possible to comply with differing 

requirements in relation to levels and acceptable forms 

of margin, it may in certain respects be difficult or 

impracticable for non-US entities to comply with 

certain aspects of the Dodd-Frank margin 

requirements, particularly in relation to segregation and 

appropriate custodians.  The US segregation 

requirement may conflict with the EU practice of title 

transfer collateral arrangements.  The potential for the 

ESMA technical standards to impose conflicting 
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including foreign branches, as subject to US 

jurisdiction. 

The margin requirement exclusion (as set out 

in Prudential Regulators' proposed rules 

published on 12 April 2011) (PR rules) 

applies for transactions between a foreign 

Dealer or Major Swap Participant (MSP) and 

a foreign counterparty, but (a) a foreign 

branch, office, or subsidiary of a U.S. person 

would not be considered a foreign Dealer or 

MSP for these purposes and (b) a foreign 

branch or office of a U.S. person or a 

counterparty receiving a guarantee from a 

U.S. affiliate would not be considered to be a 

foreign counterparty for these purposes.  The 

CFTC's margin rules (published on 12 April 

2011) (CFTC rules) for entities within its 

regulatory oversight and without a prudential 

regulator are silent on extraterritorial scope 

but do not distinguish between entities located 

inside or outside the US.  The range of 

transactions covered could therefore include 

transactions between a foreign swap entity 

subject to the CFTC rules and a foreign 

counterparty. 

The PR rules impose margin requirements on 

transactions between US bank swap 

dealers/MSPs and their counterparties 

regardless of location.  

Under the proposed margin rules, initial 

margin posted by a swap participant would 

need to be segregated (under the CFTC rules 

this would be at the option of the 

counterparty) with an independent third-party 

custodian located in a jurisdiction that applies 

the same insolvency regime to the custodian 

as the posting (PR rules) or receiving (CFTC 

rules) swap participant. 

The proposed margin rules classify non-US 

is possible that the European Securities 

and Markets Authority (ESMA)'s 

technical standards to be adopted 

pursuant to Article 6(3) could include a 

margin requirement, and/or other risk 

mitigation measures, resulting in the 

possibility of duplication.  In the 

current EMIR draft, it is proposed that 

the exemption from the scope of the 

Regulation for "public bodies charged 

with or intervening in the management 

of the public debt" should apply only to 

EU entities, whereas in previous drafts 

this was universal. 

requirements could make matters more problematic.   

Non-US entities are likely to avoid entering into 

transactions with branches of US entities in order to 

avoid becoming subject to Dodd Frank margin 

requirements.  Non-US sovereigns may be reluctant to 

enter into derivatives transactions with US banks if this 

obliges them to post collateral.  The EU appears 

however to have responded to this in its most recent 

EMIR text by imposing a reciprocal requirement on 

third country sovereigns and public bodies. 
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sovereigns as financial end-users, and 

therefore subject to the margin requirement. 

 

 

3.  Foreign branch of a US 

entity engages in a swap 

with non-US person 

established outside the 

EU, e.g., in Asia. 

 

See row 2 above.   Local requirements will apply.  In 

Japan, for example, certain OTC 

derivative transactions must be cleared 

by a licensed domestic CCP.   

Compliance with both sets of regulations may be 

impossible.   

4.  Foreign entity deals in 

swaps with a US-person.  

 

 

The foreign entity (depending on its own US-

related activities) could be subject to the 

Dodd-Frank requirement to register as a swap 

dealer, security based swap dealer or become 

subject to the Dodd Frank requirements as an 

MSP (e.g. through the Substantial 

Counterparty Exposure Test).  

The foreign entity is likely to be subject 

to regulation in its home state as a bank 

or investment firm. 

Requiring foreign entities to be subject to US 

registration requirements, in circumstances where US 

persons would not be subject to equivalent 

requirements in the jurisdictions of those foreign 

entities, is likely to impose onerous burdens on such 

foreign entities and may deter them from entering into 

any deals with US swap dealers or MSPs. It may also 

cause the jurisdictions of those foreign entities to adopt 

retaliatory measures.   

5.  Foreign entity deals in 

swaps with US persons in 

circumstances where the 

swap is subject to the 

EMIR clearing obligation.  

 

The swap may be subject to the mandatory 

clearing obligation as well as reporting 

requirements. 

Mandatory clearing and reporting 

obligations under EMIR.  

If the swap is required to be cleared both by a clearing 

house registered under EMIR and by a US clearing 

house then the clearing house would need to be both 

registered with EMIR and a US DCO. Furthermore, if a 

swap is required to be executed under Dodd-Frank at a 

swap execution facility and on an EU-regulated trading 

platform under EMIR, then dual regulation for the 

execution venue would also be required.  

There are mechanisms in EMIR for recognising third 

country clearing houses (such as those from the US) 

and for grandfathering existing UK recognised 

overseas clearing houses for 2 years. Clearing houses 

and platforms are presently facing considerable 

difficulties in seeking to comply with their conflicting 

regulatory requirements and supervisory processes. 

Under EMIR, a swap must be reported to an ESMA-

registered trade repository, and under Dodd-Frank to a 

registered swap data repository.  Compliance with both 
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regulations will require separate reporting by the 

parties, potentially leading to duplication if EU and US 

regulators share data.  Some repositories are however 

providing a "one-stop shop" for reporting and holding 

data through different legal entities in both 

jurisdictions.  Indemnification may also be required 

under both Dodd-Frank and EMIR in relation to 

information requested from repositories. 

6.  US registered swap dealer 

transacts with an EU 

entity where that 

EU entity is a financial 

counterparty or a non-

financial counterparty and 

the swap triggers clearing 

threshold. 

The transaction will be subject to mandatory 

clearing/execution/reporting under Dodd-

Frank. 

Mandatory clearing and reporting 

requirements will also apply under 

EMIR. 

See row 5 above. 

7.  Foreign dealer deals in 

swaps with a non-US 

person, but with the 

involvement of US 

persons in the deal (e.g. 

back-office support by US 

persons to foreign dealer) 

The registration, mandatory 

clearing/execution, and trade reporting 

requirements could apply if the involvement 

of US persons in back-office or similar 

functions (as opposed to being parties to the 

swaps) is seen as having a "direct and 

significant connection with activities in, or 

effect on," commerce of the United States, 

bringing the swaps within the scope of Dodd-

Frank.  

 

If the swap is otherwise transacted 

between EU entities, it is likely to be 

subject to EMIR requirements.  

Apart from the conflicts noted above, applying the 

requirements of Dodd-Frank to US persons who merely 

provide administrative support is likely to result in 

entities moving back-office operations away from the 

US or no longer locating administrative or support 

personnel in the US, even though such US persons do 

not create any risk for the US financial markets.  

8.  Reference to a US 

underlier or reference 

entity in a swap 

conducted outside the US 

by counterparties located 

outside the US.  

See row 7 above.  In this case there appears to 

be a lower likelihood that such a transaction 

would become subject to Dodd Frank unless a 

more direct US connection exists, but it is 

nevertheless a possibility. 

See row 7 above. See row 7 above.   

9.  A non-US person contacts 

a US-domiciled 

professional fiduciary that 

acts for a counterparty 

located outside the US. 

See row 7 above.   See row 7 above. See row 7 above. 
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