
 

 
 
 
 
                           September 11, 2007 
          
Mr. David A. Stawick 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW. 
Washington, DC 20581 
          
RE:  Petition for an Order, Pursuant to Section 4d of the Act, to Commingle 

Customer Funds Used to Margin Contracts Executed in OTC Markets and 
Cleared by ICE CLEAR, with Other Funds Held in Segregated Accounts.                                                      

          
Dear Mr. Stawick: 
          
ICE Clear U.S., Inc. (“ICE CLEAR” or the “Clearing House”) is a registered derivatives 
clearing organization (“DCO”) under the Commodity Exchange Act, as amended (the 
“Act”). ICE CLEAR hereby petitions the Commission for an Order pursuant to Section 4d of 
the Act, that would prescribe terms and conditions for the commingling, by ICE CLEAR and 
futures commission merchants, respectively, of customer funds used to margin, secure, or 
guarantee certain contracts executed in the over‐the‐counter (“OTC”) markets involving 
coffee, sugar and cocoa which are cleared by ICE CLEAR with other funds held in 
segregated accounts maintained in accordance with Section 4d of the Act.  
 
In a separate submission, ICE CLEAR is petitioning the Commission for an Order pursuant 
to Section 4(c) of the Act, extending the relief of Part 35 of the Commission’s regulations to 
swaps for which a cleared only futures contract in an eligible product is substituted in 
accordance with the Clearing House rules governing the substitution process. 
 
We note initially that the introduction of the substitution process will provide significant 
benefits to market participants and is in furtherance of the over‐the‐counter clearing 
mechanisms that were expressly contemplated by the Presidentʹs Working Group on 
Financial Markets (ʺPWGʺ)1 and by the Commodity Futures Modernization Act of 2000 (the 
ʺCFMAʺ). By allowing the parties to over‐the‐counter derivative transactions to clear their  

                                                 
1 See, Over‐the‐Counter Derivatives Markets and the CEA: Report of the Presidents Working Group on Financial   
Markets (November 1999).  
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transactions through a registered DCO, the parties will be able to substitute the 
creditworthiness of the DCO for that of their counterparties.  In addition, they will be able to 
carry their transactions as futures with the same DCO that carries their related positions 
executed on a designated contract market.  These factors will serve to support the credit of 
market participants, reduce systemic risks and facilitate new entrants participating in over‐
the‐counter trading, thereby enhancing market liquidity.  As the PWG noted, ʺ[c]learing of 
OTC derivatives has the potential to reduce counterparty risks associated with such 
transactions through risk management techniques that may include mutualizing risks, 
facilitating offset and netting.ʺ  The PWG therefore recommended legislation that would 
permit DCOs to clear over‐the‐counter transactions without affecting the status of the 
transactions or the parties to the transactions.  The CFMA, based in part on the PWGʹs 
recommendations, enacted amendments to the Act to facilitate the clearing of over‐the‐
counter transactions by DCOs. The ICE CLEAR proposal is fully consistent with, and was in 
fact expressly contemplated by, the PWG and the CFMA.   
          

Overview 
          
ICE CLEAR seeks to offer eligible swap participants (“ESPs”), as defined in Part 35 of the 
Regulations under the Act, the opportunity to enter into substitution transactions involving 
coffee, sugar and cocoa—all of which are commodities underlying futures and options 
contracts listed for trading on ICE Futures U.S., Inc. (“ICE Futures U.S.”) and cleared by ICE 
CLEAR. A new chapter of Clearing House rules governing substitutions is attached for 
reference.2 The substitution process with respect to transactions involving these commodities 
(hereinafter referred to as the “Eligible Products”) involves an OTC transaction executed on 
a bilateral basis, which is submitted to the Clearing House in exchange for an equivalent 
number of cash‐settled futures contracts that are “cleared‐only”—that is—not listed for 
trading onICE Futures U.S. In the substitution process, the original OTC contract is 
extinguished and replaced by the “cleared‐only” futures contract. The substitution process 
will afford the clearing members which carry the “cleared‐only” contracts all the same 
efficiencies and benefits that centralized clearing affords clearing members that carry futures 
contracts that are listed for trading on a designated contract market (“ DCM”). 
 
At the same time, because the terms of the cleared‐only contracts incorporate the essential 
terms of the corresponding ICE Futures U.S.‐listed futures contract (except for physical 
delivery), the risks associated with the cleared‐only positions can be readily managed 
through the same activities used by the Clearing House and its clearing members to manage 
the risks associated with ICE Futures U.S.’s futures contracts in the same underlying 
commodities.     
  
The new Rules specify that the acceptable maturity dates of the cleared‐only contracts issued 
in the substitution process must be the business day prior to the first (1st) day a delivery notice  

                                                 
2 The Clearing House rules are being separately filed with the Commission pursuant to the Act and the 
Regulations applicable to DCOs. 
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may be issued for the corresponding physical delivery futures contracts listed for trading by 
ICE Futures U.S. Once established, a cleared‐only contract involving an Eligible Product can 
be offset only by another “cleared only” contract created through the substitution process, or 
by final cash settlement. It will not be fungible with any futures contracts listed for trading on 
ICE Futures U.S. because cleared‐only contracts provide only for cash settlement. As such, 
they cannot affect deliveries under ICE Futures U.S. contracts. Open interest and settlement 
prices will be separately reported and the Clearing House rules call for clearing members to 
report accounts holding positions in cleared‐only contracts to the Clearing House (for financial 
surveillance purposes) on the same basis as such reports are filed with ICE Futures U.S. with 
respect to traders holding positions in ICE Futures U.S. futures contracts. This reporting 
function is one of the tools that will be used by the Clearing House to monitor the financial risk 
associated with cleared-only positions.   
          
The Clearing House, in conjunction with the ICE Futures U.S. Market Surveillance 
Department, will determine the requirements with respect to the nature and character of the 
initiating OTC transactions. In particular, as specified in the rules, the OTC transaction must 
involve the commodity underlying the cleared‐only contract issued in the substitution 
transaction, or be a derivative, by‐product or related product of such commodity, and the 
quantity must be approximately equivalent to the quantity covered by the cleared‐only 
contract.  
 
The Clearing House will manage risk associated with the cleared‐only contracts in the same 
manner as it manages risks associated with all of its other products. Margins will be calculated 
in the same manner as the Clearing House currently margins ICE Futures U.S. futures 
contracts involving the Eligible Products. Original margin requirements will be combined with 
all other margin calculations and compared to each clearing member’s margin on deposit, and 
any margin deficiencies will generate a margin call and the collection of funds from the 
clearing member’s settlement bank. As with any other contract cleared by it, the Clearing 
House will monitor and change original margins as needed based on market moves and 
variation margin will generally be calculated and processed at least twice a day. Settlement 
prices for cleared‐only contracts will be identical to the settlement prices for the corresponding 
ICE Futures U.S. futures contracts.  Real‐time monitoring of positions as they relate to Clearing 
House position limits imposed on clearing members and appropriate stress testing will 
include consideration of cleared‐only contracts. 
 
In the event of a default associated with a cleared‐only contract, the Clearing House is 
confident in its ability to control risk in either the relevant OTC market or with offsetting 
positions in the corresponding ICE Futures U.S. futures contract.  ICE CLEAR does not 
anticipate any particular operational problems associated with the risk management 
function, in light of the fact that any such activity, in the context of cleared‐only contracts, is 
analogous to the Clearing House’s risk management activities associated with ICE Futures 
U.S. futures contracts, all of which function effectively today. Nonetheless, ICE CLEAR is  
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amending the clearing member eligibility requirements of Bylaw Section 5.2 to provide that 
a clearing member must demonstrate to the satisfaction of ICE CLEAR that it has the 
operational capacity to measure and manage the risks associated with carrying cleared‐only 
positions for its customers who qualify as ESPs, before they will be authorized by ICE 
CLEAR to carry such positions. This determination will include consideration as to whether 
the clearing member has an appropriate risk management program in place, the extent of its 
dealings in the OTC markets, the nature of its clearing business and the size of the position 
limits granted to it.  In addition, ICE CLEAR will conduct periodic reviews to monitor an 
approved clearing member’s operational capacity to measure and manage the risks 
associated with carrying cleared‐only positions. Through this approval and periodic review 
process, the Clearing House believes that the clearing members carrying cleared‐only 
positions will be able to manage the position either through the OTC market or in the ICE 
Futures U.S. futures market, in the event of a default by one of their customers. 
 
ICE CLEAR believes that the substitution facility will benefit the marketplace by providing 
ESPs with the ability to meld the flexible negotiation and matching capabilities associated 
with OTC markets with the financial assurances and capital efficiencies offered by ICE 
CLEAR’s multi‐lateral clearing facility. Flexibility, or the capacity to tailor a contract to 
individual risk‐management needs, has long been an important benefit associated with OTC 
derivative markets. Implementation of a cleared‐only contract creates additional flexibility, 
extending the utility of OTC contracts. The Section 4d relief sought hereunder will facilitate 
the execution of these transactions and make the handling of associated margin more 
efficient for ICE CLEAR, its clearing members and eligible market participants. 
 

Eligible Products and Overview of the Relevant OTC Markets
 
ICE CLEAR intends to permit the use of the substitution process for coffee, sugar and cocoa‐
‐ all of which are international commodities traded on exchanges throughout the world. The 
unit size for each Eligible Product will be approximately equivalent to the size of the 
corresponding physical delivery ICE Futures U.S. futures contract‐‐ Cocoa – ten (10) metric 
tons net of cocoa beans; Coffee “C” – thirty‐seven thousand five hundred (37,500) pounds of 
washed Arabica coffee; and Sugar No. 11 ‐ fifty (50) long tons of two thousand two hundred 
forty (2,240) pounds each of raw sugar—and it will comport with the quality and other 
specifications set forth in the ICE Futures U.S. rules for the corresponding physical delivery 
contract traded on ICE Futures U.S. 
 
The OTC markets in each of sugar, coffee and cocoa are active and liquid with many market 
participants, although they are smaller and at an earlier stage of development than the OTC 
energy, equity and FX markets.  Market participants include the trade house community and 
the commodity lending community as offerors of OTC contracts to producers and end users 
of the products, to sophisticated large speculative entities such as hedge funds, and to 
investors.  In some instances the participants (especially in the case of sugar producers and 
refiners) are active in only one of the markets, but in other cases the same trade houses, 
commodity lenders, trading firms and product end‐users are active in the OTC arena across 
several of these products. 
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Participants in the OTC marketplace have represented to ICE Futures U.S. that transactions 
in these markets are negotiated without benefit of the prior development of common terms 
that can be adopted by reference and customized as necessary. The most common OTC 
transactions referenced by participants are swaps (which are frequently long‐dated) in 
which the parties exchange a fixed‐price over time for a floating‐price tied to a reference, 
with the reference price set at a discount/premium/par to a specified settlement price or 
several days of settlement prices of an ICE Futures U.S. futures contract.   
 
There is limited data on the number of participants in and the size of the agricultural OTC 
marketplace.  However, in the course of discussions with market participants, most observed 
that some share of the swaps result in exchange for swap (“EFS”) transactions in sugar, 
coffee and cocoa pursuant to ICE Futures U.S. rules.  Therefore, ICE Futures U.S. has access 
to EFS data that enables us to approximately measure the size of the market. Consensus 
estimates of the share of total OTC transactions that lead to EFS trades in sugar are in the 
area of 5% ‐ 25%. 
 
If we assume 10% of the swaps transacted in the over‐the‐counter market become ICE 
Futures U.S. EFS transactions, the approximate 2006 annual total market size for coffee, 
sugar and cocoa cash‐settled swaps based upon contract notional value is $13.057 billion. 
 
Market participants have expressed a desire for credit intermediation and transparency in 
the OTC markets involving these commodities. In response to this, ICE CLEAR has 
determined to introduce cash‐settled, cleared‐only contracts that share certain characteristics 
of the OTC transactions.  
 
                                      Continued Compliance with Core Principles 
 
ICE CLEAR believes that the initiative described herein complies with DCO Core Principles 
as enumerated in Section 5b(c)(2) of the CEA and Part 39 of the Commission’s Regulations. 
In particular, Core Principle B requires a DCO to demonstrate “adequate financial, 
operational, and managerial resources to discharge the responsibilities of a derivatives 
clearing organization.” Core Principle D requires a DCO to maintain the “ability to manage 
the risks associated with discharging the responsibilities of a derivatives clearing 
organization through the use of appropriate tools and procedures.” 
          
The Clearing House will deploy the same systems, procedures, staff and processes to clear 
positions resulting from substitutions as are currently utilized with other transactions it 
clears. These systems and procedures have proven to be effective tools in managing the risks 
associated with ICE CLEAR’s business as a DCO, which includes the clearing of futures 
contracts that are almost identical to the cleared‐only contracts, as well as the clearing of 
options. ICE CLEAR is staffed by 13 employees, but also utilizes ICE Futures U.S. staff, 
including ICE Futures U.S.’s Market Regulation and IT personnel.  The Clearing House  
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maintains substantial financial and default resources. This package includes roughly $86.6 
million in clearing member guaranty fund deposits and assessment powers estimated at 
$272 million. An additional $3.7 billion in collateral is held in the form of original margin as 
ofAugust 31, 2007. Original margin requirements are established at levels designed to cover 
approximately 97% of all close‐to‐close market movements based upon a study of market 
volatility. Periodic testing and simulations are conducted to ensure that margins provide 
adequate coverage. The Clearing House also conducts variation analysis of positions on a 
real‐time basis to monitor capital adequacy of its clearing members. Positions generally are 
settled twice daily, and ICE CLEAR maintains the ability to require more frequent mark‐to‐
market in times of extreme volatility.     
          
In the event of default of a clearing member, the Clearing House rules allow it to apply 
original margin, guaranty fund deposits and assets of the defaulting firm in satisfaction of 
the debt. Should additional assets be required, additional elements of the financial 
safeguards package can be applied, including the guaranty fund deposits of all its clearing 
members and the issuance of assessments, as well as the use of other resources. Risk 
management practices and procedures currently utilized to manage risks associated with 
ICE Futures U.S. futures transactions will likewise be employed to manage risks associated 
with cleared‐only positions. The Clearing House‘s core risk management functions 
incorporate daily risk monitoring, margin reviews, stress testing, credit risk analysis and 
collateral and financial safeguards. 
               
Market, operational, liquidity and credit risks are continuously monitored on a daily basis. 
The Clearing House performs periodic risk monitoring including stress testing, open interest 
concentrations, firm monitoring, and clearing member risk reviews. Further, the credit risk 
of clearing members and their settlement banks is routinely reviewed. Lastly, the Clearing 
House reviews the acceptability of different collateral types and determines appropriate 
haircuts. All of the foregoing tools, when coupled with the position reporting required for 
the cleared‐only products, will enable the Clearing House to account for positions created 
through substitutions in the same manner as it does for futures contracts traded on ICE 
Futures U.S. In light of the high degree of correlation between contracts issued through 
substitutions and traditional ICE Futures U.S. futures contracts, ICE CLEAR is confident that 
it will be able to measure and manage the risks posed by clearing members that carry the 
cleared‐only contracts. Additionally, clearing members will be allowed to carry positions in 
the cleared‐only contracts only upon specific authorization from the Clearing House, and a 
demonstration thatthe clearing member, in turn, has the operational capacity and 
appropriate risk management procedures to enable it to measure and manage the risk of the 
position it carries in cleared‐only contracts.       
  

Proposed Order 
          
ICE CLEAR seeks relief with respect to certain aspects of the Act governing the handling of 
customer funds and property. In particular, ICE CLEAR respectfully petitions the 
Commission for an Order under the provisions of Section 4d(a)(2) to allow the commingling  
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of funds margining positions established through the substitution process with other funds 
held in segregation, as described below. 
 
Section 4d(a)(2) specifically states: 
          

“It shall be unlawful for any person to engage as a futures commission merchant or 
introducing broker in soliciting orders or accepting orders for the purchase or sale of any 
commodity for future delivery, or involving any contracts of sale of any commodity for future 
delivery, on or subject to the rules of any contract market or derivatives transaction execution 
facility unless –  

*        *        * 
(2) such person shall, if a futures commission merchant, . . . treat and deal with all money, 
securities, and property received by such person to margin, guarantee, or secure the 
trades or contracts of any customer of such person, or accruing to such customer as the 
result of such trades or contracts, as belonging to such customer. Such money, securities, 
and property shall be separately accounted for and shall not be commingled with the 
funds of such commission merchant or be used to margin or guarantee the trades or 
contracts, or to secure or extend the credit, of any customer or person other than the one 
for whom the same are held.” 

          
Section 4d(b) of the Act goes on to provide that: 
 

“It shall be unlawful for any person, including but not limited to any clearing agency of a 
contract market or derivatives transaction execution facility and any depository, that has 
received any money, securities, or property for deposit in a separate account as provided in 
paragraph (2) of this section, to hold, dispose of, or use any such money, securities, or 
property as belonging to the depositing futures commission merchant or any person other 
than the customers of such futures commission merchant.” 

          
Notwithstanding the foregoing, Section 4d(a)(2) states further  
 
  [t]hat in accordance with such terms and conditions as the Commission may prescribe by 
  rule, regulation, or order, such money, securities, and property of the customers of such 
  futures commission merchant may be commingled and deposited as provided in this 
  section with any other money, securities, and property received   by such futures commission 
  merchant and required by the Commission to be separately accounted for and treated and 
  dealt with as belonging to customers of  such futures commission merchant. . . .” 
 
ICE CLEAR seeks an Order in accordance with the provisions of Section 4d(a)(2) to 
commingle customer funds in segregated accounts regardless of whether the funds are 
margining a  futures contract resulting from a transaction effected on a DCM such as ICE 
Futures U.S. or resulting from the substitution process, subject to the following 
representations and conditions. ICE CLEAR notes, in this regard, that a precedent has been 
established by the Commission with respect to transactions on NYMEX’s Clearport platform 
and the CME’s rules regarding Substitution3. 

 
3 See, Order of the Commodity Futures Trading Commission dated May 30, 2002 regarding 
“Treatment of Funds Held in Connection with the Clearing of Over‐the‐Counter Products by the New 
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1. The relief is to be applicable only to “cleared only” futures contracts in the 
following contracts (“Eligible Products”) – Coffee, Sugar and Cocoa. 
 
2. ICE CLEAR will mark‐to‐market each Eligible Product on a daily basis in 
accordance with its Rules. 
 
3. ICE CLEAR will make available open interest and settlement price information for 
Eligible Products on a daily basis in the same manner as is done for contracts listed 
for trading onICE Futures U.S. 
 
4. ICE CLEAR will apply the SPAN® margining system and calculate margin rates for 
each Eligible Product in accordance with its normal and customary practices. 

          
5. ICE CLEAR will establish final settlement prices for each Eligible Product in 
accordance with normal and customary practices as outlined in the Rules. 

          
6. ICE CLEAR will apply large trader reporting requirements to Eligible Products in 
accordance with its Rules for substitutions. 

                   
7. ICE CLEAR will conduct financial surveillance and oversight of its Clearing 
Members with respect to Cleared‐Only futures contracts, and ICE CLEAR will take 
(and direct its Clearing Members acting pursuant to the Commission’s Order, to take) 
all other steps necessary and appropriate to manage risk related to clearing the 
Cleared‐Only futures contracts. 

          
8. All money, securities, and property received by a participating FCM to margin, 
guarantee, or secure Eligible Products, shall be deemed to have been received by the 
participating FCM and shall be accounted for and treated and dealt with as 
belonging to the customers of the participating FCM consistent with Section 4d of the 
Act. 

          
9. Subject to the terms and conditions herein, notwithstanding any provision to the 
contrary in the Commission’s regulations (including, but not limited to, Regulations 
1.20(a), 1.22 and 1.24), the money, securities, and property described herein may be 
commingled with money, securities, and property received by a participating FCM to 
margin, guarantee, or secure  trades or positions in commodity futures or commodity 
option contracts executed on a  DCM, or accruing as a result of such trades or 
contracts, and otherwise required by the Commission to be segregated under the Act. 

          
10. The relief shall not provide an exemption from any provision of the Act or 
regulations thereunder not specified herein. 

 
York Mercantile Exchange.” The Order of May 30, 2002 was further extended to additional markets by 
Order of the Commodity Futures Trading Commission dated February 10, 2004. See also Order of the 
Commodity Futures Trading Commission dated March 3, 2006 regarding “Treatment of Funds Held 
in Connection with the Clearing of Over‐the‐Counter Products by Chicago Mercantile Exchange, Inc.” 
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Thank you for your consideration of this request.  We would of course be pleased to provide 
any additional information that may be helpful to the Commission in this process.   
 

            Sincerely, 

             
            George Haase, Jr.   

                President 
cc:  Acting Chairman Lukken 
  Commissioner Chilton  

Commissioner Dunn 
  Commissioner Sommers 
  Ananda Radhakrishnan 
  Audrey Hirschfeld 
 
 



 

     
Substitution Rules 

Rule 1000. Scope of Chapter        
The Rules in this Chapter govern the process whereby futures contracts are substituted for 

OTC Transactions (the “SUB Process”). The SUB Process is subject to the Corporation’s By-
Laws and Rules, including the terms and conditions set forth in this Chapter. In the event of 
any inconsistency between the Rules in this Chapter and any other provisions of the By-Laws 
or Rules, the provisions of this Chapter shall govern with respect to transactions utilizing the 
SUB Process. 
 
Rule 1001. Definitions 

(a) In this Chapter and in all procedures and resolutions adopted by the Board hereunder, 
the following terms shall have the meanings indicated, unless the context otherwise requires: 

(i) Cleared-Only Futures Contract 

The term “Cleared-Only Futures Contract” shall mean a futures contract which is 
substituted for an OTC Transaction submitted pursuant to the SUB Process and 
which(A) has a Termination Day that is not identical to the Last Trading Day of the 
corresponding NYBOT futures contract and (B) does not have the same delivery or final 
settlement process as the corresponding NYBOT futures contract.  

(ii) Eligible Contract Participant or ECP 

The term “Eligible Contract Participant” or “ECP” shall have the meaning set forth in 
Section 1a(12) of the Act and shall include any other person that the Commission 
determines to be eligible pursuant to section 1(a)(12)(C) of the Act. 

(iii) Eligible Swap Participant or ESP 

The term “Eligible Swap Participant” or “ESP” shall have the meaning set forth in 
Commission Regulation 35.1(b)(2) and shall include any other person that the 
Commission determines to be eligible to engage in swap transactions pursuant to section 
4(c) of the Act or otherwise . 

(iv) OTC Transaction 

The term “OTC Transaction” shall mean a forward contract (in the case of foreign 
currencies) or a swap (in the case of foreign currencies or agricultural commodities) 
entered into in the over-the-counter market on a bilateral basis between two ECPs or 
ESPs, as applicable, or such other transactions as the Corporation may specify from 
time to time. 

(v) Substitution Process or SUB Process 

(A) The term “Substitution Process” or “SUB Process” shall mean the submission of 
an OTC Transaction to, and the issuance of either an ICE Futures U.S. futures contract 
or a Cleared-Only Futures Contract in substitution therefor by, the Corporation.  

(B) A futures contract established by the SUB Process that has a Termination Day 
that is identical to the Last Trading Day of the corresponding ICE Futures U.S. futures 
contract and has the same delivery or final settlement process as such corresponding 
ICE Futures U.S. futures contract shall, for all purposes, constitute an ICE Futures 
U.S. futures contract and shall be subject to all of ICE Futures U.S.’s By-Laws and 
Rules concerning futures contracts.  

(vi) Termination Day 



 

(A) With respect to a Cleared-Only Futures Contract involving an agricultural 
commodity that is issued utilizing the SUB Process, the term “Termination Day” shall 
mean the Business Day prior to the first (1st) day delivery notices may be issued for the 
delivery month of the corresponding ICE Futures U.S. futures contract. 

(B) With respect to a futures contract involving currencies that is issued utilizing the 
SUB process, the term “Termination Day” shall mean the Business Day which is 
mutually agreed to by the buyer and seller for termination of the futures contract.  

(b) Any capitalized terms not defined in this Chapter or in the By-Laws and Rules of the 
Corporation shall have the meanings set forth in the By-Laws and Rules of ICE Futures U.S. 
 
Rule 1002. Substitutions Involving Agricultural Commodities 

(a) A substitution of futures contract for OTC Transaction involving agricultural 
commodities shall be permitted by arrangement between ESPs and shall consist of two 
discrete transactions where the buyer and seller of the OTC Transaction must be the buyer 
and seller of the futures contract. The OTC Transaction shall involve the commodity 
underlying the futures contract (or a derivative, by-product or related product of such 
commodity) and the quantity covered by the OTC Transaction must be approximately 
equivalent to the quantity covered by the futures contract(s).  The OTC Transaction must 
comply with applicable OTC regulatory requirements, if any, of the Commission. The 
Corporation shall determine which OTC Transactions and futures contracts are eligible for 
the SUB Process.   

(b) A Cleared-Only Futures Contract involving an agricultural commodity may only be 
liquidated by either (A) final settlement as determined on the Termination Day or (B) 
entering into an offsetting Cleared-Only Futures Contract through the SUB Process. 
 
Rule 1003. Substitutions Involving Currencies 

(a)  A substitution of futures contract for OTC Transaction involving currencies shall be 
permitted by arrangement between ECPs and shall consist of two discrete transactions where 
the buyer and seller of the OTC Transaction must be the buyer and seller of the futures 
contract. The OTC Transaction shall involve the commodity underlying the futures contract 
(or a derivative, by-product or related product of such commodity) and the quantity covered 
by the OTC Transaction must be approximately equivalent to the quantity covered by the 
futures contract(s).  The OTC Transaction must comply with applicable OTC regulatory 
requirements, if any, of the Commission. The Corporation shall determine which OTC 
Transactions and futures contracts are eligible for the SUB Process.   

 
(b)  A Cleared-Only Futures Contract involving currencies may only be liquidated by 

either (A) making or taking delivery of the currency on the Delivery Date or (B) entering into 
an offsetting Cleared-Only Futures Contract through the SUB Process. 
 
Rule 1004. Submission of SUB Process Transactions to the Corporation 

(a) The submission of a SUB Process transaction to the Corporation shall constitute the 
agreement of the parties to the transaction to substitute their OTC Transaction with a futures 
contract. 

(b) All SUB Process transactions shall be submitted to the Corporation in accordance with 
such rules and procedures as the Corporation shall specify from time to time. 

(c) It is the responsibility of the Clearing Member carrying the account in which futures 
contracts are substituted pursuant to the SUB Process, to determine that the owner of such 



 

account is eligible to enter into the OTC Transaction exchanged in the SUB Process and to 
engage in the SUB Process in accordance with the Rules. 

Rule 1005. Effect of Clearance  
Upon issuance of a futures contract by the Corporation pursuant to the SUB process, the 

Corporation shall be substituted as, and assume the position of, the buyer to the Clearing 
Member which is the seller and the position of the seller to the Clearing Member which is the 
buyer; and thereupon the Corporation shall have all the rights and obligations with respect to 
such futures contract as the parties for which it is substituted. 
 
Rule 1006. Eligible Products 

(a) Except as otherwise provided herein, Cleared-Only Futures Contracts involving 
agricultural commodities may be issued by the Corporation in SUB Process transactions  in  
coffee,  sugar and cocoa having the same specifications as the ICE Futures U.S. Coffee “C”, 
Sugar No. 11 and Cocoa futures contracts. 

(b) Except as otherwise provided, futures contracts involving currencies may be issued by 
the Corporation in SUB Process transactions in the currencies set forth below, having the 
same specifications as the ICE Futures U.S. futures contracts in such currencies: 

(i) US Dollar Index® (“USDX®”);  

(ii) Euro Based Currency Pairs – Euro-Japanese yen, Euro-British pound sterling, Euro-
Swiss franc and Euro-US Dollar, whereby the euro is the base currency and the Japanese 
yen, the British pound sterling, the Swiss franc and the US dollar are the quoted 
currencies; 

(iii) Pound Sterling Based Currency Pairs – Pound sterling-Japanese yen and Pound 
sterling-US dollar, whereby the pound sterling is the base currency and the Japanese yen 
and US dollar are the quoted currencies; and 

(iv) US Dollar Based Currency Pairs – US dollar-Japanese yen, US dollar-Swiss franc 
and US dollar-Canadian dollar, whereby the US dollar is the base currency and the 
Japanese yen, Swiss franc and Canadian dollar are the quoted currencies. 

 
Rule 1007. Unit Size 

 
(a)Futures contracts on agricultural commodities shall have the following unit sizes: 
 

(i) Cocoa – ten (10) metric tons net of cocoa beans meeting the specifications of the  
ICE Futures U.S. Cocoa futures contract; 

 
(ii) Coffee  – thirty-seven thousand five hundred (37,500) pounds of washed arabica 

coffee meeting the specifications of the ICE Futures U.S. Coffee “C” futures contract; and 
 
(iii) Sugar  – fifty (50) long tons of two thousand two hundred forty (2,240) pounds 

each of raw sugar, meeting the specifications of the ICE Futures U.S. Sugar No. 11 
futures contract. 

 
(b) Futures contracts in currencies shall have the following unit sizes: 
 

(i) USDX – one thousand US dollars ($1,000) times the USDX; 
 



 

(ii) Euro Based Currency Pairs 
 

(A) Euro-Japanese yen – 100,000 euros; 
(B) Euro-British pound sterling – 100,000 euros; 
(C) Euro-Swiss franc – 100,000 euros; 
(D) Euro-US dollar – 200,000 euros. 
 

(iii) Pound Sterling Based Currency Pairs 
 

(A) Pound sterling-Japanese yen – 125,000 Pounds sterling; 
(B) Pound sterling-US dollar – 125,000 Pounds sterling. 

 
(iv) US Dollar Based Currency Pairs 
 

(A) US dollar-Japanese yen – 200,000 US dollars; 
(B) US dollar-Swiss franc – 200,000 US dollars; 
(C) US dollar-Canadian dollar – 200,000 US dollars. 
 

Rule 1008. Settlement Prices 
The daily settlement price for a Cleared-Only Futures Contract in an agricultural 

commodity shall be equal to the settlement price of the corresponding ICE Futures U.S. 
futures contract. The daily settlement price for a Cleared-Only Futures Contract in currency 
shall be determined utilizing the Corporation’s Quarterly Expiration Settlement system or 
such other system as the Corporation may specify. 
 

Rule 1009. Final Settlement of Agricultural Cleared-Only Futures Contracts 
(a) The final settlement price for a Cleared-Only Futures Contract in an agricultural 

commodity shall be the settlement price of the corresponding ICE Futures U.S. futures 
contract on the Termination Day. 

(b) Final settlement for each Cleared-Only Futures Contract involving an agricultural 
commodity shall be made on the Business Day following the Termination Day of such 
contract and shall be made in the same manner, and in accordance with the same procedures, 
as the payment of variation margin. 

(c) The amount to be paid in final settlement shall be determined as follows: 

(i) Cocoa – by multiplying ten dollars ($10) times the basis point difference between the 
settlement price of the Business Day prior to the Termination Day and the final settlement 
price; 

(ii) Coffee – by multiplying three dollars and seventy-five cents ($3.75) times the basis 
point difference between the settlement price of the Business Day prior to the Termination 
Day and the final settlement price; and 

(iii) Sugar - by multiplying eleven dollars and twenty cents ($11.20) times the basis point 
difference between the settlement price of the Business Day prior to the Termination Day and 
the final settlement price.  

(d) Upon final settlement of a Cleared-Only Futures Contract as provided in this Rule, the 
parties shall have no further obligations hereunder with respect to such Cleared-Only Futures 
Contract. 



 

Rule 1010. Delivery Procedure for Currency Cleared-Only Futures Contracts 
Cleared-Only Futures Contracts involving currencies shall be settled by physical delivery 

of the underlying currencies through the Continuous Linked Settlement system (“CLS”) and 
in accordance with the procedures of ICE Futures U.S. Rules 15.07 and 16.04, as applicable. 
The Delivery Date for each such contract shall be the date two (2) Business Days following 
the Termination Day, provided, however, that if a Delivery Date is a bank holiday in New 
York, New York or the United Kingdom, the Delivery Date shall be the next Business Day 
that is not such a bank holiday. 

Rule 1011. Delinquency in Performance 
If a Clearing Member fails to perform all the acts required by this Chapter, or is deemed 

to be in default, it shall be liable to the Corporation and subject to the provisions of Part 8 of 
the Rules. 

Rule 1012.  Reportable Positions and Daily Reports 
(a) Currencies  

Each Clearing Member which owns, controls, or carries for any customer fifty (50) or 
more Cleared-Only Futures Contracts in the USDX or four hundred (400) or more 
Cleared-Only Futures Contracts in a currency specified in Rule 1005, net long or short, 
shall submit daily reports with respect to such positions to the Corporation containing 
such information as is prescribed by the Commission for the reporting of futures and 
futures equivalent positions. 

(b) Cocoa 

   Each Clearing Member which owns, controls, or carries for any customer one hundred 
(100) or more Cocoa Cleared-Only Futures Contracts, net long or short, shall submit daily 
reports with respect to such positions to the Corporation containing such information as is 
prescribed by the Commission for the reporting of futures and futures equivalent 
positions. 

(c) Coffee  

   Each Clearing Member which owns, controls, or carries for any customer fifty (50) or 
more Coffee Cleared-Only Futures Contracts, net long or short, shall submit daily reports 
with respect to such positions to the Corporation containing such information as is 
prescribed by the Commission for the reporting of futures and futures equivalent 
positions. 

(d) Sugar  

   Each Clearing Member which owns, controls, or carries for any customer five 
hundred (500) or more Sugar Cleared-Only Futures Contracts, net long or short, shall 
submit daily reports with respect to such positions to the Corporation containing such 
information as is prescribed by the Commission for the reporting of futures and futures 
equivalent positions. 

(e) Without limiting any provisions of the Rules, Clearing Members shall provide such 
additional information with respect to Cleared-Only Futures Contracts and the ownership of 
such contracts as may be requested by the Corporation or by ICE Futures U.S. 

 
Rule 1013. Force Majeure 

The term “Force Majeure” shall mean any circumstance (including, but not limited to a 
strike, lockout, national emergency, governmental action, computer malfunction causing loss 



 

of data, or act of God) which is beyond the control of a Clearing Member making or taking 
delivery of a Cleared-Only Futures Contract in the manner provided for in the Rules. 

(In the text of the amendments below, additions are underlined.) 

Section 5.2. Eligibility Requirements 
To become and remain a Clearing Member and to have the privilege of clearing Contracts 

effected on or subject to the rules of one or more Exchanges, a Person must: 

(a) Be an Entity that is a member firm of such Exchange or Exchanges and satisfy the 
clearing member requirements of the Exchange or Exchanges; 

(b) Have one person, satisfactory to the Corporation, who is (i) a director, general partner, 
trustee or officer (or person occupying a similar status or performing similar functions), (ii) 
responsible for the clearing operations of such Person and (iii) authorized to act on behalf of 
such Person in all transactions with or involving the Corporation, and effective October 1, 
2004 for all Entities, have a second person who meets the requirements of this subsection 
5.2(b)(i) and who is authorized to act on behalf of such Person in all transactions with or 
involving the Corporation in the event of death, incompetence or other inability of the first 
person to so act; 

(c) Have Capital of at least $5,000,000 or, in the case of a Self-Clearing Member, 
$600,000;  

(d) Have, in the judgment of the Board, such qualities of financial responsibility, 
operational capacity, experience, business integrity, reputation and competence as the Board, 
in its discretion, may consider necessary or appropriate to be a Clearing Member; and 

(e) If an Entity which is subject to Control by any other Person or Persons, have on file 
with the Corporation a Guaranty in such form as the Corporation may prescribe from such 
other Person or from one or more of such other Persons (as the Corporation may specify) 
guaranteeing payment of all amounts owing by such Entity under or in connection with any 
proprietary account carried by the Corporation for such entity; provided, however, that the 
Board may, for good cause shown, waive or modify the requirements of this paragraph (e) 
with respect to any such Entity. Notwithstanding the foregoing, the Board shall not waive the 
Guaranty requirement for any Entity that has chosen one (1) or more of its Affiliates as the 
Approved Financial Institution to maintain its original margin accounts, to issue letters of 
credit to the Corporation or for any other purpose pursuant to the Rules of the Corporation. 

(f) Notwithstanding the provisions of paragraphs (a) through (e) of this Rule, with respect 
to Cleared-Only Futures Contracts, only those Clearing Members that have been approved by 
the Corporation  may clear and carry Cleared-Only futures positions.  

 
                                                              

 


