UNITED BTATES OF AMERICA

COMMODITY FUTURES TRADING COMMISSION
2033 K Streel, N.W.
Washington, D.C. 20581
RNEI
el o

September 30, 1986

Re: Proposed Issuance of Floating Rate
Notes '

Dear

This is 15 :esponsé to a letter dated August 5, 1988,
submitted by (August 5 Letter), as
supplemented by a letter dated September 28, 1988 (September 28

-Letter), on behalf of (Issuer), a

corporation engaged internationally in the business of

The Issuer is proposing the distribution to its
shareholders of rights (Rights) to purchase floating-rate motes
(Notes) with interest varying with changes in the price of

which, together with certain by-products and
co-products, accounted for more than 758 of the iIssuer’s
consolidated met sales in 1987, which exceeded $1.7 billion.
Your f£irm has requested that the staff of the Commodity Futures
Trading Commission {(Commission) confirm that it will mot
recommend to the Commission that it initiate any enforcement
action against the Issuer due to its participation inm the
offering described in the August 5 and September 28 Letters.
Based upon the representations contained in the August S and
Septenber 28 Letters, as supplemented by discussions with

Commission staff, we understand that the relevant facts include
the following.

The Issuer had consolidated total assets of more than §3.3
billfon as of June 30, 1988. The Issuer’s cosmon shares are
listed on the MNew York Stock Exchange (WYSE) and on various
foreign stock exchanges. As of May 2, 1988, the Issuer had more
than million outstanding shares of common steck, of which
there were more than holders of record. More than
holders of record of the Issuer’s outstanding common shares,
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representing approximately 55% of the outstanding shares, have
U.S. addresses.

The Issuer proposes to distribute to its shareholders Rights
to purchase up to million aggregate principal amount of
floating rate Notes. The Issuer contemplates declaring a
dividend of one Right for each common share owned. A certain
number of Rights, yet to be determined by the Issuer, would
entitle the holder to purchase one Note having a principal amount
of for a cash payment equal to such principal amount. 1/

The Rights would be exercisable on and after the date of issuance
for no less than 21 and no more than 72 days. You anticipate
that the Rights would be listed on the NYSE and traded on a
when-issued basis prior to their issuance. The Issuer’s
financial advisor, , anticipates
that a majorlty of the Issuer’s common shareholders would sell
their Rights in the open market prior to the expiration of such
Rights.

The Notes will be registered under the Securities Act of
1933 (Securities Act) and issued in accordance with the
requirements of state securities commissions. If listed on the
NYSE, the Notes also would be registered under the Securities
Exchange Act of 1934 (Exchange Act). The Issuer will deposit
cash or Notes to a sinking fund such that the total amount
deposited would fully amortize the Notes. The Notes will be
redeemable by the Issuer at its option at any time, and the Notes
may be subordinated to the Issuer‘s other indebtedness.

Interest on the Notes would be payable semi-annually, at an
annualized rate equal to a fixed rate of at least (Floor Rate)
plus a variable interest component calculated by reference to the
average market price for on a three-month forward basis,
as quoted in U.S. dollars on the during '
the six-month period ending one month prior to the commencement
of the relevant interest payment period. The Floor Rate would be
adjusted to equal at least 35% of the rate that the Issuer could
expect to pay on a fixed-rate debt issue of comparable size.

1l/ You have represented that the Issuer may permit holders of
Rights who are citizens to elect to purchase Notes
denominated in dollars. You further represent
that, based on current exchange rates, the minimum
denomination of Notes of that series would equal
approximately P
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variable interest payments calculated by zeference to the price
of will mot exceed 208 of the prinecipal amount of the
Blotes on an average annualigzed basis.

In an Advance Botice of Proposed Rulemaking Relating to the
Regulation of Certainm Bybrid and Related Instruments (Advance
Hotice), 52 Fed. Reg. 47022 (December 11, 1987), the Commission
bas regquested cosment on @ proposed regulatory £ramework which,
among other things, would provide an exemption £rom Commission
regulation for certain ®othervise-regulated® imstruments Having
only incidental option-like components. In view of the fact that
the Advance Hotice remains pending and that the Commission has
not reached a final determination with respect to the proposals
set forth therein, the staff believes that it is appropriate, in
limited circumstances such as this, to address certain instru-
ments on a case-by-case basis. Based upon the representations
contained in the August 5 and September 28 Letters, as
supplemented by discussions with Cormission staff, the staff has
compared the proposed offering to the ecriteria set forth inm the
Advance Notice, as summarized below. 2/

(1) ferm to Maturity

You have zepresented that the Notes will have a maturity of

either or years, which is in excess of the minimum
three-year term specified in the Advance Notice.
(2)

As proposed in the Advance Notice, the exemption for certain
otherwice-reiulated instruments would be conditioned upon
compliance with a requirement that the hybrid instrument have a
®inimum annual yield or return independent of ite commodity-

. related component equal to at least 35% of the estimated annual
yield at the time of issuance for a comparable pure debt or
depository imstrument and a maximum average potential xeturn on

2/ As zepresented to us, the Rights will have mo value except
as a mechanism enabling the purchase of a Hote. In view of
~ the facts and eircumstances of the proposed offering, the
staff has not separately analyzed the Rights against the
ecriteria set forth in the Advance Notice. WWe mote, however,
that in other circumstances, rights offerings may
potentially warrant separate scxutiny.
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its commodity-related component ©f 20¢8 on @n annualiged basis of
the total primncipal or face amount of the hybrid imstrument. As
described the August 5 Letter, the Sotes would bear interest,
payable semi-annually, et an annuvalized zate between the Floor
Rate, which will be fixed at mo less than and a ceiling rate
anticipated to be but, in any event, affording a ecemmodity-
zelated geturn mo greater than the 208 maximum average annualized
return proposed in the Advance Motice. Thus, subject to the 18%
(or adjusted) ceiling, interest payable on the Blotes will be
comprised of the f£ixed, mon-commodity yield (Floor Rate) &nd a
variable eomponent, calculated by xeference to the average price
of on a three-month forward basis during the six-month
period ending one month prior to the commencement of the zxelevant
interest-payment peried. :

As stated im the August § letter, the Issuer and its £finan-
clial advisor have indicated that the Motes will have a floor,
aon-comnodity-indexed interest rate that will mot be less than §
and that this rate will be fixed ip such & manner that it will
equal or exceed 35% of the estimated annual yield for comparable
fixed-rate debt of the Issuer at the time of issuvance of the
Botes. You have further represented that although the 18%
ceiling rate for the aggregate commodity-related and mon-com-
modity-related return may be adjusted, no event will the
Notes’ commodity-related return exceed the maxiwmum 208 average
annualized return proposed in the Advance Notice.

(3) Zine of Business
The Issuer is engaged in the business of

products. The commodity-related return on the Notes is indexed
to the price of which accounted for more tham 75% of the
Igsuer’s consolidated met sales in 1987, ' '

(4) Dtherwise-Regulated

The August S Letter states that the Issuer has been
registered with the Securities and Exchange Commission (SEC) for
many years and files periodic zeports under the Exchange Act and
pursuant to various foreign securities regulatory and stock
exchange requirements. The Hotes will be registered under the
Securities Act, and appropriate £ilings will be made with state
securities commissions. Y¥ou anticipate that the—fNotes will be
listed for trading on the WYSE. If the Notes are listed on the
NYSE, they also would be registered under the Exchange Act. The
Notes will be issued pursuant to an indenture complying with the
requirements of the Trust Indenture Act of 1939 and of the
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Issuer’s Jurisdiction of imcorporation. A prospectus Telating to
the Botes will be £iled with the S8EC, certain state securities
commissioners and the securities regulator of the Issuer‘s
Jurisdiction ©f imcorporation.

(S)

The Wotes will be marketed as securities, with the indexing
feature of the dNotes to be disclosed as required by the -
disclosure requirements of eapplicable securities laws.

(6) Speclal Calls

The exemptive relief proposed in the Advance Notice would
also be conditioned npon the Issuer’s undertaking to submit to
special calls for information to demonstrate compliance with the
conditions of the staff’s mo-action position. ¥You have xrepresen-

- ted that the Issuer will agree to comply with such requests for
information by the Commission.

(7) Net Worth and Cover

In the Advance Hotice, the Commission proposed to condition .
exemptive relief unpon compliance with a requirement that the
Issuer have at least $100 million of met worth and maintain
specified cover to ensure performance of the commodity-related
obligations created by the hybrid instrument. %The Aungust S
Letter states that, as of June 30, 1988, the Issuer’s
consolidated met worth exceeded $1.3 billion. The August S
Letter further represents that the Issuer has sufficient

. . zeserves to sustain production of at 1987
levels for more than 30 years. Im addition, you have represented
that assuming (1) a $300 million offering, (41) prices at

but mot higher than the price prncnﬂ{ expected to trigger the
maximum possible interest zate and ( ) production at constant
1987 levels, the commodity zelated component of the interest

expense ($42 million per annum) would account for less than 10%

of the value of the Issuer’s annual production of and its
principal co-product. ¥ou have £ er Trepresented that the
Issuer intends to maintain reserves adequate to cover
the commodity-related portion of its obligations on the dotes.
(8) Hinimum Unit Price . -

The Advance Notice proposes a minimum unit price for
qualifying hybrid instruments of $20,000. The Issuer proposes to
issue the Notes in a minimum denomination of $500. Notes can
only be purchased by accumulating a sufficient number of Rights,
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which rights will accrue only to existing shareholders.
Therefore, effectively, there is mo public offering of the dNotes
independent ©f the Issuer’s common stock. ‘

You have cited several zxeasons for the proposed $500
denomination of the Hotes. The Issuer represents that 4f¢

million of Botes were offered im $20,000 denominations, more
than 99% of the Issuer’s inmdividual shareholders would zeceive
too few Rights to enable purchase of a BNote. 3/ Based mpon-the
currently anticipated size of the effering, mililion, only
0.78 of the Issuer’s individual shareholders would xreceive
sufficient Rights to enable them to Eutcha-c a $20,000 Bote.
However, virtually all shareholders holding 100 or more eommon
shares, approximately 35% of all common shareholders, would
receive a sufficient number of Rights to purchase one or more
$500 Notes in a to - " million offering.

_ If the Wotes were offered in §20,000 denominations, you
represent that it is likely that most small shareholders would
receive insufficient Rights to permit purchase of a Note,

3/ You have represented in your September 28 Letter that
approximately 65% of the Issuer’s total shareholders hold
fewer than 100 shares each. ' ) .

) " the Issuer’s financial advisor, bas calculated
that in the event of a milion offering, a shareholder
would meed approximately 7,050 Rights to purchase one Note
with a $20,000 dencmination. Based on recent market prices,
the 7,050 eommon shares necessary to obtain such number of
Rights would be worth more than §193,900. Only 0.7% of the
Issuer’s record shareholders would receive sufficfient Rights
to purchase a dote im those circumstances. ¥You also have
calculated that if the Botes were offered at a $20,000
denomination in a million offering, only 0.6% of the
Issuer’s record shareholders would xeceive sufficient Rights
to permit them to purchase a Bote. Thus, if millien of
Motes were offered in $20,000 denominations, more than 99%
of the Issuer’s record shareholders would receive too few
Rights to enable purchase of the Motes. ¥You have moted,
however, that approximately 568 and 64% of all record
shareholders holding 100 or more common shares
(approximately 35¢ of all common shareholders are at least
“round-lot® holders) would recelve a sufficient number of
Rights to purchase one or more $500 Notes in, xrespectively,
a million and a million Rights offering.
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potentially adversely affecting the value of the Rights and
tending to frustrate the Issuer’s attempt to achieve a wide
distribution of Botes to facilitate development ©of a liquid
exchange market for the benefit of mon-institutional Bote
holders. In addition, as the proposed offering is mot an
undervritten offering, if the Botes were mot accessible to
purchase by the Issuer’s small shareholders, the absence of a
standby undervriting cosmitment with zespect to the proposed
offering could resiult {n a shortfall inm the subscription of
- Notes to a degree below the offering size sought by the Isluer.

. Based upon our understanding of the representations in your
August 5 and September 28 Letters, as supplemented by discussions
with Commission staff, the staff has concluded that the proposed

- offering as outlined in your letters is consistent with the
criteria for exemptive relief set forth in the Advance Notice
except the requirement of a minimum unit size of $20,000. The
staff is of the view, however, that the special eircumstances of
the proposed offering, which is to be made to existing common
shareholders of the Issuer, render application of the minimum
denomination regquirement proposed in the Advance Notice
unwarranted. Rather than providing a protection to potential
purchasers of hybrid instruments, the proposed minimum unit size
could, in the circumstances of this proposed offering, cause a
reduction in the value of the Rights to be distributed to
existing shareholders. The lower unit size proposed for the
Notes bhas the potential to enhance the ability of a broader class
of shareholders to realize the value of the Rights distributed to
them, while also facilitating the listing and trading of the
Notes on a national securities exchange.

Therefore, the staff will not recommend to the Commission
that it initiate any enforcement action under Section 4c of the
Commodity EBxchange Act, 7 U.5.C. §6c (1982), based solely upon
the distribution of Rights and issuance and offering of diotes as
specified in the August 5 and September 28 Letters. This
position does mot excuse the Issuer from complying with any
othervise applicable provisions of the Commodity Exchange Act or
Commission regulations thereunder, mor does it address any other
instrument or proposed instrument. This position is based upon
our understanding of the factes as contained in your letters, as
supplemented by discussions with the staff. Any different,
omitted or changed facts or conditions may requ a different
conclusion. In this regard, {ou should notify the staff in the
event that the proposed offering of Rights or Notes differs in

any respect from the particulars contained im your letters and
discussions with the staff. .
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Finally, it should be moted that this position is that of
the staff and is mot binding upon the Commission and that any
subsequent determination by the Commission with tcinrd to the
Tulemaking proceeding initiated by the Advance Blot
@ zeconsideration of this staff position.

ce may wequir(

I Dt it

hall 8. Hanbury_
Co-Chairman
Off-Exchange Task Force

Soikis lf. Feainct -
Paula A. Tosini

Co-Chairman
Off-Exchange Task Force
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