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Case 1: 11-cv-05209-KBF Document 1 -

UNITED STATES DISTRICT COURT 
SOurHERN DISTRICT OF NEW YORK 

U.S. COMMODITY FUTURES 
TRADING COMMISSION, 

Plaintiff, 

'Y8. 

IDGHLAND STONE CAPITAL 
MANAGEMENT, L.L.C., FOREX 
CAPITAL TRADING GROUP, INC., 
FOREX CAPI'f AL TRADING 
PARTNERS, INC., JOSEPH BURGOS, 
SUSAN G. DAVIS and DAVID E. 
HOWARDD 

Defendants. 

) 
) 
) Civil Action No.: 11 CIV 05209 KBF 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Judge Katherine B. Forrest 

USDC SONY 
OOClJ:\lf~T 

ELECTRONICALLY .FILEO 
I>OC #: 
n :\ T r r-u-.• -: n-= _,F ..... E ..... Bor--..-2 -s--=2-=-n 

CONSENT ORDER FOR PERMANENT INJUNCTION, crya MONETARY PENAL'IY 
AND OTHER EQUITABLE RELmF AGAINST DEFEND AN! SUSAN DAVIS 

L INTRODUCfiON 

On July 27, 2011, Plaintiff Commodity Futures Trading Commission ("Commission" or 

"CFTC") filed a five-count Complaint against Defendants HJghlllJld Stone Capital Management, 

LL.C. ("Highland Stone''), Forex Capital Trading Group, Inc. ("Forex Group" or "FCG'1, Forex 

Capital Trading Partners, Inc. ("Forex Partners" or 11PCP'), Joseph Burgos \'Burgos'~, Susan G. 

Davis ("Davis'? and bavid E. Howard ("Howard") (collectively "Defendants") ~ceking 

il\)unctlve and other equitablo relief, as well es the imposition of civil penalties, for violations of 

the Commodity Exchange Act (the "Act" or "CEA"), 7 U.S.C. §§ l et seq. (2012), and the 

Commission's Regulntions ("Regulations") promulgated thereunder, 17 C.F.R. § 1.1 et seq. 

(2013). 
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On Apri116, 2012. this Court enmred an order fur prelimin8I)' injunction and other 

ancillary reliefagalnst each of the Defendants. A final order of Default Judgment was entered 

against Forcx Group, Forex Partners and Highland Stone on November 30, 2012. On October 

29, 2013, after the CFTC had filed a motion for summnry judgment, the Court entered an order 

ofPennnnent Injunction ngainst Defendant Burgos. On August 29, 20l3, the Court issued an 

Order that granted in part and denied in part summary judgment against Davis nnd Howard. 

Specifically, the Order granted summary judgment as to the material misstatement and 

materiality aspects of Count I (FJ'lUid in Connection with Forex), the entirety of Count U (Failure 

to Register as an Associated Person ("AP") of a commodity trading advisor ("CT A j and Count 

V (Failure to Register as an AP of an introducing broker ("ill") against Davis and Howard. The 

Court denied summary judgment as to the scienter element only of Count I and the entirety of 

Counts H (liability as a control person for Failure to Reg~ter as a cr A) and IV (liability as a 

control person for Failure to Register as an lB) with respect to Davis and Howard, ordering that 

those Issues and claims proceed to trial. 

n. CONSENTS AND AGREEMENTS 

To 6ffect settlement of the remaining allegations in the Complaint ngninst Defendant 

Susan Davis, without a trial on the merits or any further judicial proceedings, Defendant Susan 

Davis: 

1. Consents to the entry oflhls Consent Order for Pennnnent Injunction, Civil 

· Monetary Penalty nnd Other Equitable Relief ABalnst Defendant Susnn Davis (''Davis Consent 

Order11
); 

2. Affirms thot she hilS rend ond agreed to this Consent Order voluntarily, and that 

no promise, oth"r than as specifically contained herein, or threat, has been made by the CFfC or 

2 



Case 1:11-cv-05209-KBF   Document 193    Filed 02/26/14   Page 3 of 24
Case 1: 11 -cv-05209-KBF Document 190-2 Filed 02/25/14 Page 3 of 24 

any member, officer, agent or representative thereof. or by any other person, to induce consent to 

this Consent Order, 

3. Acknowledges service of the summons and Complaint; 

4. Admits tho jurisdiction of this Court over her and the subject matter of this action 

pursuant to Section 6c of the Act, as amended, 1 U .S.C. § 13a-1; 

5. Admits the jurisdiction of the ·cfTC over the conduct and transactions at issue in 

this action pursuant to tho Act, 7 U .S.C. §§ l, et seq.; 

6. Admits that venue properly lies with this Court pursuant to Section 6c{e) of the 

Act, as amended, 7 U.S.C. § 13a-l{~); 

7. Waives: 

(a) any and all claims that she may possess under the Equnl Access to Justice 

Act, 5 U.S.C. § 504 (2006) and 28 U.S.C. § 24\2 (2006), and/or the rules promulgated by the 

Commission in conformity therewith, Part 148 of the Regulations, 17 C.P.R. §§ 148.1 et seq. 

(2011), relating to, or arlsing from, this action; 

(b) any and all claims that she may possess under the Small Business Regulatory 

Enforcement Fairness Act of 1996, Pub. L. No. 104-121, §§ 201-253, II 0 Stat. 847, 857-868 

(1996), as emended by Pub. L. No. 110·28, § 8302, 121 Stat. 112, 204-205 (2007), relating to, or 

arising from, this action; 

(c) e.rty claim of Double Jeopardy based upon the institution of this action or the 

entry In this action of any order imposing a civil monetary penalty or any other relief. including 

this Consent Order; and 

(~) .nn.r and nil r igJ1U o foppc11t from ch in nction; 
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s. Consents to the continued jurisdiction of this Court over her for the purpose of 

Implementing and enforcing the terms and conditions of this Consent Order and for any other 

purpose relevant to this action, even if Defendant Dnvis now or in the future resides outside the 

jurisdiction of this Court; 

9. Agrees that she will not oppose enforcement of this Consent Order by alleging that it 

· mils to comply with Rule 6S(d) of the redernl Rules of Civil Procedure and waives any objection 

based thereon; 

10. Agrees that neither she nor any of her agents or employees under her authority or 

con!Iol shall take any action or make any public statement denying, directly or indircctJy, any 

allegation in the Complaint or the Findings of Fact or Conclusions of Law in this Consent Order, 

or creating or tending to create the Impression that tlte Complaint and/or this Consent Order is 

without a factual basjs; provided, however, that nothing ln this provision shall affect her: (a) 

testimonial obligations, or (b) right to take legal positions in other proceediogs to which the 

· CFTC is not a party. Defendant Davis shall undertake all steps necessary to ensure that all of her 

agents and/or employees under her authority or control understnnd and comply with this 

agreement; and 

ll. By consenting to the entry of this Consent Order, Defendant Davis neither admits 

nor denies the allegations of the Complaint or the Findings of Fact and Conclusions ofLaw in this 

Consent Order, except as to jurisdiction and venue, which she admits. Further, Defendant Davis 

agrees and intends that the allegations contained in the Complaint and all of the Findings of Fact 

and Conclusions of~w contained in this Consent Order shall be taken as true and correct and be 

given preclusive em:ct, wlUlUut l'UrUlcr proot; in the course of; (u) w1y currQJl~ ur ~ub:~cquent 

bal"lknlptcy proceeding filed by, on behalf of, or against Defendant Davis; (b) any proceeding 
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pursuant to Section Sa of the Act, as amended, 1 U.S.C. § lla, and/or Part 3 of tho Regulations, 

17 c.F.R. §§ 3.1 et seq. (20.13)~ and/or (c) any proceeding to enfurco tho terms of this Consent 

Order. 

12. Agrees to provide immediate notice to this Court and the CFfC by certified mail, 

in the manner required by paragraph 70 of Part VI. of this Consent Order, of any bankruptcy 

proceeding filed by, on behalf of, or against her, whether Inside or outside the United States. and 

13. Agrees that no provision oftbls Consent Order shall in any way limit or impa)r 

the abi,ity of any other person or entity to seek any legal or equitable remedy against Defendant 

Davis in any other proceeding. 

m. FINDINGS AND CONCLUSIONS 

14. The Court, boing fuJiy advised ln tho premises, fmds that there is good c:ausc for 

the entry of this Consent Order and that there ls no just reason f9r delay. The Court therefore 

directs the entry of the foUowlng Flndlnp of Fact and Conclusions of Law, a permanent 

lqjunction, civil monetary penalty and equitable reltefpursuant to Section 6c of the Aot, as 

amended. 7 U.S.C. § 13a-l, as set forth herein. 

THE PARTrES AORBB AND THB COURT HBRBBY FINDS: 

BACKGROUND AND JURJSDJcnONAL FACTS 

A. The Parffes To Tbis Conaeot Order 

1S. PlaintJtfCommodUy Futures Tradblg CoiDJDJulon Is an independent f'edCll.l 

regulatory agency Chat is charged by Congress with administering and enforcing the Act, as 

amended, 7 U.S.C. §§ 1 el uq., and the RegulatJons promulgated thereunder, 17 C.P.R. §§ 1.1 e1 

#fJ. (2011). 
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16. Defendant Susan G. Davis was President and a director of Forex Group and a 

signatory on Forex Group's bank accounts. Davis was the President, Secretary and a director of 

Forex Partners and a signatory on its bank accounts as well. Davis' day to day responsibilities 

consisted of serving as head of"back office compliance, for Forex Group and Porex Partners. At 

all relevant times, Davis OWl\ed either one-third or o'ne-half of outstanding Forex Partners stock. 

Davis registered as an associated person ("AP'') of a commodity trading advisor ("CTA"), Forex 

Capital Partners, NA, Inc., on May 31, 201 l, but was never registered in any other capacity with 

· the CITC, including In her roles with Porex Partners and Porox Group. However, Davis solicited 

prospective clients' discretionary tmding accounts and supervised persons so engaged, and should 

have been registered as an AP of a CT A, the Forcx Capital Entities. Davis also solicited potentJal 

clients and obtained those clieots who were not eligible contract pnrticipants ("ECPs'') to trade 

off-exchange forex, and should have been registered as an AP of an IB, the Forcx Capital Entitles. 

B. Other Parties in tbls Case 

17. Defendant Highland Stone Capital Management, LLC was a New Jersey 

Limited Liability Company that conducted business at 50 Brood Street~ the same location at 

· which Forex Partners sometimes did business. Defendant Burgos was its sole member and it has 

never been registered with the CFTC in any capacity. However, Highland solicited prospective 

clients' discretionary trading accounts and supervised persons so engaged and should have been 

registered as a CT A. 

18. Defendant Forex Capital Trading Group, Inc. was a New Yorl corporation that 

main!Rined an office at 130 Williams Street. 6th Floor, New York, New York.. It was active at the 

time the CFTC filed tlli& suit, but was ncvor registered with the CF'TC in any <=4paclty. However, 

Forex Group solicited prospective clit:nts' discretionary trading acCOWlls and supervised persons 
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so engaged and should have been registered as a CI'A. Forex Group also solicited potential clients 

and obtained those cli~nts who were not ECPs to trade off-exchange forex. and should have been 

registered as an lB. 

19. Defendant Forex Capii:Dl Trading Partners, Inc. was a New York corporation 

whose registered address was the same 130 Williams Street address as Forex Group. Forex 

Partners lllso did business at 50 Broad Street, 75 Broad Street, and 44 Wall Street. Forex Partners 

was never registered with th" CFTC in any capacity. However, Porex Partners solicited 

prospective clients' discretionary trading accounts and supervised persons so engaged and should 

have been registered as a CfA. Forex. Partners also solicited potential clients and ob!Bined those 

cUents who were not ECPs to trade off·tlxchange forex, and should have been registered as an ill. 

Forex Partners and Forex. Group operated as a common enterprise and are sometimes referred to 

herein as the "Forcx CapitBl Entities." 

20. Defundant Joe Burgos was !he sole and managing member of Defendant 

Highland and held himself out to the public as such. He controlled Highland's bank and trading 

accounts. Burgos hns never been registered in any capnclty with the CFTC. However, Burgos 

solicited prospective clients' discretionary trading accounts and supervised persons so eng11ged 

and should have been registered as an AP of Highland Soone, aCTA. 

21. Defendant David E. Howard n was the chief executive officer (''CEO"), 

Direotor.ofSales and Marketing and a Director ofForex Partners. At all relevant times. Howard 

owned either one-third or one-half of outstanding Forex Partners' stock. From time to time, 

· Howard revised the sales scripts used by the Forex Capitnl Entitles' agents to solicit prospective 

customc:rs. Howard has never been registered in any capacity with the CFTC. However, Howard 

solicited prospective clients' discretionary trading accounts and supervised persons so engaged 
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and should have been realstered as an AP of the Forex Capital Entitles. CTAs. Howard also 

sollctted potential clients and obtained those clients who wero not BCPs to trade off-exchange 

forex, and 5hould have been registered as an AP of the Porex Capital Entfties.IBs. 

C. Burps' Prior TradlDg Hlatory 

12. ln 2008, Burgos first opened trading accounts for his firm, Highland. u its 

"Managing Partner." Between February 2005 and March 2010, Burgos lost most of the fUnds 

deposited Into his ~ing accounts. 

D. The Parties Eatered Agreemeats to lDtroduee Customers a ad to Trade Forex 

23. In 2009, Davis, Howard and the Forex Capital Entitles ~gan to solicit oustomer 

accounts. On April 29, 2009, DavJs, on behalf of the Forex Capital Entities. entered into an 

agreement wllh City Credit capital {UK), Ltd. CCCCC',, a foreisn exchange ("'fcrex") broker 

located in lhe United Kingdom, that besao acting In the capacity of a retail foreign exchange 

dealer ("RF!ID") after October 18, 2010 to Introduce retail furex accounts to CCC In exchange 

for compensation In the funn of per trade rebates, mark-ups and commissions. 

24. On June 14,2010, Davfs and Howard, on behalf of the Forex Capital Bntities, 

entered into an agreement with Windsor Brokers, Ltd. (14Windsor"), a forex broker located in 

Cyprus, that began acting fD the capacity of an RPED after Octobor 18, 20 1 0, to introduce retaU 

forex accounts to Windsor fn exchange for compensation in the form of per trade rebates, mark· 

ups and commissions. 

25. In Apgust 2009, Bursos entered l.oto an aareement with the Forex Capital Bndties 

to bo the primary trader of their managed forex accounts through his company. Highland. 
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E. Customers Were Solicited to Open Forex Trading Accounts 

26. The F~rex Capital Entities, lhrough their sales agents and Davis and Howard, 

solicited individual customers to open retail accounts ai CCC or Windsor via unsolicited calls 

from purchased lists. The forcx Capital Entities provided a handbook to their sales agents that 

they usoo when making these calls. 

27. Some. of the investors who opent:d accounts signed limited powers of attorney 

(''PO A") authorizations to the Forex Capital Entitles. Highland and Burgos did not hold a POA 

to trade aoy of the customer accounts introduced to CCC or Windsor by the Forex Capital 

Entitles. 

F. Marketing through Burgos' Performance Chart 

28. Burgos did the bulk of the trading for the Forex Capital Entities' vustomers. ln 

order to execute the customers' trades, Burgos received passwords for the individual customer 

accounts from the Forex Capital Entities. Burgos traded for the managed customer accounts of 

the Forex Capital Entities from August 2009 through, approximately. May-June 2011. 

29. The forex Capital Entitles advertised Burgos's expl!ricnce and skill as a forex 

trader to prospective customers and its primary marketing tool was Its use of a Performance 

Chart showing a track record of high perfonnance yields for Burgos• managed accounts from the 

period 2004-2010. The Forex Capital Entities' sales agents attached the Perfonnance Chart to 

emails to potential customers, aod Davis updated the Perfunnance Chart monthly and posted the 

results to tho Forex Capital Entities' websites. Davis and the Forex Capital Entities continued to 

use the Performance Chart to solicit new customers through July 20 I I. This Performance Chart 

was fulso ond did not reflect actual trading daUl. 
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G. Tbe Forox Capital Entitles' Cuatomen Suffered SlplfteaDt Losses 

30. Through thoso means, between August 2009 and July 2011, the Pon:x Capital 

Bnthics, Davis and Howard successfUUy solicited 1 06 retail forex customers who invested 

$2,868,341.68 In furex accounts at CCC or Windsor that were ~troduced and managed by the 

Pore:x. Capital Entitles. These customers withdrew $279,302.91 and 103 customers lost 

$2,417, 179.39 through trading in their accounts. Nearly all of the Porex Capital Entities' relaii 

forex customers were fi'om the United States. 

31. In tho end, customers lost an aggregate percentage of more than $13% of their 

overall invested principal amount through forex trading. 

32. During the same 14-month period, fi'om August 2009 until July 2011, customers' 

accounts had losses fa 80% of &he months in whlch b'Bding took place. Further, the losses ln the 

custl:lmer accounts often happened within a month or two of the customers opening their 

accounts. 

B. Tbe Forex Capital Entities Profited from Bal'8oa' Tradlag ror Tbelr Cuatomen 

33. Between August 2009 and 1uly2011, the Forex Capital Entitles earned 

S407,599.87 for introducing customer accounts to CCC and Windsor. 

34. CCC and Windsor paid the FoRix Capital Entities fur lntroducfng accounts to 

them, irrespective of whether or not their customers mado money. David and Howard each 

~ived a share ofdte finn's compensation. The Forex Capital Bntities paid Highland for Jts 

role In manaalng customer accounts. 

I. Davls and Howard Touted False ProDts Ia tbe P'aee oCtbelr Customers' Losres 

35. Davis and Howard never told prospcc:dvc customers abouc tholr cus&omors' losses 

In their Bursos managed accounts at CCC and Windsor for 1ho period from August2009 through 
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JuJy 201 \. Instead, Davis and Howard continually distributed to prospective customers tbe false 

Burgos Performance Cbart purporting to show that Bursos. trading through Highland, was 

successful in his forex. trading. 

36. Because Davis and Howard had passwords to their customm' accouats they 

could access their accoWlts at any time which would have revea1.ed the losses in thoso accounts. 

37. Davis.and Howard received complaints directly from Forex Capital Entities' 

customors about the losses in their accounts. 

38. Davis and Howard were parties to a number oflntemal emails discussing 

. concerns about Burgos' trading losses. 

39. Bcoause Howard wanted to seo how Burgos was doing trading for tho Porex 

Copltal BDtities• customers, Davis calculated the customer a.ccount ending balances for the 

periods ending April and May 2010 and shared lt with Howard and Burgos. Davis did not do 

this analysis of the accounts again. 

40. Although an audit of Highland's mums as reflected on Its Performance Chart was 

ftrst considered by Davis and the Forex. Capital Entitles as early as November 2009, an audit was 

never performed of Highland's performance results. 

41. In November 20 J o. Highland submiued the Performance Chart to a financial 

rankinp firm ln order to rank Highland as a trader. A Forex Capital Entitles' employee 8J'I'BD8ed 

for Highland to be ranked by tbe financial rankings tlnn, and Highland uploaded the 

Perfonuance Chart to tho financial ranking firm's website. Based upOn the Performance Chart, 

Hipland was listed for a time as tho firm's top trader. Tho Porex capital Entitles used the 

flrm•s rank!ogs of Highland as a top trader, as suppomd by Its 1B1so Performance Chart, to solioit 

customers. Wben the financial ranklngs finn questioned Highland's trading rcturn.s, Burgos 
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falsified documents ~at putparted to be from an accountant In a failed attempt to satisfY tbo 

firm, Davis and Howard were immediately notified about Burgos' ftauduleut act in November 

2010 when the accountant discovered it. However, neither Davis nor Howard ever coJrtacted the 

accountant to detennfne if he had audited Highland and Burgos' trading results. Although the 

publisher removed Highland's perf'onnance informatJon and its ranking of Highland after Burgos 

ftdled to provide an ~untant's verification ortus resultB, Davis, Howard and the Forex Capital 

Entities continued to send out Burgos' trading performance numbers and rankings to prospective 

customers through at least March 2011. The Forex Capital Bntlties continued to post Highland's 

results on its website and did not tenninate Burgos as their trader until July 2011. 

42. Also .in November 2010, Burgos submitted hls false Perfonnance Chart results to 

another financial nmk.inp finn that also began ranking Higbland as a top trader. This firm 

removed HJshland's ranking on April4, 2011, after its repn::sentativc expressed its concerns that 

Highland was not registered 

43. The Forex Capital Bntltles gave prospective customers false verifications of 

Highland's past trading account successes and &lse account statements. 

44. As members of the Board of Directors for Forex Partners, Davis and Howard 

~anqed aU of the business and affairs of the corporation., and "all corporate powers" were 

exercised by or under their direction. 

45. Dav~ served as the head of compliance for the Porex Capital Entities and In that 

role she was responsible for establishing and Implementing procedwu to ensure that the 

compliance programs throughout tbo Porox Capital Entities were effective and efficient in 

fcfentJfying, preventing detecting and correcting noncompliance with tho antifraud and 

registration provisions of the Act Davis failed to fUlfill these responsibilities. 
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IV. Cooclaaloos of Law 

46. This Court has Jurisdiction over this action pursuant to Section 6c of the Act, as 

8Dlended, 7 U.S.C. § 13a·1 (2012), which provides that whenever it shall appear to the CFI'C 

that any person bas engaged, Is engaging. or Is about to entJ88e 1n any act.or practice constituting 

a violation of any provision of the Act or any rule. regulation, or order p~mulga!ed thereunder, 

the CFTC may bring an action in the proper district court oftbe United States against such 

person to eqjoin such act or practfco. or to enforce compliance with the Act, or any rule, 

rqulation or order lhereundet. 

41. The CFTC has jurisdiction over the forex soUcitationa and transactions at issue in 

this action pursuant to Section2(c)(2)(C) of the Act. 7 U.S.C. § 2(c)(2)(C) (2012) 

48. Venue properly lies with this Court pursuant to Section 6c(e) of the Act, as 

amended, 7 U.S.C. § l3a-1(e), because the Defendant resides in this jurisdiction and the acts and 

practices In violation of the Act occurred within thfs District. 

49. By the conduct described in paragraphs I through 4S above, Defendant Davis 

acted reoklessly with respect to the solicitation of customers or prospective customers ofdtc 

Forox Capital Bntftfes, and thereby cheated and dofrauded. or attempted to oheat and defi'aud, 

and deceived, or attempted to deceive, customers or prospective cusmmers, in violation of 

Sections 4b(a)(2)(A)·(C) oflhe Act, 7 U.S.C. § 4b(a)(2)(A}(C) (2012). 

50. The ~orex Capltal Entitles, cheated and deftaudcd, or attempted Co ohcat and 

dofraud, and wUifully deceived, or attempted to deceive, their customers or prosp~ve 

customers by, among other things, recklessly, fraudulently soliciting customer.. and prospective 

customers in violation of Sections 4b(a)(2)(A)-(C) of tho Act. 1 U.S.C. § 6b(a)(2)(A)-(C) (2012). 

13 
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s 1. Davis, among others, controlled the FoJ"el( capital Butitfes, directly or lndlrectl)', and 

recklessly Induced the Porex Capital Entities' conduct set forth in paragraph SO; 1h~ pursuant to 

Section t3(b) ofthoh:t, as emended, 7 U.S.C. § 13c(b). Davis is liable for the Forax capital Entities' 

violations ofSection 4b(a)(2)(A){C). 

52. The Forex Capilal Bntfties' exercised discretioruuy t;ta<fing authority over the accomtts 

of customers wbo wa-o not elJgibJe coob'aCt participants (''ECPs"), in cormection with fbre1 

1rlnS!Qdons wbUo filling 1D "'gister as conunodlty 1radlng advisors ('CCT A") in violation ofSoctlon 

2(e}(2)(C)(Ul)(ij(bb) of the Act, 7 U.S.C. § 2(c)(2XC)(Iil)(l)(bb) and Regulation S.3(a)(3)(j), 17 

C.P.R.§ S.3(a)(3)(i)(2013). 

S3. Davfs. among others, comrolled 1bo Porex Capital Endttes, direcUy or indirecdy, and 

~ly fndw:cd the FOI'el( Capital Entities' conduct set forth bt paragraph 52; therefbre, pwsuant to 

Sectlonl3(b) of the Act, as amen~ 7 U.S.C. § l3c(b), Davis is Jlable for the Forex Capita) Endties' 

violations of Section 2(o)(2)(C)(Ui)(l)(bb) ofdle Act and ReguJation 5.3{a)(3)(i). 

S4. The Forex Capital Bntities soUclted orders from rton-BCPs in connection with 

f01ex transactions and acted as IBs in violation of Section 2(c)(2)(C)(iU)(I)(aa) of the Act, 7 

U.S.C. § 2(e)(2)(C)(JU)(IXaa) and Regulation S.3(a)(S)(l), 17 C.F.R. § S.3(a){S)(l) (2013). 

SS. Davis. among olhers, controlled 1he Fonsx Capital Entities, ctirectJy or indlrectly, and 

recklessly induced tJ:te ForoK Cepilal Entities• soUcltation of orderS 1tom non-ECPs in coonecdon with 

tbmc tnmsactlons; tberefure, pw'SU8t1t to Secdon l3{b) of the Act, as amended, 7 U.S.C. § 13o{b), 

Davis is liable for the Fonsx Capital Entities' violations o£ Section 2(c)(2){C)(lil)(I)(aa) of the Act 

and Regulation S.3(a)(S)(I). 

14 
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V. PERMANENT INJVNCJ10N 

A. Probtbltion on Conduct In VIolation of the Act. 

rriS HEREBY ORDERED THAT: 

S6. Based upon and in connection with the foregoing conduct, pursuant to SectJon 6c 

of the Act, as amended. 1 U.S.C. § IJa-1, Defendant Davis, her officers, agents, servants, 

employees, attorneys and all other persons who arc in active concert with her are pennanently 

R®"alned, enjoined and prohibited tom directly or lncfjrectly or in connection with any order to 

make, or the making o~ any contract of sale of any commodity for future delivecy or swap made, 

or to be made, for or on behalf of; or with, any otfl~. P.ersons: 

a. cheating or defrauding or atbmlptJng to cheat or defraud customers or prospedivo 

customers nnd willfully deceiving or attempting to deceive customers or proapectly,e customers 

by, among other thinss, knowingly &audulentJy soliciting custOmers and prospective customers 

In violation of Section 4b(a)(2)(A) of the Act, 7 U.S.C. §§ 6b(a)(2)(A)j 

b. wiUfully making or causing to be made to customers or prospective customers any 

false report or statement by, among other things, making false statements of profttabUity or 

returns, in violation of Section 4b(a)(2)(B) of the Act. 1 U.S.C.· §§ 6b(aX2)(B); 

c, willfully deceiving or attemptlns to decoive any customers or prospc:ctive 

customers by any means whatsoever fn regard to any order or contraot or the dfsposhion or 

execution of any suob order or contract, or fn regard to any act of agency performed, with ~ect 

to any order or contract for customers or prospective customers, in violation of Sec:tfon 

4b(aX2XC) ofebe Act, 7 U.S.C. §§ 6b(a)(2)(C); 

d. engaging. dlreotly or lndfrectly, In the exercise of discretionaty trading authority 

or in obtain ina wriUen authorization to exercise discretionary trading authority over any account 

for or on behalf of any person that Is not an eligible contract paniclpant In connection with retail 
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forex traasa.etions without being registered as a commodity trading advisor 'Or an assoclated 

person oh commodity trading advisor, In violation of Section 2(c)(2)(C)(iii){J)(aa) and (bb) of 

the Act, 7 U.S.C. § 2(cX2)(C)(Iil)(l)(aa) and (bb) and Sections S.3(a)(3)(f) and (ii) of the . 
Reaulatfoas, 17 C.P.R.§§ 5.3(a)(3)(f) and (ii) (2013); and 

e. soliciting customers, directly or indirectly, to open trading accounts without being 

registered as an introducing broker or an associated person of an introducing broker, in violation 

of Section 2(c)(2)(C)(IU)(I)(aa) of the Act, 1 U.S.C. § 2(c)(2)(C){iii)(l)(aa) and Sections· 

S.3(a)(5)(l) and (it') of the Regulations, 17 C.F .R. §§ S.3(a)(S)(i). and (ii) (2013). 

B. Prohibition on Activities Related to Trading and Reglstraflon 

51. rr IS FVR'I'BER ORDERED that Davis Is permanently eJ\}olned and prohibited 

from ensasing, directly or Indirectly, in: 

a. trading on or subject to the rules of any reg~red entity (as that tennis defined in 

Section Ia of the Act, 7 U.S.C. § Ia; 

b. ~terlng Into any transactions involving commodity futures, options on 

commodity futures, commodity options (as that term is defined in Regulation 1.3 (bh), 17 C.f.R. 

f l.l(hh) (2013)) \~odity options"), swaps (as that term is defined in Section 18(47) of the 

Act. as amended. end as ftmher defined by Commissioo regulalJon J.J(xxx}, 17 C.F.R. § l.J(xxx)) 

("swaps"), seauity futures products. foreign currency (as described in Sedions 2(e)(l)(B) and 

2(c)(2)(C)(I) of the Act. as amended, 7 U.S.C. §§ 2(c)(2)(B) and 2(e)(2)(C)(i)) ("forex contrl!ets'') 

for her own personal account or for any acw&mt in which she bas a direct or Indirect lnla'est; 

c. having any commodity futures, options on commodity futures, commodity 

options, swaps, security futuras products and/or forex contracts traded on her bebal~ 
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d. controlling or directing the trading for or on behalf of any other person or entity. 

wbedlcr by power of attorney or otherwise, in any account involving commodity futures, options 

on commodity futures, commodity options, swaps, security futures products and/or forex 

contracts; 

e. soUcllfng. receiving, or accepting aoy funds from any person for the purpose of 

purehaslnJ or seWng any commodity futures, options on commodity futures, commodity options. 

swaps, security futures products and/or forex contracts; 

f. applying for reglstratJon or claiming exemption from registration with the 

ConunlssJon in any capacity. and engaging in any activity requiring such registration or 

exemption from registradon wlth the Commission, except as provided for fn Regulation 

4.14(a)(9), 17 C.P.R.§ 4.14(a)(9) (2013); and/or 

g. acting as a principal (as thllt term is defined in Regulation 3.1 (a), 17 C.F .R. 

§ 3.1(aX2013)), ag~t or lilY other officer or employee ofany person registered, exempted from 

registration or required to be registered with the Commlssfon, except as provided for .ia 

Regulation 4.14(&)(9), 17 C.P.R.§ 4.14(a)(9) (2013). 

V. RESTITUTION AND CIVIL MONETARY PENALTY 

A. Resdt11tJon 

58. Defendant Davia shall be liable to pay restitution in the amotmt nf Pour-hundred 

and seven thousand five-hundred and ninety-nine dollars and efgbty-seven ceats ($407,S99.81) 

("Restitution ObHgation•'), plus post-judgment IntereSt, within thirty (30) days of the date ofdte 

Clltr)' oftbls Consent Order. Davis' llablUty shall be joint lllld scveraJ with Dofimdants Howard 

lllld Burgos if they are also ordered to pay restitution. Post-judsment Interest shall~UX:nle on tho 

Restitution ObUgatlon buglnnlng on the date of entry ofthb Consent Order and shall be 
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determined by usiDg the Treasury Bill rate prevailing on the date ofentey of this Consent Order 

pursuant to 28 U.S.C. § 1961. 

59. To effect payment of the Restitution Obligation and the distribution of any 

restitution paymeau to Defendant Davis' customers, the Court appoints the NF A as Monitor 

("Monitor"). The Monitor shall collect restitution payments from Defi:ndant Davis and make 

distributions as set forth bolow. Because the Monitor is acting as an officer of this Court Jn 

performing these services. theN PA shall not be liable for any action or inactlon arising from 

NFA's appointment as Monitor, other than actions Involving fhwd. 

60. Defendant Davis shall make Restitution Oblfption payments under this Consent 

Order ro the Monitor in tho name "Defendant Davis- SE'ITLBMENT Fund" and shall sond such 

Resthudon Obligation payments by electronic ftmds transfer, or by U.S. postal money order, 

certffted check, bank cashier's. or bank money order, to the Office of Administration. National 

Futures Associadon, 300 South Riverside Plaza, Sulte J 800, Chicago, Dlinola 60606 under cover 

letter that identifies the paying Defendant Davis and the name and docket number of this 

proceeding. Defendant Davis shall simultaneously transmit copies of the cover letter and the 

fonn of payment to the ChfefFlnancfal Officer, Commodity Futures Trading Commission. Three 

Lafayeue Centro, llSS 21st Street, NW, Washington, D.C. 20581 and shan send copies to Susan 

Padov~ Senior Trial, Attorney, Commodity Futures Trading Commission. S2S W. Monroe, SuitD 

1100, Chicago, Illinois 60661. 

61. The Monitor shall oversee the Restitution Obligation and shall have the discretion 

to detennine the manner of distribution of such funds in an equitable filshion to Defendant 

Davis' customers identified by the crrc or may defer distribution untU such time as the 

Monitor deems appropriate. In tho event that tho amount of Restitution Obligation payments to 
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the Monitor are of a de mlnlmu nature such that~ Monitor determines that the administrative 

cost of maklna a distribution to eligible customers is impractical, the Monitor may, In its 

dlscrcdon, treat such restitution payments as oivil monetary penalty payments, which the 

Monitor shall forward to the CFTC following the instructions for civD monetary penalty 

payments set for1h ln 'Parc V. B.below. 

62. Defendant Davis shall ccoperate with the Monitor as appropriate to provide such 

Information as tho Monitor deems necessary and appropriate to IdentifY Defendant's customers 

to whom the Monitor, In Its solo discretion, may determine to include in any plan for distribution 

of any Restitution Obligation payments. Defendant Davis shall execute any documents 

necessary to release fiutds that sho has ln any repository, bank, investment or other flnancial 

institution_ whetevcr located, in order to make partial or total payment toward the Restitution 

O~llsation. 

63. Tho Monitor shall provide the Commission at the bogillnlng of each calendar year 

with a report d~iling the disbursement of fUnds to Defendant Davis' customers during the 

previous year. The Monitor shall transmit this report under a cover leUer that Identifies the name 

and docket number of this proceeding to the ChJefFinanolal Officer, Commodity Futures 

Tradins Commission, Three Lafayette Centre. J 155 2lsl Street, NW, Washington, D.C. 20581. 

64. The A:tnOUnts payable to eacb customer shall not limit the ability of any customer 

ftom proving that a greater amount Is owed from Defendant DavJs or any other person or entity, 

and noth!ns herein shall be construed In any way to limit or abridge lbe rights of any ou.stom., 

lhat exist under state or common Jaw. 

65. Pursuant to Rule 71 of the Federal Rules of Civil Procedure, each customer of 

Defendant Davia who suffered a loss Is explicitly made an intended third-party beneficiary of 
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this Consent Otder and may seek to enforce obedience of this Consent Order to obtain 

satlstaction of any portion of the restitution that has not been paid by Defendant Davis to ensure 

continued compliance wltb any provision of this Consent Order and to hold Defendant Davis in 

contempt fur aoy violations of any provision of this Consent Order. 

66. To the extent that any funds accrue to the U.S. Treasury for satisfilction of 

Defendant Davis• Restltudon Obligation, such funds shall be trinsferred to the Monitor for 

disbursement in accordance wlth the procedures set forth above. 

B. Civil MoDefary Peaalty 

67. Defendant Davis shall be jolntly and severally liable with Defendams Howard and 

Burgos for a civil monetary penalty of Five-Hundred thousand dollars ~SSOO,OOOj; provided. 

however, that Davis' Individual liability sbaJI not exceed Two.Hundred and fifty thousand 

dollars ($250.000) (~'CMP Obligatlon'1, plus post-judgment Interest, which sum is due and 

payablo within thirty (30) days of the date of the eatry of this Consent Order. Post-judgment 

interest shall accrue on the CMP Obligation beginning on the date of entry of this Coosent Order 

and shall be c1etemtined by using the Treasury Bill me prevailing on the date of entry of this 

Consent Order pursuant to 28 U.S.C. § 1961 (2006). 

68. Defendant Davis sball pay her CMP Obligation by electronic funds transfer, U.S. 

pottal money order, certified check, bank cashier's check, or bank money order. If payment fs to 

be made other than by electronic funds transfer, then the payment shall be made payable to the 

Commodity Futures Trading Commlsslon and sent to the address below. 

. 
Commodity Futures Trading Commission 
Division ofEnforcement 
A1TN: Accounts Receivables-AMZ 340 
E-mail Box: 9·AMC·AMZ-AR-CFTC 
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OOTIFAAIMMAC 
6500 S. MacArthur Blvd. 
Oklahorna City, OK 73169 
Telephone: (405) 954-5644 

If payment by electronic fUnds transfer is chosen, Defendant Davis shall contact Linda Zwflorst 

or her successor at the address above to receive payment instructions and shall fully comply with 

those instructions. Defendant Davis shall accompany payment c;Jfthe CMP Obligation with a 

cover letter that ldentlftes Defendant Davis and the name and docket number oftbl~ proceeding. 

Defendmt Davis shall simultaneously transmit copies of the cover letter and the fonn of payment 

to the Chief Financial Offioer, Commodity Futures Trading Commission, Three Lafilyette 

Centro, llSS 21st Street. NW, Washington, D.C. 20S81. A copy shaJJ aJso be sent to: Rosemary 

Hollinger. Deputy Director, S2S W. Monroe Street, Suite 1100, Chicago, lllinols 60661. 

ProvtsloDS Related to Monetary Saacdooa 

69. Partial Sadsfaction: Airy acceptance by the Commlsslon/CFtC or the Monitor of 

partial payment of Defendant Davis' Restitution Obligation or CMP OblJgation shaJJ not be 

deemed a waiver of her obligation to make f\Jrtber payments pursuant to this Co.'lsent Order, or a 

waiver oftbo Commisslon/CFJ'C's right to seek to compel payment of any remaining balance. 

VI. MISCELLANEOUS PROVISIONS 

10. Notice: All notices required to be given by any provision fn tbJs Ccmsent Order 

shall be sent certified rnail, return receipt requested, as follows, to the CFTC: 

Rosemary HoUingcr 
Deputy Dlrec:tor 
S2S W. Monroe Street 
Suite 1100 
Chicago, Illinois 60661 

AU notices required to be given by eny provision of this Consent Order, as fOllows. to Defendant 

Susan 0. Davis: 
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Susandavis88@vahoo.com 

All such notices to the CPTC shall reference the name and docket number of this action. 

71 . Chans.e of Address/Phone: Until such dme as Defendant Davis satisfies in fuU 

ber Restitution Obligation and CMP Obligation as set forth in this Consent Order, Defendant 

Davis shaJI provide written notlco to the Commission by certified mail of any chango to her 

telephone number and e~maU address within ten (1 0) calendsr days of the ebange. 

72. Entire Agreement and Ameodments: This Consent Order incorporates all of the 

terms and conditions of the settlement among the parties hereto to dale. Nothing shall serve to 

amend or modify 1his Consent Order in any respect whatsoever. unless: (a) reduced to writing; 

(b) signed by all partlesbereto; and (c) approved by order of this Court. 

73. Invalidation: If any provision of this Consent Order or if the applleatiou of any 

provision or circumstance is held Invalid, then the remainder of this Consent Order and the 

appllcadon of the provision to any other person or circumstance shall not be affected by tho 

holdlag. 

74. Waiver. The faiiUJ'8 of any party to this Consent Order or of any customer at any 

time 10 require performance of any provision of this Consent Order shall in no manner affect the 

right of tho part)' or customer at a IB!I:r tlme to enforce the same or any other provision of this 

Consent Order. No waiver in one or more instances of the breach of any provision contained In 

this Consent Order sbaJI be deemed to be or construed as a further or continuing waiver of such 

breach or waiver of the breach of any other provision of this Consent Order. 

1S. Acknowledgements: Upon being served with copies of this Consent Order aft=' 

entry by the Court, Defendant Davis shall sign aclmowledpments of such service and serve such 

seknowledgements on the Court and the Commission within te!" (1 0) calendar days. 
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76. Continuing Jurisdiction of this Court: This Court shall retain jurisdiction of this 

action to ensure compliance with this Consent Order and for all other purposes related to this 

action, Including any motion by Defendant Davis to modify or for reUefftom the terms of this 

Consent Order. 

"n. Injunctive and Equlmblc ReliefProvisions: The UijWJctive and equitable relief 

provisions of this Consent Order shall be binding upon Defimdant Davis, upon any person under 

her aulbority or control, aod upon any person who receives actual ~oticc of this Consent Order, by 

personal service, o-mal~ ficsbnlle or otherwise insofar as he or she is acdng In active concert or 

participation with Defendant Davis. 

78. Counterparts and Facsimile Execution: This Conscmt Order may be executed In 

two or more countetparts. all of which shall be considered one and the same agreement and shall 

become effective when one or more counterparts have been signed by each of the parties hereto 

and delivered (by &cslmi!e, e-mall, or otherwise) to the other party, It being understood that all 

panies need not sign the same counterpart. Any counteJ'l)&rt or other signature to this Consent 

Order that Is delivered by any means shall be deemed for all purposes as constituting good and 

valid execution and delivery by such party ofthls Consent Order. 

79. Defendant Davis understands that the terms of the Consent Order are enforceable 

through contempt proceedings, and that, in any such prQCeecllngs she may not challenge the 

validity of this Consent Order. 

There being no just reason for debt)', the Clerk of the COurt is hereby directed to enter 

this Consent Order jol' Permanent Injunction, CMI Monetary Penalty and ollrer Equlloble Relief 

agalmt Dafol'ldant Susan Davis. 
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~I ti-- r~ 
IT lS SO 'oRDERED on this .~day of_..:..~_:__ ......... ~-~--::>.r---' 

CONSENTED TO AND APPROVED BY: 

susaodayis88@ynboo.com 

Date: \'k\:r~ 

[ 

{<- (S,~ 
Katherine B. Forrest 
UNITED STATES DISTRICf JUDGE 

Susan B. Padove 
Senior Trial Attorney 
Commodity Futures Trading Commission 
525 W. Monroe Street 
Suite 1100 
Chicago. Illinois 60661 
(312) 596-0544 
(312) 596-0714 (facsimile) 
spadove@cftc.gov 

Date 2/-;_s j 1 1~ 
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