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STUART A. BRISCOEL, 111, )
Complainant )
)
V. ) CFTC Docket
) No. 00-R004
CA-NI INDUSTRIES, LTD., NICHOLAS )
JAMES NICKOL_AOU, and AUDREY MARIE ) Served via fax and overnight courier
LOMBARDI NICHOLAQU, )
Respondents )
)
ORDER OF DISMISSAL

As recounted in the Order dated February 10, 2000, the complaint in this matter was originally
served on respondents at an incorrect address. That February Order vacated a default against
respondents that had previously been issued for failing to answer the complaint. The Order vacating
the default provided that the complaint would be re-served upon respondents in a separate mailing
addressed to them at their proper address, and gave respondents 35 days to file their answers.

Unfortunately, an error by the undersigned resulted in the complaint not being served as
anticipated in the Order. Thus, the complaint still has not been properly served.

In the meantime, complainant filed additional documents and exhibits labelled “Attachments to
Complaint” that comprise several hundred pages in three bound, independently indexed volumes. The .
documents were not served at the time upon respondents. How to treat these documents — as proofs or
as amendments to the complaint — was uncertain in light of the fact that respondents had not yet
selected a level of proceeding.'

Having discovered that the complaint still has not been served, the complainant has requested
to withdraw his complaint under Rule 12.14 so that he may consolidate his submissions into a single
comprehensive complaint that he will refile.

' If the respondents in the meantime had selected a voluntary proceeding, no amendment to the complaint normally would
be possible unless respondents consented. See Rule 12.104(a). If the respondents in the meantime had chosen to elevate
the proceeding to a formal proceeding, the documents would have been forwarded to the Proceedings Clerk with the rest of
the case so the presiding Administrative Law Judge could address any procedural issues caused by the complainant’s filing.



Accordingly, pursuant to Rule 12.14, the complaint is DISMISSED without prejudice to
complainant’s right to file a new complaint based on the same circumstances. The documents
submitted by complaint will be returned to him pursuant to his request.

The time during which the complaint has been pending before the Commission since originally
filed by complainant shall nof count against complainant’s two-year limit under the statute of
limitations (the statute will commence running again, however, as of the date of this order).

- Furthermore, complainant has been granted the opportunity to file a new complaint without a new
filing fee (unless he selects a higher level of proceeding, in which case the difference in filing fees
must still be submitted) since the withdrawal is the result of circumstances arising out of delays and
etrors that are not his fault.?

ITIS SO ORDERED.
March 23, 2000

ol R Wfacklee
JOEL R. MAILLIE

Judgment Officer

2 Any new complaint filed by complainant, if both sides consent to a voluntary proceeding, should be assigned to a

different presiding officer in view of the extensive telephonic contact between the undersigned and both sides in resolving
the procedural issues in this case.




