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DEPARTMENY OF STATE
" WASHINGION

November 3, 1993
Excellency,

I héve'tbe honér to refer to theiTtesty between the
United Btates of America and the Swiss confederation on
Mutual Assistance in Criminal Matters, vhfch was signcd on
May 25, 1973, and entered into force on January 23, 1977
(*Treaty"™), and to the Agreement of November 10, 1987,

¥ have the honor to-refer €o réonnt discvssions
bctwfen representatives of our two Governments to expand
the coverage of the Treaty involving violations of th;
laws and regnlationg governing the offer, purchasc or sale
of securitjies, futures or options, in accordance with
Article ), Paragraph 3 of the Treaty. Article 1,
Paragraph 3 of the Treaty provides that “"the competent
authorities of the Contracting Parties may agree thatc
asgistance as provided by this Treaty will also be ¢ranted . ‘
in certain ancillary administrative proceedings in respect
of measures ﬁhich may be taken against the perpetrator of
an offense falling within the purview of this Treaty."

In cases involving offenscs in connection with the
offer, purchase, o;>sa1e of securities, futures or
options, the offenders way not only be found guilty and
senteneed‘in a criminal proceeding ﬁut also may be subject :
to other sanctions in order that the harm caused by the
offense is repaired or that the offenders are deterrcd

from similar conduct in thc future. 1t is therefore the
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understanding of the Covemment of the United States of
\mctica that, if asesistance under the Treaty‘éould be B : ' '.t)
Jrénted with a view to poesible penal proceedings, it will
also be granted in connection with the following
pioceedlngs, including forhal investigations that may lead
- to such procecdings, that are conducted by the Securities A =
and Exchange Commission (“SEC®) with respect to of{énscs
in connection with the offer, purchase or sale of
secutities such as trading of securitiec by persons in
posseaaiqn of material -non-public information, or by the
Commodity Futures Tradaing Commission (;CPTC') with teepcbt
to offenses that involve the offer, purchése or sale of
futures or options, and are covered by the Treaty
("violative conduct™}:
{1} Svits in a court of the United States
seeking permanent or preliminary injunctions or
temporary. restraining orders or enforcement

procecdings before the SEC, the CFTC or an

i

administrative law judge seeking cease-and-desist

orders; .-
(2) Suits in & court of the Unitedzstates or

enforcement pxopeedings before the SEC, the CFTC or an

administrative lav judge seeking other equitable

relief ancillary to.the relief sought in paragraph (1)

above, such as & freeze of assets or the disgoréement 7 l

f of profite gained (or losses avoided) ae a result of

‘viclative conduct;




(3) suits in a court of the United States or
enforcement proceedings before the SEC, the CFTC or &n .
aaministrative law Judge seeking the imposition of &
civil penalty or fine, provided however, if evidence
or information is obtained pursuvant to a grant of
assistance under the Treaty, such evidence or
information shall not be used to secure the imposition
of a civil penaity or fine to compel a person to act
in a way that would be contrary to Swiss law;

(4) suits in & court of the United States or
enforcement proceedings before the SEC, the CFTC or an
administrative law judge for &n order commanding &
persoh to comply in the future with provisions of the
United States securities, futures or options lawe or
the rules and regulatione promulgated thereunder; and

(5) Enforcement proceedings conducteé before the
SEC, the CF1C or &n administrative law judge in which
the revocation or suspens;on of the rcgistration of a
reqgulated entity, or a suspension or bar of a pcrson ’
from being associateé with such an entity, &as & result
of violative conduct is sought.

It is agreed that the Treaty provides an important
means of obtaining informetion needed to enforce the ‘
criminal or penal laws of the United States and ihat the
Treaty should be used to the extent’ feasible. 1t is

further understood that an investigation by the SEC or the

CFTC is to be considered an investigation for which
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asgistance can be furnished (if the other requirements of

the Treaty are met) as long as the investjgation relates

to conduct which might be dealt with by the criminal

courts of the United States. .
1 have the further homor to state, on behalf of the

Government of the Onited States of America, that if

- assistance under the Treaty could be granted with a view -

to pbssible criminal proceedings in Switzcrland,
assistance will also be granted in connection with the
following investigations and proceedings, including
investigations that mayiiead to auéh proceedings, that are
conducted by competent Swies authorities with respect to
offensae in connection ﬁith the offexr, purchase or saié of
secerities, futures or options, and are covered by the
Treaty:

{1} The issvance of court or administrative
ordere declaring a violation of, or commanding &
pereon_tb comply in the future with, applicable laws
or rules oxr regulations promulgated thereunder:;

{2} The imposition of a formal prohibition to
engage in a vocation, trade or business which requires
a license;

{3} fThe revocation of a license to engage jin a
vocation, trade or business or the removal of a person
from a particulaf pogition in & regulated entity;

(4) The imposition of & penalty or sanction

vnder administrative iaw, provided however, 3f c¢vidence
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or information is obtnineérpurauagt to a grant of -
assistance unfer the Treaty, such evidence or
information shall not be used to seccure the imposition
of a penalty or sanctjon under administrative law to
compel & person to act in a way that would be contrary
" to-United States law; and
(5) <The jvdicial confiscation of objccts and
assets, including freezes of asgets.

If the foregoing is acceptable to the Swiss tederél
-COﬁncil, I have the honor to propose that this note and
Your Excéllency‘s reply thereto shall constitute an
agreemcnt between the compctent.auqhorlties pursuant to
Article 1}, Paragraph 3 of the Treaty, which shall
supersede the Agreeﬁent of November 10, 1987, and which
shall enter into force on the date of Your Excellency's
note in reply.

1 am aware that proposed legislation on stock
exchanges ané sccurjties trading, which wou)d provide for
s federal supervisory zuthority, is under consideration in

L Switzetlandf In the event that relevant functions of the
Swiss Federal Office for Yolice Matters are traneferred to
the fcderal supervisory suthority pursuant to the
Jegislation, mogdification of this agreement may be
necceesary.

Accept, Excellency, the renewed assurances of my

highest consideration,

Por the Secretary of State:
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Washington, November 3, 1993

Dear Mr. Sccretary:

T have the honor 1o acknowlcdge the receipt of Your Exocﬂcncys note ancd
November 3, 1993, which reads as follows:

“T have the honor o refer 10 the Treaty between the United Statcs of America and
the Swiss Confedcration on Mutual Assistance in Criminal Matters, which was signed on
May 25, 1973, and entered into force on January 23, 1977 (‘Treaty'), and to the Agrecment
of November 10, 1987. = '

I have the honor to refer to recent d:scussxons bctwccn representatives of our two
Gavernments to expand the coverage of the Treaty mvoivmg violations of the laws and {
regulations governing the offcr, purchase or sale of sccurities, futures or options, in 1
_accordance with Article 1, Paragraph 3 of the Treaty. Article 1, Paragraph 3 of the Treaty -
provides that ‘the competent authoritics of the Contracting Partics may agree that assistance -
as provided by this Treaty will also bec granted in certain ancillary administrative
proceedings in respect of measures which may be taken against the perpetrator of an offensc
falling within the purview of this Treaty.' '

In cases involving offenses in connection with the offer, purchase, or sale of .
~ securities, futures or options, the offenders may not only be found guilty and sentenced ina S )
criminal proceeding but also may be subject to other sanctions in order that the harm caused i

by the offense is repaired or that the offendcrs are deferred from similar conduct in the

future. It is therefore the understanding of the Government of the United States of America

that, if assistancc under the Treaty could be granted” with a view to possible penal
proceedings, it will also be granted in connection with the following proceedings, including

formal investigations that may lead to such proceedings, that are conducicd by the

Securities and Exchange Commission (‘'SEC") with respect to offensces in connection with

the offer, purchasc or sale of securities such as trading of securities by persons in posscssion

of material non-public information, or by the Commodity Futures Trading Commission :
(CCFIC) with respect 1o offenses that involve the offer, purchase or sale of futures or

options, and are covered by the Treaty (‘violative conduct’): ’

(J)  Suits in a court of the United States seeking permanent or preliminary injunctions or
temporary restraining orders or enforcement proceedings before the SEC the C or anj
administrative law judge seeking ccasc—and—dcsxst orders; : 7

The Honorable
Warren Christopher
The Secretary of State
Washington, D.C.
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2) Suits in a coust of the Unitcd States or enforcement proceedings before the SEC, the -
CFTC or an administrative law judge sccking other equitable relief ancillary to the relicf
sought in paragraph (1) above, such as a freeze of assets or the d:sgorgcmcm of profits
gamcd (or losses avoided) as a result of violative conduct;

(3)  Suits in a court of the United States or enforcement proceedings before the SEC, the
CFTC or an administrative law judge sockmg the imposition of a civil penalty or finc,

provided however, if evidence or information is obtained pursuant {o a grant of assistance
under the Treaty, such cvidence or information shall not be uscd to secure the imposition of
a civil penalty or fine to compel a person to act in a way that would be contrary 10 Swiss
law;

4) Suits in a court of the United States or enforcement proceedings before the SEC, the
CFTC or an administrative- law judgc for an order commanding a person to comply in the

future with provisions of the United States securities, futures or options laws or the rules

and regulations promulgated thercunder; and _

(5)  Bnforcement proceedings conducted before the SEC, the CFTC or an administrative
law judge in which the revocation or suspension of the registration of a regulated cntity, or
a suspension or bar of a person from bmng associated with such an entity, as a result of
violative conduct js sought.

It is agreed that the Treaty provides an important means of obtaining information
needed to enforee the criminal or penal laws of the United States and that the Treaty should
be uscd to the extent feasible. 1t is further understood that an investigation by the SEC or
the CFTC 1s t0 be considered an investigation for which assistance can be furnished (jf the
other requirements of the Treaty are met) as long as the investigation relates to conduct
which might be i‘?calt with by the criminal courts of the United States.

I'have further honor to state, on behalf of the Government of. the United States of
America, that if assistance under the Treaty could be granted with a view to possible
criminal procecdings in Switzerland, assistance will-also be granted in connection with the
following investigations and proceedings, including invcstigations that snay lead to such
proceedings, that are conducted by competent Swiss authoritics with respect to offenses in

connection with the offer, pur¢hase or sale of securitics, futures or options, and are covered
by the Treaty:

{
(1) The issuance of court or administrative orders declaring -a violation of, .or

commanding a person to comply in the futuro with, applicable Jaws or rulcs or regulations
promulgated thereunder;

(2)  The imposition of a formal prohibition to engage in a vocation, trade or business
whxch requires a hccnsc.

3) The revocation of a licensc to engage in a vocation, trade or busincss or the removal
of a person from a particular position in a regulated cntity;
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(4)  The imposition of a penalty or sanction under administrative Jaw, provided however,
if cvidence or information is obtained pursuant to. a grant of assistancc under the Trcaty,
such evidence or information shall not be used to sccure the imposition of a pepalty or
sanction under administrative law to compcl a person to act in a way that would be contrary
to United States law; and

(5)  'The judicial confiscation of objects and asscts, including freezes of asscts.

If the forcgoing is acceptable to the Swiss Federal Council, I have the honor to
propose that this note and Your Excellency's reply thereto shall constitnic an agreement
between the competent authorities pursuant to Article 1, Paragraph 3 of the Treaty, which
shall supersede the Agreement of November 10, 1987, and which shall enter into force on
the date of your Excellency's note in reply.

I am aware that proposed lcgislation on stock exchanges and securitics trading,
which would provide for a federal supervisory authority, is under consideration. in
Switzerland. In the event that rclevant funcons of the Swiss Federal Office for Police
Matters are transferred to the federal supervisory authority pursuant to the legislation,
modification of this agreemcnt may be necessary." .

I have the honor to confirm that the foregoing is acceptable to the Swiss Federal
Council and this exchange of notes shall constitute an agreement between theicompetent
authorities pursuant to Article. 1, Paragraph 3 of the Treaty.

Accept, Mr. Secretary, the renewed assurances of my highest consideration.

[

Carlo Jagmett
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