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December 19, 2003

VIA MESSENGER

Ms. Jean Webb

Office of the Secretariat

Commodity Futures Trading Commission

Three Lafayette Center, 8th Floor

1155 21st Street, N.W.

Washington, D.C.  20581

Re:
U.S. Futures Exchange, L.L.C. Application for Contract Market Designation
Dear Ms. Webb:

The Chicago Mercantile Exchange Inc. (“CME”) welcomes the opportunity to provide additional comments on the application submitted to the Commodity Futures Trading Commission (“Commission” or “CFTC”) by the U.S. Futures Exchange, L.L.C. (“Eurex US”) for designation as a contract market pursuant to Sections 5(b) and 6 of the Commodity Exchange Act, as amended (“Act”), and Part 38 of the Commission’s Rules (the “Application”).  

On October 16, 2003, CME provided detailed comments regarding the Application: we presented facts and legal arguments demonstrating that the Application was materially deficient and inconsistent with the requirements of the Act.  Eurex US has not provided sufficient responses to many of the issues raised in our original comment letter.  We believe that those issues need to be resolved prior to final action on the Application. 

In particular, we had contended that the Application failed to include information respecting the actual business plans, including a global clearing linkage, that Eurex US intended to operate shortly after its Application was approved.  We suggested that the application was incomplete and should be remitted.  Our position has been confirmed by a recent disclosure.  On December 16, 2003, Eurex Frankfurt A.G. (“Eurex Frankfurt”) announced that Eurex Clearing, A.G. and The Clearing Corporation have finalized the global clearing link (the “Link”).
  In announcing the Link, Rudolph Ferscha, the CEO of Eurex Frankfurt, touted the far-reaching implications of the Link, but stated that the Commission would not be required to approve the Link.  Mr. Ferscha stated that “there is no reason to seek certification by the CFTC.  ‘It is our opinion that this is not necessary.’”
  Dennis Dutterer, the President and CEO of The Clearing Corporation, echoed Mr. Ferscha’s comments, stating that the Link “does not require a special application or unique approval process that might be present for other activities or possibly in other jurisdictions.”

This confirms our strongly expressed conviction that Eurex US filed a misleading, bare bones Application to secure approval of a business plan that it never intended to implement.  Throughout the review process, CME has emphasized that the Clearing Link was an essential part of Eurex US’s business plan and that the Commission has an affirmative obligation to review the Link.  We believe that the Commission’s review of the Link is imperative because the Link, as a defining element of Eurex U.S.’s business plan, raises important issues under the Act.
  


The Commission and its staff appear to be in accord.  On October 27, 2003, the Commission informed Chairman Goodlatte of the House Agriculture Committee that the Application must “include information demonstrating an ability to satisfy the conditions for designation . . . based upon a current business plan.”  In his oral testimony at the November 6, 2003 House Agriculture hearing, Chairman Newsome elaborated on this point, stating that before Eurex U.S. could employ the global clearing link, the Commission would have to provide its affirmative approval, which would occur only after the Commission examines the Link and its policy implications.  Chairman Newsome further indicated that, as of the date of the hearing, the Link had not been submitted to the Commission as part of the Application, and that if the Link were to become part of Eurex U.S.’s business plan, the Commission would commence a review into whether Eurex U.S. could properly employ the Link.  More recently, in response to the announcement of the Link, Michael Gorman, the Director of CFTC’s Division of Market Oversight, concurred with the Chairman’s position, reportedly stating that the Commission “must sign off on the plan” and that “[t]he bottom line is we will have to take some action, and it’s just too early to say what that will be.”


It is thus clear that the Link is not only an essential element of Eurex U.S.’s business plan, but that the Commission and its staff should undertake a comprehensive review of the Link.  To that end, we urge the Commission to review the Link and reserve any determination on the Application until the Link and its implications are fully understood by the Commission.  Moreover, given the importance of the Link to the marketplace and its potential impact on the safety and soundness of the clearing system, we request that the Commission provide interested parties with an opportunity to submit comments regarding the Link after the details of the Link have been made available to the public.

Thank you for the opportunity to provide additional comments on the Application.  If you have any questions or comments, please do not hesitate to contact me, Matthew F. Kluchenek, Director and Associate General Counsel, at (312) 338-2861, or Jerry Salzman, at (312) 222-5131.







Respectfully submitted,
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Office of the CEO

CSD/MK/6477.ltr

cc: 
Hon. James E. Newsome, Chairman of the CFTC


Hon. Walter Lukken, Commissioner of the CFTC


Hon. Sharon Brown-Hruska, Commissioner of the CFTC


Mr. Michael Gorham, Director of Market Oversight, CFTC

�  See Deutsche Boerse Group Press Release, “The Clearing Corporation and Eurex Clearing Finalize Details of Global Clearing Link, December 16, 2003.





�  Mark Skertic, Global Clearing Link Planned, Chicago Tribune, December 17, 2003.





�   Id.





�  In particular, we have stated that the Link would not appear to satisfy Designation Criterion 5 of the Act and Core Principle 11 of the Act, each of which require that transactions executed on a designated contract market be cleared and settled through a registered derivatives clearing organization.  Because Eurex Clearing A.G. is not a registered derivatives clearing organization, it cannot clear any trades executed on Eurex US.
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