Comments Re: CFTC/CESR Communique Work Program

From: Mathias, John (London) [mailto:john_mathias@ml.com]

Sent: Wednesday, April 20, 2005 5:38 AM

To: secretary

Cc: Coen, Mitchell (London); Dye, Jon (GMI); Guilfoile, Maureen (OGC); Kapustiak, Wendell (TCS,
Ff&o Chcgo Ops); Fullick, John (MLCE)

Subject: CESR/CFTC Work Programme

Dear Sir or Madam,

I am responding on behalf of Merrill Lynch International to the request for comment on the joint CESR-
CFTC communiqué dated 31*. March 2005 relating to the proposed common regulatory work
programme.

| feel that the scope of the communiqué reflects well the issues discussed at the two day round table
in Paris in April 2005. Nevertheless, the project, as set out in the communiqué, does not explicitly
include consultation with industry practitioners, let alone set out a preliminary frequency for such
consultation. One of the strengths of the recent round table was that it unified regulators and
practitioners. Without explicit provision for discussion with industry practitioners, the proposed project
might result in decisions formulated first by the joint Task Force, and only subsequently presented to
industry practitioners such as the firm which | represent.

Yours faithfully,

John Mathias

Director of Financial Futures & Options
Merrill Lynch International

2 King Edward St.

London EC1A 1HQ

Great Britain.

If you are not an intended recipient of this e-mail, please notify the sender, delete it and do not
read, act upon, print, disclose, copy, retain or redistribute it. Click here for important
additional terms relating to this e-mail.  http://www.ml.com/email_terms/
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Ms. Jean A. Webb

Office of the Secretariat

Commodity Futures Trading Commission
1155 21 Street, N.W.

Washington, D.C. 20581

May 12, 2005

Response to CESR/ 05-245;
CESR-CFTC Communiqué requesting comment on a common work
programme to facilitate trans-Atlantic derivatives business

Dear Ms. Webb:

U.S. Futures Exchange, L.L.C. (USFE) and Eurex (together, “the Exchanges”), appreciate the
opportunity to comment on the Committee of European Securities Regulators (CESR)--Commodity
Futures Trading Commission (CFTC) Communiqué requesting comment on a common work
programme to facilitate trans-Atlantic derivatives business (the “Communiqué”).

USFE is an all-electronic futures and options exchange which on February 4, 2004, was designated by
the CFTC as a U.S. contract market. USFE is 80% owned by a U.S. subsidiary of Eurex Frankfurt, AG,
and 20% by a Delaware limited partnership. USFE is recognized to do business in fourteen
jurisdictions.

Eurex, an all-electronic market, is the world’s largest futures and options exchange. Eurex was
created in 1998 with the merger of DTB (Deutsche Terminbodrse) and SOFFEX (Swiss Options and
Financial Futures Exchange). Eurex is a public company, jointly operated by Deutsche Borse AG and
SWX Swiss Exchange. Eurex is approved to conduct business in twenty-eight jurisdictions.

All USFE transactions are cleared by The Clearing Corporation, an independent clearing house which
is registered by the CFTC as a Derivatives Clearing Organization. Transactions executed on Eurex
are cleared by Eurex Clearing, AG. Currently, as the result of a link agreement between CCorp and
Eurex Clearing, transactions in futures contracts executed on Eurex can be carried by CCorp Clearing
participants. USFE has asked the CFTC’s permission to use the clearing link to enable transactions
executed on USFE to be carried by Eurex Clearing members. Upon the CFTC granting its permission
to use the clearing link, USFE will list for trading, and treat as fungible, a number of Euro-denominated
contracts that are currently listed for trading on Eurex. Accordingly, the Exchanges have a profound
interest in the issues on which CESR and the CFTC are seeking comment.



Eurex US response to CESR/ 05-245

§ General comments

The Exchanges applaud the CESR and the CFTC for their foresight in raising for discussion and
consideration issues related to trans-Atlantic access, and commend this initiative to facilitate trans-
Atlantic derivatives business.

Clearly, the derivatives business in Europe and the United States is more inter-dependent than ever
before. As described generally in the Communiqué, the Exchanges include among their participants,
both “local and distant customers and intermediaries.” The CESR-CFTC plan to enhance transparency
of the relevant regulatory requirements regarding intermediated and direct access to foreign markets
will benefit our respective members greatly.

Moreover, the plan’s focus on simplifying access or recognition procedures for markets and
intermediaries is vitally important to the derivatives industry. The enhanced competition occasioned by
Eurex’s recent initiative to launch a U.S. designated contract market has resulted in dramatically lower
transaction costs and substantial growth in overall trading activity. Despite the predictable benefits to
market users which come from enhanced competition, entering a new market can be a difficult, if not a
daunting undertaking. Greater transparency in, and any easing of, the application process to
commence and operate cross-border business would encourage greater competition in these markets.
In this regard, the Communiqué’s inclusion of “substituted compliance, reliance or recognition-like
procedures,” for consideration by the Task Force is likely to be especially helpful.

§ Some considerations

With respect to the request for comment on the issues set forth in the work programme, the Exchanges
recommend the following for consideration:

1. The work programme make clear that its focus is not limited to regulatory requirements that
apply uniquely to derivatives trading or derivatives businesses and that it include, as relevant,
requirements which may apply more generally to financial services companies or markets.
Thus, for example, it would be understood that “account opening procedures” would include a
comparison of applicable anti-money laundering (AML) requirements, whether or not these
requirements apply to derivatives firms as a consequence of an authority’s oversight generally
of financial services firms or as a direct requirement applicable to derivatives firms.

2. The work programme make clear that substituted compliance or reliance may also be a
practical arrangement applicable to on-going requirements for recognized persons or markets,
specifically as a means of addressing duplicative or inconsistent requirements. For example,
one way of avoiding duplicative or inconsistent record-keeping requirements would be for the
authorities to agree on a system whereby an entity which operates in multiple jurisdictions
could, based on concepts of substituted compliance, adhere to a single standard.

3. The work programme sets forth a very ambitious timetable. It might be conducive to
accomplishment of these goals to also set forth intermediate targets and to make clear that
the authorities will take steps to make final the intermediate goals as they are reached.
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Eurex US response to CESR/ 05-245

§ Conclusion

The CESR-CFTC Communiqué is an important and valuable step in reducing regulatory duplication,
lowering regulatory barriers and enhancing the transparency of the requirements of the national
regulatory authorities. This consultative process between the CESR and the CFTC holds a great deal
of promise in facilitating trans-Atlantic derivatives business to the benefit of customers, market users
and the markets themselves. Insofar as this important CESR-CFTC initiative necessarily will also
affect the European national regulatory authorities, we hope that the Task Force will consult, and
closely coordinate its work, with those regulatory authorities. Through such consultation and
cooperation CESR and the CFTC will ensure that the Task Force considers the views and interests of
all European national regulatory authorities in its deliberations regarding these important issues. We
hope that you find our comments useful in implementing the work programme, and the Exchanges look
forward to continue working with CESR and the CFTC on successfully reaching the goals set forth in
the Communiqué.

Yours faithfully,

At Syt

Satish Nandapurkar
CEO

Cc: Acting Chairman Sharon Brown-Hruska
Commissioner Walter L. Lukken
Commissioner Fred Hatfield

Commissioner Michael V. Dunn
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Comments of MEFF on a common CESR-CETC work programme to
facilitate trans-Atlantic derivatives business

MEFF welcomes the initiative of the CESR and the CFTC to facilitate trans-Altlantic
derivatives business and is ready to cooperate with the Task Force in the way the Task
Force finds appropriate.

If anything, we have to regret that the United States S.E.C. is not involved in the initiative
at this point in time. From our perspective, equity options are also derivatives and should
not be left out of the scope of the initiative. For the same reason, we hope that the dual
supervision of single-stock futures and narrow-based index products in the U.S. will not be
a discriminating factor in respect of this work programme.

With respect to the issues affecting the conduct of trans-Atlantic business, we certainly
agree with the goal to enhance transparency and clarity of regulatory requirements, but
being this an undisputable objective, we think that the end goal should be to find a
shortcut so that registered companies on one side of the Atlantic easily access approved
products and exchanges on the other side.

From the point of view of an investor, a U.S. investor should be able to use any derivative
product listed on E.U. Exchanges with only the restrictions and disclosures applicable to
comparable activity in the U.S.; and of course viceversa.

The current time it takes to get approval for a firm to operate in a trans-Atlantic market is
too long. Any effort to shorten that time is welcome.

The creation of a template of core information should focus on identifying differences in
the areas of:

- legislation applicable to investment services companies.

- market practices.

- protection of customer funds.

- recognition of members firms, products, exchanges and clearing houses.

Identifying differences should help investors and investment services companies to
comply with requirements different from those in their home countries.
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NEW YORK

BOARD OF TRADFE

May 13, 2005
Secretary
Commodity Futures Trading Commission
1155 21st Street, N.W.
Washington, D.C. 20581
CFTC/CESR work program

Gentlemen:

The Board of Trade of the City of New York, Inc. (“NYBOT”) is pleased to
submit this letter with respect to the proposed work program (the “Work Program”)
outlined in the CFTC-CESR Communique on a Common Work Program to Facilitate
Trans-Atlantic Derivatives Business, issued on March 31, 2005. NYBOT is a CFTC
designated contract market that offers futures and options trading in both agricultural
and financial products. Transactions effected on NYBOT are cleared by its subsidiary,
the New York Clearing Corporation (“NYCC”), which acts as a central counterparty.

The Communique references, as one of the broad themes elicited from the
discussions held during the Round — Table conducted on February 10-11, 2005, that

“markets, intermediaries and market users support elimination of inappropriate
or unnecessary barriers that could unduly constrain the structure of their global
operations or limit their transactional preferences (i.e. which markets, products
or firms) in the US and the EU.”

We believe that one such barrier which should be addressed by the Work Program is the
ability of EU firms to become direct members of US clearing corporations.

As a case in point, NYBOT’s coffee and sugar futures contracts are not only
traded internationally, but are delivered outside of the US. In the case of sugar (which is
loaded on boats) delivery is made at seller’s election from various international ports,
whereas coffee is delivered by warehouse receipts issued by warehouses located in
several European cities. Deliveries can only be made through firms that are members of
NYCC, referred to as “clearing members”. Firms located in EU countries who actively



trade NYBOT products for their own accounts have expressed a desire to become such
clearing members of NYCC in order to avoid the cost and inconvenience of establishing
an account with a US entity that is a clearing member. However, NYCC has not been
able to grant these requests because of the risk that, if the firm were to become insolvent,
an administrator or liquidator exercising powers under the jurisdiction in which the firm
was organized might be able to disregard the terms of the NYCC default rules and
procedures and thereby destabilize the financial security of the clearing house. Such a
threat clearly hinders the transacting of transatlantic business and needlessly forces EU
firms to either establish relationships with US intermediaries or set up US operations
themselves. Thus, while NYCC might be eligible for recognition by EU authorities as a
clearing house, it cannot function as such vis-a-vis EU firms that desire to transact
directly with it.

There are no obvious policy reasons why a clearinghouse organized overseas,
which is authorized to provide services in an EU country, should not be afforded the
same protections from insolvency laws as are clearing houses located in the home
country. The most efficient way to manifest this protection, —i.e., settlement finality
directive or legislation, may be open to discussion but the approach agreed upon should
be consistently applied.

If we can be of any assistance in your consideration of this issue please contact
the undersigned at (212) 748-4083 or at ahirschfeld@nybot.com.

Very Truly Yours,

Audrey R. Hirschfeld
Senior Vice President & General Counsel
New York Board of Trade
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cmee

Chicago Mercantile Exchange

20 South Wacker Drive 312/930.8275 tel
Craig S. Donohue Chicago, IL 60606-7499 312/930.32009 fax
Chief Executive Officer WWW.Cme.com

May 16, 2005

VIA ELECTRONIC DELIVERY

Jean A. Webb

Secretary to the Commission
Commodity Futures Trading Commission
Three Lafayette Centre

1155 21 Street, N.W.

Washington, D.C. 20581

Re: Proposed CESR/CFTC Work Programme

Dear Ms. Webb:

The Chicago Mercantile Exchange Inc. (“CME” or “Exchange”) welcomes the opportunity
to comment upon the Committee of European Securities Regulators’ (“CESR”) and the
Commodity Futures Trading Commission’s (the “Commission”) proposed work program to
facilitate trans-Atlantic derivatives business. (the “Rule”). CME is currently the largest futures
exchange in the United States and the largest derivatives clearing organization in the world. As
an international marketplace, CME brings together buyers and sellers on its CME® Globex®
electronic trading platform and trading floors. CME offers futures and options on futures
primarily in four product areas: interest rates, stock indexes, foreign exchange and commaodities.
As a pioneer in the globalization of the futures markets, CME has helped to expand the
customer base for futures products beyond traditional boundaries. CME Globex, for example, is
available to users around the world for more than 23 hours a day and five days a week. To
satisfy the increasing demands of the international marketplace, CME has established and
operates Globex trading hubs in seven foreign jurisdictions: Amsterdam, Dublin, Frankfurt,
Gibraltar, London, Milan and Paris. CME believes that its significant global expertise and
experience will provide the CESR and the CFTC with a unique and valuable perspective on the
matters discussed herein.

According to the Communiqué, the CESR and the CFTC desire to constitute a task
force, drawn from the CESR and CFTC (the “Task Force”), to examine three areas. First, the
Task Force intends to review the availability and clarity of the regulatory information that permits
market professionals and end-users located outside of a jurisdiction to know when registration is
required, the types of products that may be traded, the rules that govern trading, and whom to
contact for additional information and guidance.

CME supports the effort to enhance the transparency of a jurisdiction’s regulatory
requirements. When market participants have easier access and a better understanding of a
jurisdiction’s requirements, we believe that the pace of access will be increased and market
access costs will be reduced. Moreover, in seeking to promote transparency, we believe that
the Task Force should examine asymmetrical disclosure requirements. For example, in the
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United States, an individual can obtain the identity and disciplinary history of any registered
entity (through the National Futures Association). In the European Union, however, such a
mechanism does not exist. Ensuring that transparency is both adequate to protect market
integrity and consistent across jurisdictions will benefit customers, intermediaries and markets
alike.

Second, the Task Force proposes to review, with an eye to simplifying, the information
that CESR members and the CFTC require markets and intermediaries to submit to the
agencies in order to commence and operate cross border business.

CME supports the Task Force’s desire to explore ways to simplify the process for
obtaining the authority to operate a cross-border business. In simplifying any such process,
however, the CESR and the CFTC should closely guard market integrity and seek best-practice
solutions that discourage regulatory arbitrage. While simplification is a laudable and important
goal, it should not be used to justify reducing customer protection or market integrity.

Finally, the Task Force proposes to take steps to ensure that CESR and CFTC are
aware of matters that may have substantial cross-border impact, and that the agencies consult
with each other about such matters.

CME agrees that the CESR and the CFTC should coordinate efforts with respect to
significant cross-border issues. We believe, however, that the industry should have the
opportunity to participate in all such matters, as well as the major initiatives of the Task Force.
Agency consultation without adequate input from markets and intermediaries is likely to result in
non-optimal solutions.

Although not specifically discussed in the Communiqué, but in response to the CESR’s
and the CFTC’s request for additional views on the proposed plans of the Task Force, CME
believes that the Task Force should more broadly review some important differences between
the regulatory regimes of the U.S. and the EU. For example, a non-U.S. market seeking to
register and operate as a designated or exempt contract market in the U.S. is only required to
obtain regulatory approval from a single governmental agency, the CFTC. After receiving
regulatory approval from the CFTC to operate in the U.S., the non-U.S. market is then able to
transact business throughout the U.S. in all fifty states. However, the process of registering and
operating a market in the EU member states requires multiple approvals from multiple
regulatory agencies. Although the EU’s Intermarket Services Directive (“ISD”) seeks to allow an
entity to register in one EU member state and then “pass-port” throughout the other EU member
states, the entity is still required to register in each EU member state that it seeks to conduct
business, as well as maintain compliance with the various member states’ prudential standards,
which may relate to issues of fithess, authorization, capital requirements and the protection of
client assets. Moreover, because the ISD is merely a directive—and not the law of the EU—the
member states have broad discretion with respect to the implementation and enforcement of the
ISD’s provisions. Registering and operating a non-EU entity can thus be time-consuming and
costly.

Moreover, in contrast to the U.S., the EU’s regulatory regime does not impose certain
information collection requirements, such as large trader reporting, person-specific user IDs,
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and underlying account numbers. In the U.S., these data elements help exchanges to detect
various types of violative conduct, including front-running, trading ahead and wash trades. To
the extent that exchanges in both the U.S. and the EU have access to such data elements, we
believe that such access would promote the detection of inter-exchange cross-border
misconduct. We thus believe that ascertaining the comparability of such requirements should
be a focus of the Task Force.

Conclusion
CME appreciates the opportunity to comment upon the proposal. If you have any
qguestions or comments, please do not hesitate to contact me, Matthew F. Kluchenek, Director
and Associate General Counsel, at (312) 338-2861, or Eric Wolff, Managing Director, Market
Regulation, at (312) 930-3255.
Sincerely,

Crdg § Qrandin

Craig S. Donohue
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Bernard W. Dan
President and
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May 17, 2005

Jean A. Webb

Secretary

Office of the Secretariat

Commodity Futures Trading Commission
Three Lafayette Centre

1155 21" Street, NW

Washington DC 20581

Dear Ms. Webb:

The Board of Trade of the City of Chicago, Inc. (“CBOT”) welcomes the opportunity to
comment on a proposed work program to facilitate the conduct and supervision of trans-

Atlantic derivatives business.

We applaud the initiative shown by the CFTC and CESR and share your view that much
can be done to minimize the regulatory costs that discourage trans-Atlantic commerce
without compromising the protections that your regulatory regimes provide.

As its electronic trading system has grown, the CBOT has secured the regulatory
approvals necessary to allow its electronic trading system to be accessed from a number
of jurisdictions, including many of those included in CESR. In the course of this process,
we have gained experience as a consumer, if you will, of recognition services. We are
happy to share our observations with you and hope that you find them helpful.

I. Enhanced Transparency and Regulatory Requirements

We encourage the Task Force to promote the transparency of applicable laws, rules and
regulations that apply to financial market activities conducted across jurisdictions
represented on the Task Force. This review should include not just the relatively simple
matter of identifying the particular agencies with responsibility for licensing and
regulating markets, clearinghouses, intermediaries and other persons, but should also
extend to the identification and analysis of customer protection standards and information
handling. In addition to market-specific laws and regulations, transparency of matters
such as variation and applicability of bankruptcy laws should be considered as well since
they are integral components of effective customer protection regimes. .

As markets become truly transnational, remote clearing memberships and cross-border
clearing links could give rise to latent risks that need to be identified and evaluated m
advance. We respect the right of each jurisdiction to make its own judgments about the

141 W. Jackson Blvd.
Chicagoe, tllinois 60604-2994
312 435-3606

Fax; 312 347-4259



proper means of ensuring market integrity and customer protection, but, the
establishment of the Task Force indicates that the CFTC and CESR already recognize
that markets operate more efficiently where regulatory standards are uniform. To the
extent that such standardization is not feasible, the Task Force would perform a
substantial service by shining light on the differences, giving market participants a
complete picture of the regulatory landscape, and a way to assess the attendant risks
accurately. Disclosures to customers about variances in how their funds and activities are
handled and protected will likely be an important part of creating meaningful
transparency about the varying systems in place across U.S. and CESR jurisdictions.

II. Simplified Access or Recognition Procedures

The CBOT has dedicated considerable resources toward the completion of various
requests and applications in a number of jurisdictions. We have been frustrated by forms
that require the same information fo be presented in different formats, and have watched
our foreign legal fees increase without any reasonable prospect of generating equivalent
revenue from those jurisdictions. We have two observations.

First, we commend the members of CESR for handling our requests for recognition
promptly and professionally. We have had experiences elsewhere that have increased our
appreciation in this regard.

Second, we endorse the view that a standardized application for recognition, which
requests the same information in the same format, is a laudable goal. We believe,
however, that it 1s a highly ambitious goal, and one that may require the deployment of
significant resources to achieve.

We would be pleased to be proven wrong on this point, but we would also be pleased if
you were to consider a less ambitious goal that would have the prospect of benefiting the
current generation of market participants: the standardization of reporting requirements
for recognized exchanges.

Each jurisdiction has its own rules regarding electronic access to foreign derivatives
markets. In some European nations, no regulatory approval is required at all. In others, no
regulatory approval is required for institutions to have electronic access. In a third
category, an exemption from the exchange registration requirement is required. In
another, a license is required. In still others, formal recognition must be secured.

When some form of formal action is required, the regulator typically imposes reporting
requirements. Generally speaking, these requirements call for similar kinds of
information, but in formats that require the reports to be customized for each regulator. In
virtually every instance (e.g., rule changes, volume information, significant
developments), the information is or could easily be made available on exchange
websites.



We ask the members of CESR to permit a foreign exchange to satisfy its reporting
requirements by posting the required information on its web site, or by making it
available via a third party site, such as www.exchange-handbook.co.uk.

Itl. Targeted consultation on cross-border issues

The three issues raised in the communiqué for targeted consultation are: acceptable
market practice under U.S. and EU laws; responsibility of markets with respect to
proprietary trading; and protection of customer funds. The CBOT agrees that these are
important 1ssues that deserve attention. It is clear that there are differences in systems
among the participating countries that should be made clear to market participants and
customers alike.

Conclusion

As we have stated before, decisions being made now with regard to policies and
protocols for cross-border business are setting critically important and influential
precedents that will impact the global derivatives industry for years to come. Thank you
for the opportunity to comment. We are available to assist the Task Force in its efforts
and look forward to the successful completion of its work.

Sincerely,

Ww@

Bernard W. Dan
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des Entreprises d'Investissement

Une version francaise de ce
document est disponible en

page 3.

CESR REQUEST FOR COMMENTS

(Ref: CESR/05-245)

CESR-CFTC common work programme to facilitate trans-
Atlantic derivatives business

Answer by the French Association of Investment Firms (AFEI)

1. The French Association of Investment Firms (AFEI) comprises some 130 investment service
providers, most of them investment firms, as well as credit institutions authorised to provide investment
services. The majority of our members operate in the derivatives markets, both in Europe and in the USA.
AFEI is therefore attentive to developments in these markets and, in particular, to plans for the expansion
of European markets in the USA.

2.  AFEl welcomes the joint CESR-CFTC initiative to facilitate trans-Atlantic business in
derivatives. These fast-growing markets are, by nature, global; and clients are increasingly demanding
open access to all of them. Reducing barriers to trans-Atlantic business will therefore respond to the
growing expectations of market participants.

3. The work programme, based on (1) enhancing the transparency and clarity of regulatory
requirements, (2) simplifying access and recognition procedures, and (3) solving specific cross-border
issues, is an ambitious one. And while AFEI applauds that ambition, we feel that not enough detail has
been provided about the execution of the programme and, in particular, the expected deliverables.
The joint programme undertaken by the CFTC and CESR should seek to quickly achieve substantive
progress in the way that market participants carry on their trans-Atlantic business, with particular
emphasis on mutual recognition procedures, harmonised regulatory requirements, and the elimination of
overlaps.

4.  Furthermore, insofar as the main hindrances to trans-Atlantic activity were identified several years
ago, AFEI is disappointed that the three-year timetable planned by CESR-CFTC is so lengthy. The
proposed time horizon must not impede significant progress in reducing barriers to trans-Atlantic
derivatives business.

5. To expedite trans-Atlantic dialogue on derivatives markets, AFEI suggests making a distinction
between retail and institutional clients, since the requisite levels of protection are not necessarily the
same in both cases. Accordingly, it should be possible to make faster progress in opening up the
institutional market, which requires fewer regulatory safeguards.

AFEI @ 13, rue Auber 4 75009 Paris
Téléphone : 01 53 83 00 70 4 Télécopie : 01 53 83 00 83 @ http://www.afei.com € E-mail : info@afei.com
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6. AFEI also wants the CESR-CFTC Task Force to address differences between European and US
practices and supervisory procedures in the field of clearing.

7.  AFEIl will pay close attention to the initial work of the CESR-CFTC Task Force. We urge the Task
Force to ensure a high level of transparency in its operations and to consult proactively with market
participants. We wish to know whether the membership of the Advisory Committees has been decided
upon and we propose that a representative of French investment firms be included on one or more of
those committees.
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