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and (3) of the Act and such other
identifying background information as
may be specified.

(2) The agricultural trade option
merchant’s application must also
include its most recent annual financial
statements certified by an independent
certified public accountant in
accordance with generally accepted
auditing standards prepared within the
prior 12 months.

(3) These applications must be
supplemented to include any changes in
the information required to be provided
thereon on a form specified by the
National Futures Association and
approved by the Commission.

(f) Withdrawal of application for
registration; denial, suspension and
revocation of registration. The
provisions of §§3.51, 3.55, 3.56 and
3.60 shall apply to applicants for
registration and registrants as
agricultural trade options merchants
and their associated persons under this
part 3 as though they were an applicant
or registrant in any capacity under the
Act.

(g) Withdrawal from registration. An
agricultural trade option merchant that
has ceased or has not commenced
engaging in activities requiring
registration may withdraw from
registration 30 days after notifying the
National Futures Association on the
specified form of its intent to do so,
unless otherwise notified by the
Commission. Such a withdrawal
notification must include information
identifying the location of, and the
custodian authorized to release, the
agricultural trade option merchant’s
records, a statement of the disposition of
customer positions, cash balances,
securities or other property and a
statement that no obligations to
customers arising from agricultural
trade options remain outstanding.

(h) Dual registration of associated
persons. An associated person of an
agricultural trade option merchant may
be associated with other registrants
subject to the provision of § 3.12(f).

3. Section 3.14 is removed and
reserved.

PART 32—REGULATION OF
COMMODITY OPTION TRANSACTIONS

4. The authority citation for part 32
continues to read as follows:
Authority: 7 U.S.C. 2, 6c and 12a.

5. Section 32.2 is republished for the
convenience of the reader:

§32.2 Prohibited transactions.
Notwithstanding the provisions of

§ 32.11, no person may offer to enter

into, confirm the execution of, or

maintain a position in, any transaction
in interstate commerce involving wheat,
cotton, rice, corn, oats, barley, rye,
flaxseed, grain sorghums, mill feeds,
butter, eggs, solanum tuberosum (Irish
potatoes), wool, wool tops, fats and oils
(including lard, tallow, cottonseed oil,
peanut oil, soybean oil and all other fats
and oils), cottonseed meal, cottonseed,
peanuts, soybeans, soybean meal,
livestock, livestock products, and frozen
concentrated orange juice if the
transaction is or is held out to be of the
character of, or is commonly known to
the trade as an “option,” “privilege,”
“indemnity,” “bid,” “offer,” “put,”
“call,” “advance guarantee,” or “decline
guarantee,” except as provided under
§ 32.13 of this part.

6. Section 32.13 is revised to read as
follows:

§32.13 Exemption from prohibition of
commodity option transactions for trade
options on certain agricultural
commodities.

(a) The provisions of § 32.11 shall not
apply to the solicitation or acceptance of
orders for, or the acceptance of money,
securities or property in connection
with, the purchase or sale of any
commodity option on a physical
commodity listed in § 32.2 by a person
who is a producer, processor, or
commercial user of, or a merchant
handing or selling inputs used in the
production of, the commodity which is
the subject of the commodity option
transaction, or the products or
byproducts thereof, or a bank routinely
engaged in the financing of such
businesses, if all of the following
conditions are met at the time of the
solicitation or acceptance:

(1) That person is registered with the
Commission as an agricultural trade
option merchant and that person’s
associated persons and their supervisors
are registered as associated persons of
an agricultural trade option merchant
under § 3.13 of this chapter.

(2) The option offered by the
agricultural trade option merchant is
offered to a producer, processor, or
commercial user of, or a merchant
handling, the commodity which is the
subject of the commodity option
transaction, or the products or
byproducts thereof, and such producer,
processor, commercial user, or merchant
is offered or enters into the commodity
option transaction solely for purposes
related to its business as such.

(3) [Reserved]

(4) To the extent that the customer
makes payment of the purchase price to
the agricultural trade option merchant
prior to option expiration or exercise,
that amount:

(i) May only be used by the
agricultural trade option merchant to
purchase a covering position on a
contract market designated under
section 6 of the Act or part 33 of this
chapter; and

(ii) Any amount not so used shall be
treated as belonging to the customer
until option expiration or exercise as
provided under and in accordance with
§32.6.

(5) Producers may not:

(i) Grant or sell a put option; or

(i) Grant or sell a call option, except
to the extent that such a call option is
purchased or combined with a
purchased or long put option position,
and only to the extent that the
customer’s call option position does not
exceed the customer’s put option
position in the amount to be delivered.
Provided, however, that the options
must be entered into simultaneously
and expire simultaneously or at any
time that one or the other option is
exercised.

(6) All option contracts, including all
terms and conditions, offered or sold
pursuant to this section shall be in
writing, a signed copy of which shall be
provided to the customer, or if the
contract is verbal, it shall be confirmed
in a writing which includes all terms
and conditions, signed by the
agricultural trade option merchant, and
provided to the customer within 48
hours.

(7) Prior to the entry by a customer
into the first option transaction with an
agricultural trade option merchant, the
agricultural trade option merchant shall
furnish, through written or electronic
media, a summary disclosure statement
to the option customer. The summary
disclosure statement shall include:

(i) The following statements in
boldface type on the first page(s) of the
summary disclosure statement:

This brief statement does not disclose all
of the risks and other significant aspects of
trading in community trade options. You are
encouraged to seek out as much information
as possible from sources other than the
person selling you this option about the use
and risks of option contracts before entering
into this contract. The issuer of your option
should be willing and able to answer clearly
any of your questions.

Appropriateness of Option Contracts

Option contracts may result in the total
loss of any funds you pay to the issuer of
your option. You should carefully consider
whether trading in such instruments is
appropriate for you in light of your
experience, objectives, financial resources
and other relevant circumstances. The issuer
of your option contract should be willing and
able to explain the financial outcome of your
option contract under different market
conditions. You should also be aware that
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this option is not issued by, guaranteed by,
or traded on or subject to the rules of a
futures exchange. You may be able to obtain
a similar contract or execute a similar risk
management strategy using an instrument
traded on a futures exchange which offers
greater regulatory and financial protections.

Costs and Fees Associated With an Option
Contract

Before entering into an option contract,
you should understand all of the costs
associated with it. These include the option
premium, commissions, fees, costs associated
with delivery if the option requires
settlement by delivery upon its exercise and
any other charges which may be incurred. All
of these costs and fees must be specified in
the terms of your option contract.

Know and Understand the Terms of the
Option Contract

Before entering into an option contract,
you should know and understand all of the
option contract’s terms. All of the option
contract’s terms should be included in the
written contract, or for a verbal agreement, in
a written confirmation. You should receive a
signed copy of either the written contract or
of the written confirmation. Your option
contract should include contract terms
setting:

(A) The total quantity of commodity
underlying the option contract;

(B) The strike price(s) of the option
contract;

(C) The procedure for exercise of the
option contract, including when you can
exercise and the latest time and date for
exercise;

(D) Whether the option can be offset or
canceled prior to expiration;

(E) Whether settlement of the option is for
cash or by delivery of the commodity;

(F) If settlement is by delivery, the delivery
location or locations, the quality or grade of
commodity to be delivered and how
adjustments to price for deviations from
stated quality or grade are determined;

(G) If settlement is by cash, the method for
determining the cash-settlement price; and

(H) The cost and method of payment.

Business Use of Trade Options

In order to comply with the law, you must
be buying this option for business-related
purposes. The terms and structure of the
contracts must therefore relate to your
activity or commitments in the underlying
cash market. Any amendments allowed to the
option contract or its cancellation or offset
prior to its expiration date must reflect
changes in your activity, in your
commitments in the underlying cash market
or in the carrying of inventory. Producers are
not permitted to enter into short call options
unless the producer also enters into a long
put option contract for the same amount or
more of the commodity, at the same time and
with the same expiration date. Producers are
not permitted to sell put options, whether
alone or in combination with a call option.

Dispute Resolution

If a dispute should arise under the terms
of this trade option contract, you have the
right to choose to use the reparations

program run by the Commodity Futures
Trading Commission or any other dispute
resolution forum provided to you under the
terms of your customer agreement or by law.
For more information on the Commission’s
Reparations Program contact: Office of
Proceedings, Commodity Futures Trading
Commission, Three Lafayette Centre, 1155
21st Street, NW, Washington, DC 20581,
(202) 418-5250.

Acknowledgment of Receipt

The Commodity Futures Trading
Commission requires that all customers
receive and acknowledge receipt of this
disclosure statement. The Commodity
Futures Trading Commission does not intend
this statement as a recommendation or
endorsement of agricultural trade options.
These commodity options have not been
approved or disapproved by the Commodity
Futures Trading Commission, nor has the
Commission passed upon the accuracy or
adequacy of this disclosure statement. Any
representation to the contrary is a violation
of the Commodity Exchange Act and Federal
regulations.

(ii) The following acknowledgment
section:
I hereby acknowledge that I have received

and understood this summary risk disclosure
statement.

(Date)

Signature of Customer

(8) An agricultural trade option
merchant may not require a customer to
waive the right to seek reparations
under section 14 of the Act and part 12
of this chapter by an agreement or
understanding to submit a claim or
grievance to a specified settlement
procedure prior to the time a claim or
grievance arises. An agricultural trade
option merchant, when notifying a
customer of its intent to submit a claim
or grievance to arbitration under a pre-
existing agreement, must advise the
customer in writing that the customer
within forty-five days may elect to seek
reparations under Section 14 of the Act
and part 12 of this chapter.

(b) Report of account information.
Agricultural trade option merchants
must provide to customers with open
positions the following information:

(1) Within two business days of the
offset, cancellation or settlement of the
option for cash, or of the amendment of
the expiration of the option, a statement
of profit or loss on the transaction and
on the account;

(2) In response to a customer’s
request, current commodity price
quotes, all other information relevant to
the customer’s position or account, and
the amount of any funds owed by, or to,
the customer within one business day if
responding orally and within two
business days if responding in writing;

(3) Written, verbal or electronic notice
of the expiration date of each option
which will expire within the subsequent
calendar month.

(c) Recordkeeping. Agricultural trade
option merchants shall keep full,
complete and systematic books and
records together with all pertinent data
and memoranda of or relating to
agricultural trade option transactions,
covering transactions, and all written or
electronic customer solicitation
materials. Agricultural trade option
merchants shall maintain such books
and records as specified in § 1.31 of this
chapter, and report to the Commission
as provided for in this paragraph (c) and
paragraph (d) of this section and as the
Commission may otherwise require by
rule, regulation, or order. Such books
and records shall be open at all times to
inspection by any representative of the
Commission and the United States
Department of Justice.

(d) Reports. Agricultural trade option
merchants must file annual reports with
the Commission at its Washington, DC,
headquarters within ninety days after
the close of the agricultural trade option
merchant’s fiscal year, in the form and
manner specified by the Commission,
which shall contain the following
information:

(1) By commodity and put, call or
combined option

(i) Total number of new contracts
entered into during the reporting period;

(ii) Total quantity of commodity
underlying new contracts entered into
during the reporting period;

(iii) Total number of contracts
outstanding at the end of the reporting
period;

(iv) Total quantity of underlying
commodity outstanding under option
contracts at the end of the reporting
period;

(v) Total number of options exercised
during the reporting period; and

(vi) Total quantity of commodity
underlying the options exercised during
the reporting period.

(2) Total number of customers by
commodity with open option contracts
at the end of the reporting period.

(e) Special calls. Upon special call by
the Commission for information relating
to agricultural trade options offered or
sold on the dates specified in the call,
each agricultural trade option merchant
shall furnish to the Commission within
the time specified the following
information as specified in the call:

(1) All positions and transactions in
agricultural trade options, including
information on the identity of
agricultural trade option customers and
on the value of premiums, fees,
commissions, or charges other than
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option premiums, collected on such
transactions.

(2) All related positions and
transactions for future delivery or
options on contracts for future delivery
or on physicals on all contract markets.

(3) All related positions and
transactions in cash commodities, their
products, and by-products.

(f) Internal controls. (1) Each
agricultural trade option merchant
registered with the Commission shall
prepare, maintain and preserve
information relating to its written
policies, procedures, or systems
concerning the agricultural trade option
merchant’s internal controls with
respect to market risk, credit risk, and
other risks created by the agricultural
trade option merchant’s activities,
including systems and policies for
supervising, monitoring, reporting and
reviewing trading activities in
agricultural trade options; policies for
hedging or managing risk created by
trading activities in agricultural trade
options, including a description of the
types of reviews conducted to monitor
positions; and policies relating to
restrictions or limitations on trading
activities.

(2) The financial statements of the
agricultural trade option merchant must
on an annual basis be audited by a
certified public accountant in
accordance with generally accepted
auditing standards.

(3) The agricultural trade option
merchant must file with the
Commission a copy of its certified
financial statements within 90 days after
the close of the agricultural trade option
merchant’s fiscal year.

(4) The agricultural trade option
merchant must perform a reconciliation
of its books at least monthly.

(5) The agricultural trade option
merchant:

(i) Must report immediately if its net
worth falls below the level prescribed in
§3.13(d)(1)(i) of this chapter, and must
report within three days discovery of a
material inadequacy in its financial
statements by an independent public
accountant or any state or federal
agency performing an audit of its
financial statements, such report to be
made to the Commission by facsimile,
telegraphic or other similar electronic
notice; and

(ii) Within five business days after
giving such notice, the agricultural trade
option merchant must file a written
report with the Commission stating
what steps have been taken or are being
taken to correct the material
inadequacy.

(6) If the agricultural trade option
merchant’s net worth falls below the

level prescribed in § 3.13(d)(1)(i) of this
chapter, it must immediately cease
offering or entering into new option
transactions and must notify customers
having premiums which the agricultural
trade option merchant is holding under
paragraph (a)(4) of this section that such
customers can obtain an immediate
refund of that premium amount, thereby
closing the option position.

(g) Exemption.

(1) The provisions of §§3.13, 32.2,
32.11 of this chapter and this section
shall not apply to a commodity option
offered by a person which has a
reasonable basis to believe that:

(i) The option is offered to a producer,
processor, or commercial user of, or a
merchant handling, the commodity
which is the subject of the commodity
option transaction, or the products or
byproducts thereof;

(ii) Such producer, processor,
commercial user or merchant is offered
or enters into the commodity option
transaction solely for purposes related
to its business as such; and

(iii) Each party to the option contract
has a net worth of not less than $10
million or the party’s obligations on the
option are guaranteed by a person
which has a net worth of $10 million
and has a majority ownership interest
in, is owned by, or is under common
ownership with, the party to the option.

(2) Provided, however, that § 32.9
continues to apply to such option
transactions.

Issued this 29th day of November, 1999, in
Washington, DC, by the Commodity Futures
Trading Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 99-31453 Filed 12—3-99; 8:45 am]
BILLING CODE 6351-01-P

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Part 270

[Release Nos. IC-24177, |IA-1846; File No.
S7-22-98]

RIN 3235-AH02

Temporary Exemption for Certain
Investment Advisers

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Commission is adopting
amendments to the rule under the
Investment Company Act of 1940 that
permits an investment adviser to advise
an investment company under a
temporary contract that the investment

company'’s shareholders have not
approved. The amendments expand the
circumstances in which the exemption
provided by the rule is available, to
include a merger or similar business
combination involving an investment
company’s adviser. The amendments
also lengthen the maximum duration of
the temporary contract. The
amendments will permit more
investment advisers to rely on the rule
rather than seek individual exemptions
from the Commission, and will continue
to protect the interests of investors
pending their vote on a new advisory
contract.

EFFECTIVE DATE: The rule amendments
will be effective December 13, 1999.

FOR FURTHER INFORMATION CONTACT:
Penelope W. Saltzman, Senior Counsel,
(202) 942-0690, or C. Hunter Jones,
Assistant Director, Office of Regulatory
Policy, Division of Investment
Management, Securities and Exchange
Commission, 450 Fifth Street, NW,
Washington, DC 20549-0506.

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
(the “Commission”) today is adopting
amendments to rule 15a—4 (17 CFR
270.15a—4) under the Investment
Company Act of 1940 (15 U.S.C. 80a)
(the “Investment Company Act” or the
“Act”).1
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I. Executive Summary

The Commission is adopting
amendments to rule 15a—4 under the
Investment Company Act, the rule that
permits an investment adviser to an
investment company (“fund”’) to serve
for a short period of time under a
contract that shareholders have not
approved (“interim contract”). The
amendments expand and clarify
coverage of the rule by:

* Clarifying the timing of the board of
directors’ approval of the interim
contract;

1 Unless otherwise noted, all references to
“amended rule 15a—4,” “rule 15a—4, as amended,”
or any paragraph of the rule will be to 17 CFR
270.15a—4, as amended by this release.



