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balance. In computing the capital
charge, however, the FCM or IBI may
exclude that portion of the unsecured
receivable that represents the amount
required to be on deposit to maintain
futures and option positions (i.e.,
margin or performance bond
requirements) on a foreign board of
trade provided that certain conditions
are met. The foreign broker must have
received confirmation of “‘comparability
relief” pursuant to Rule 30.10 from the
Commission and the margin deposit
must be held by the foreign broker itself,
by another foreign broker granted Rule
30.10 “comparability relief,” or by a
depository in the same jurisdiction as
either foreign broker that would qualify
as a depository for funds under Rule
30.7. In addition, to be exempt from the
capital charge, customer funds must be
held by the foreign broker in
compliance with any conditions
imposed by the applicable Rule 30.10
order.

The proposal would amend the
current rule by increasing the amount of
the unsecured receivable that is eligible
to be exempt from the capital charge
from the minimum amount required to
maintain futures and option positions to
the greater of: 150 percent of the amount
required to maintain the current futures
and option positions in the account; or
100 percent of the greatest amount
required to support futures and option
positions in the account at any time
during the preceding six-month period.
The proposal also would continue to
require the foreign broker to receive
Rule 30.10 “comparability relief” but
would not condition the exemption on
the margin deposits be held by the
foreign broker itself, another foreign
broker granted Rule 30.10
“comparability relief,” or with a
depository in the same jurisdiction as
either foreign broker that would qualify
as a depository for funds under Rule
30.7.

DATES: Comments must be received on
or before September 27, 2000.
ADDRESSES: Comments should be
mailed to: Jean A. Webb, Secretary,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, N.W., Washington,
D.C. 20581. In addition, comments may
be sent by facsimile to (202) 418-5521,
or by electronic mail to
secretary@cftc.gov. Reference should be
made to “Capital Charge on Unsecured
Receivables Due from Foreign Brokers.”
FOR FURTHER INFORMATION CONTACT:
Thomas J. Smith, Special Counsel,
Division of Trading and Markets,
Commodity Futures Trading
Commission, Three Lafayette Centre,

1155 21st Street, N.W., Washington,
D.C. 20581; telephone (202) 418-5495;
electronic mail tsmith@cftc.gov; or
Henry J. Matecki, Financial Audit and
Review Branch, Division of Trading and
Markets, Commodity Futures Trading
Commission, 300 South Riverside Plaza,
Suite 1600 North, Chicago, IL 60606;
telephone (312) 886—3217; electronic
mail hmatecki@cftc.gov.
SUPPLEMENTARY INFORMATION:

I. Background

In 1978, the Commission
implemented major revisions to its
regulations governing the minimum
financial requirements for FCMs.2 As
part of these revisions, the Commission
adopted Rule 1.17(c)(5)(xiii) which
required an FCM, in computing its
adjusted net capital, to take a capital
charge for unsecured receivables
resulting from commodity futures and
option transactions executed on foreign
boards of trade and which were due
from foreign brokers that were not
registered with the Commission as
FCMs or with the Securities and
Exchange Commission (“SEC”) as
securities brokers or dealers. The capital
charge was equal to five percent of the
unsecured receivable balance.

The Commission had minimal
interaction with foreign regulators and
limited experience with trading on
foreign futures and option markets
when it adopted Rule 1.17(c)(5)(xiii).
The capital charge reflected the
Commission’s concern that unsecured
receivables from foreign brokers
represented a greater risk to an FCM’s
financial condition than comparable
receivables due from registered FCMs or
securities brokers or dealers which,
under Commission and SEC capital
rules, are required to maintain sufficient
liquid assets to cover liabilities
associated with funds received to
maintain or carry futures and option
positions on foreign boards of trade.

Subsequently, the Commission gained
greater experience with foreign futures
and option trading. In this regard, in
1987 the Commission adopted Part 30 of
its regulations to govern the domestic
offer and sale of futures and option
contracts traded on foreign boards of
trade.? Furthermore, in 1996 the

243 FR 39956 (September 8, 1978).

352 FR 28980 (August 5, 1987). The Part 30 rules
generally extended the Commission’s existing
customer protection requirements for products
offered or sold on contract markets in the United
States to foreign futures and option products sold
to United States customers by foreign firms.
Specifically, the Part 30 rules include requirements
with respect to registration, risk disclosure, capital
adequacy, protection of customer funds,
recordkeeping and transaction reporting, sales
practices and compliance procedures that are

Commission, citing an enhancement of
capital standards monitoring and an
increased cooperation among regulators
globally, amended Rule 1.17(c)(5)(xiii)
to exclude from the five percent capital
charge that portion of the unsecured
receivable that represented amounts
required to be on deposit to maintain
futures and option positions transacted
on foreign boards of trade.# Deposits in
excess of required margin or
performance bond continued to be
subject to the capital charge. In
addition, to be exempt from the capital
charge, the receivable had to be due
from a foreign broker that had received
confirmation of “comparability relief”
in accordance with a Commission order
issued under Rule 30.10 and the margin
deposits had to be held by the foreign
broker itself, another foreign broker that
had received confirmation of Rule 30.10
‘“‘comparability relief,” or at a
depository that qualified as a depository
pursuant to Rule 30.7 and which was
located within the same jurisdiction as
either foreign broker.5

II. Proposal

The Joint Audit Committee (“JAC”)
has asked the Commission to amend
Rule 1.17(c)(5)(xiii) to expand the
capital charge exemption on unsecured
receivables from a foreign broker that
has received “comparability relief”
under Rule 30.10, but is not a registered
FCM or a registered securities broker or
dealer.® Specifically, the JAC has asked
that the exemption be expanded to
include balances in excess of required

generally comparable to those applicable to
transactions conducted on or subject to the rules of
U.S. contract markets.

461 FR 19177, 19184 (May 1, 1996).

5Under Rule 30.10 and Appendix A thereto, the
Commission may exempt a foreign firm from
compliance with certain Commission rules
provided that a comparable regulatory system exists
in the firm’s home country and that certain
safeguards are in place to protect U.S. customers,
including an information-sharing arrangement
between the Commission and the firm’s home
country regulator or self-regulatory organization
(“SRO”). Once the Commission determines that the
foreign jurisdiction’s regulatory structure offers
comparable regulatory oversight, the Commission
issues an order granting general relief subject to
certain conditions. Foreign firms seeking
confirmation of this relief must make certain
representations set forth in the Rule 30.10 order
issued to the regulator or SRO from the firm’s home
country. Appendix C to Part 30 lists those foreign
regulators and SROs that have been issued a Rule
30.10 order by the Commission.

Rule 30.7(c) sets forth acceptable depositories for
funds deposited by U.S. customers with foreign
brokers for futures and option trading on foreign
boards of trade.

6 The JAC is comprised of representatives of the
audit and compliance departments of the domestic
SROs and the National Futures Association. The
JAC coordinates the industry’s audit and ongoing
surveillance activities to promote a uniform
framework of self-regulation.



Federal Register/Vol. 65, No. 167 /Monday, August 28, 2000/Proposed Rules

52053

margin deposits. In support of its
request, the JAC has stated that FCMs
and IBIs generally deposit amounts in
excess of required margin with foreign
brokers as part of prudent risk
management policies. In addition, the
JAC has stated that increasing the
amount of the deposit subject to the
exclusion would allow FCMs to leave
more funds on deposit with a foreign
broker, thereby reducing costs
associated with frequent transfers of
funds between an FCM or IBI and a
foreign broker. Accordingly, the JAC has
asked that the amount exempted from
the capital charge be expanded to a
“reasonable amount of funds” to
support the commodity futures and
option trading activity conducted
through the foreign broker.

The Commission agrees with the JAC
in principle and is proposing to amend
Rule 1.17(c)(5)(xiii) in this regard. The
Commission believes, however, that the
phrase “‘reasonable amount” is overly
broad and subject to a wide range of
interpretation. Therefore, for purposes
of Rule 1.17(c)(5)(xiii), the maximum
amount eligible for exclusion from the
five percent capital charge is proposed
to be the greater of: (1) 150 percent of
the amount currently required to
support futures and option transactions
in an account; or (2) 100 percent of the
maximum amount required to support
futures and option transactions at any
time during the preceding six-month
period. The Commission believes that
the proposed amendment would
provide the cash management flexibility
that the JAC has requested on behalf of
its member FCMs and IBIs without
unnecessarily broadening the capital
charge exemption. The Commission
further believes that the proposal would
provide greater legal certainty than the
phrase “reasonable amount.”

The JAC also has asked the
Commission to amend Rule
1.17(c)(5)(xiii) to eliminate the
requirement that an FCM or IBI be
responsible for monitoring the ultimate
destination of funds deposited with a
foreign broker in order for such funds to
be exempt from the capital charge. As
set forth above, to be exempt from the
capital charge, the funds must be held
in accordance with the mandates of the
applicable Rule 30.10 order by the
foreign broker itself, another foreign
broker that has received confirmation of
Rule 30.10 “comparability relief,” or at
a depository that qualifies as a
depository pursuant to Rule 30.7 and is
within the jurisdiction of either foreign
broker. In support of its request, the JAC
has stated that requiring FCMs and IBIs
to monitor the flow of funds deposited
with a foreign broker is impractical from

an operational standpoint and overly
burdensome.

By granting Rule 30.10 “comparability
relief” to a foreign broker, the
Commission has made a determination
that the foreign broker is subject to a
regulatory structure that is comparable
to the regulatory structure imposed on
entities that operate on U.S. exchanges
by the Commodity Exchange Act and
Commission regulations.? Of particular
relevance to the relief requested by the
JAC, the Commission, as part of the Rule
30.10 petition process, assesses the
extent to which a foreign regulator’s or
SRO’s regulatory program imposes bona
fide minimum financial requirements
on its regulatees or members as well as
the protections afforded customers by
the segregation of funds and the
bankruptcy rules.8 The Commission’s
determination that standards and
protections exist pursuant to the foreign
regulatory structure supports an easing
of the capital charge.

Furthermore, the proposed
amendments to the capital rule do not
alter a foreign broker’s obligation to
comply with the applicable Rule 30.10
order when dealing with the funds of
U.S. customers trading on foreign
futures and option markets nor an
FCM’s or IBI's obligation to comply with
applicable provisions of Part 30.
Accordingly, the Commission is
proposing to amend Rule 1.17(c)(5)(xiii)
to eliminate the requirement that, to be
exempt from the capital charge, margin
deposits must be held by the foreign
broker itself, another foreign broker
granted Rule 30.10 “comparability
relief,” or a depository in the same
jurisdiction as either foreign broker that
qualifies as a depository for funds under
Rule 30.7.

I1I. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-611, requires that
agencies, in proposing rules, consider
the impact of those rules on small
businesses. The rule amendments
discussed herein would affect registered
FCMs and IBIs. The Commission has
previously determined that, based upon
the fiduciary nature of FCM/customer
relationships, as well as the requirement
that FCMs meet minimum financial
requirements, FCMs should be excluded
from the definition of small entity.?

7U.S.C. 1 et seq. (1994).

8 The specific elements examined in evaluating
whether a particular foreign regulatory program
provides a basis for permitting substituted
compliance for purposes of exemptive relief
pursuant to Rule 30.10 are set forth in Appendix A
to Part 30.

947 FR 18618-18621 (April 30, 1982).

With respect to IBIs, the Commission
stated that it is appropriate to evaluate
within the context of a particular rule
whether some or all introducing brokers
should be considered to be small
entities and, if so, to analyze the
economic impact on such entities at that
time.10 The proposed amendments to
Rule 1.17(c)(5)(xiii) do not impose
additional requirements on an IBI. Thus,
on behalf of the Commission, the
Chairman certifies that the proposed
amendments will not have a significant
economic impact on a substantial
number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of
1995, 44 U.S.C. 3501 et seq. (Supp. I
1995), imposes certain requirements on
federal agencies (including the
Commission) to review rules and rule
amendments to evaluate the information
collection burden that they impose on
the public. The Commission believes
that the proposed amendments to Rule
1.17(c)(5)(xiii) will impose a minimal
information collection burden on the
public, namely those FCMs and IBIs
who wish to take advantage of the
exemption will be required to maintain
a record of the margins required to be
on deposit with a foreign broker over
the preceding six month period.
However, this burden is believed to be
minimal when compared to the capital
savings to be generated by the exclusion
of increased amounts from the capital
charge.

List of Subjects in 17 CFR Part 1

Brokers, Commodity futures.

In consideration of the foregoing and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, Sections 4(b), 4f, 4g and 8a(5)
thereof, 7 U.S.C. 6(b), 6d, 6g and 12a(5),
the Commission hereby proposes to
amend Chapter I of Title 17 of the Code
of Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 2a, 4, 4a, 6, 6a,
6b, 6¢, 6d, 6e, 6f, 6g, 6h, 6i, 6], 6k, 61, 6m,
6n, 60, 6p, 7, 7a, 7b, 8,9, 12, 12a, 12c, 13a,
13a-1, 16, 16a, 19, 21, 23, and 24.

2. Section 1.17 is proposed to be
amended by revising paragraph
(c)(5)(xiii) to read as follows:

1048 FR 35248, 35275-78 (August 3, 1983).
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§1.17 Minimum financial requirements for
futures commission merchants and
introducing brokers.

* * * * *

(C) * k%

(5) * % %

(xiii) Five percent of all unsecured
receivables includable under paragraph
(c)(2)(ii)(D) of this section used by the
applicant or registrant in computing
“net capital” and which are not due
from:

(A) A registered futures commission
merchant;

(B) A broker or dealer that is
registered as such with the Securities
and Exchange Commission; or

(C) A foreign broker that has been
granted comparability relief pursuant to
§ 30.10 of this chapter, Provided,
however, that the amount of the
unsecured receivable not subject to the
five percent capital charge is no greater
than 150 percent of the current amount
required to maintain futures and option
positions in accounts with the foreign
broker, or 100 percent of such greater
amount required to maintain futures
and option positions in the accounts at
any time during the previous six-month
period, and Provided that, in the case of
customer funds, such account is treated
in accordance with the special
requirements of the applicable
Commission order issued under § 30.10
of this chapter.

* * * * *

Issued in Washington D.C. on August 23,
2000 by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 0021904 Filed 8—25-00; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 178
[Notice No. 902]
RIN 1512-AC08

Commerce in Firearms and
Ammunition—Annual Inventory of
Firearms (99R-502P)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Bureau of Alcohol,
Tobacco and Firearms (ATF) is
proposing to amend the regulations to
require Federally licensed importers,
manufacturers, and dealers of firearms

to take at least one physical inventory
each year. The proposed regulations
also specify the circumstances under
which these licensees must conduct a
special physical inventory. In addition,
the proposed regulations clarify that
when a firearm is stolen or lost in transit
between licensees, for reporting
purposes it is considered stolen or lost
from the transferor’s/sender’s inventory.
DATES: Written comments must be
received on or before November 27,
2000.

ADDRESSES: Send written comments to:
Chief, Regulations Division; Bureau of
Alcohol, Tobacco and Firearms; P.O.
Box 50221; Washington, DC 20091—
0221; ATTN: Notice No. 902. Written
comments must be signed. Submit e-
mail comments to:
nprm@atfhq.atf.treas.gov. E-mail
comments must contain your name,
mailing address, and e-mail address.
They must also reference this notice
number and be legible when printed on
not more than three pages 82" &times;
11" in size. We will treat e-mail as
originals and we will not acknowledge
receipt of e-mail. See the Public
Participation section of this notice for
alternative means of providing written
comments.

FOR FURTHER INFORMATION CONTACT:
James P. Ficaretta, Regulations Division,
Bureau of Alcohol, Tobacco and
Firearms, 650 Massachusetts Avenue,
NW., Washington, DC 20226 (202-927—
8230).

SUPPLEMENTARY INFORMATION:

Background

Section 923(g)(6) of the Gun Control
Act of 1968 (GCA) requires licensed
manufacturers, licensed importers,
licensed dealers, and licensed collectors
to report any theft or loss of firearms
from the licensee’s inventory or
collection to ATF and the appropriate
local authorities within 48 hours after
the theft or loss is discovered.

The regulation that implements
section 923(g)(6) is contained in 27 CFR
178.39a. This section provides that each
Federal firearms licensee (FFL) must
report the theft or loss of a firearm from
the licensee’s inventory (including any
firearm which has been transferred from
the licensee’s inventory to a personal
collection and held as a personal
firearm for at least 1 year), or from the
collection of a licensed collector within
48 hours after the theft or loss is
discovered. Licensees must report such
thefts or losses by telephoning 1-800—
800-3855 (nationwide toll free number)
and by preparing ATF Form 3310.11,
Federal Firearms Licensee Theft/Loss
Report, in accordance with the

instructions on the form. The original of
the report must be forwarded to the
office specified on the form, and Copy

1 must be retained by the licensee as
part of the licensee’s permanent records.
The licensee must also report the theft
or loss of a firearm to the appropriate
local authorities.

Section 178.129(c) requires licensees
to retain each copy of Form 3310.11 for
a period of not less than 5 years after the
date the theft or loss was reported to
ATF.

Proposed Regulations
27 CFR 178.130

In 1998 and 1999, licensees filed
theft/loss reports on over 5,000
incidents, involving over 27,000 lost or
stolen firearms. Inventory discrepancies,
recordkeeping errors, and employee
theft (problems which often only
become apparent when a physical
inventory is conducted) accounted for
almost 40 percent of the reported
incidents and over 11,000 missing
firearms.

Accordingly, ATF is proposing that
all Federally licensed importers,
manufacturers, and dealers in firearms
be required to conduct at least one
annual physical inventory of their
firearms inventory and reconcile that
inventory with the records of receipt
and disposition required under part 178.
In addition, ATF is proposing that these
licensees be required to conduct special
firearms inventories under the following
conditions: at the time of commencing
business (already a requirement for
licensed dealers under 178.125(e)), at
the time of changing the location of
their business premises, at the time of
discontinuing business, and at any other
time the Director of Industry Operations
may require in writing. These special
inventory requirements are necessary to
account for changes in business
operations that often affect inventories.

Any theft or loss of a firearm
disclosed during the annual inventory
or during a special inventory must be
reported within 48 hours after its
discovery in accordance with the
statutory requirements of 18 U.S.C.
923(g)(6). Without the inventory
requirements, licensees could not
effectively fulfill these reporting
requirements.

The annual inventory requirement is
considered to be an ordinary and
customary business practice.

27 CFR 178.39a

Current regulations do not specify if
firearms are considered the inventory of
the sending or receiving Federal
firearms licensee while in transit



