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Dear Ms. Webb:

Furex Deutschiand ("Eurex")! is submitting this letier in responsa to the
Commodity Futures Trading Commisslon’s (“Commission”) request for public comment regarding
the captioned concept release (the “Conceot Releass”). Eurex supparts the Commisslon's efforts
to implement & uniform framework for trading on foralgn board of trade terminals located in the
Unlted States and welcomes the opportunity to submit its comments on the Conecept Release.

Ws believe the Commission’s initiative is an important one that may well influence
requlatory policy in other jurisdictions In Europe, Asla and Latin America. Accordingly, the -
Commisslon's Concept Release and subsaquent regulatory initiafives will have potentially
significant implications not only for forelgn exchanges who dasire to locate trading terminals in the

Unitad States, but also for U.8, exchanges who desire fo locate treding terminals in non-U.5.
jurisdictions. :

Eurex is located in Frankfurt, Germany. Eurex is a fully camputerized electronic
derivatives exchange with members and trading terminais located in many different jurisdictions,*

' Eurex, formetly known as Deutsche Terminbdrse (or "DTBY), officially changed its name o Eurex
Dautschland on June 8, 1888,

2 Furex currently has membars located in Austria, Balglum, Finland, France, Gsrmmany, Irefand, The
nNetherlands, Spain, Switzerland, and the United KiIngdom, in addition to the United States,

E... (n urex
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including the United States. Eurex is currently the highest volume derivatives exchange located
outside the United States and is the second highest volume derivatives exchange in the world.

As noted in the Concept Release, on February 28, 1986, Eurex was granted no-
action ralief by the Commissien's Division of Trading Markets permitting Eurex members to trade
Eurex futures and futures options contracts on tarminals jocated in the United States.

Overview

Eurax supports the Commission’s inftiative and generally agrees with the
objectives of the framework described in the Concept Releasa. Atthe same time, certain
significant elements of the framewark under consideration by the Commission are, in our view,
unnecessary and inconsistent with the provisions and regulatory objectives of the Cammodity
Exchange Act ("CEA") relating to foreign markets. Many of these elements are simijarly
inconsistent with the objective of promating efficient cross-border trading In a global marketplace.
We believa these weaknesses present patential preblems both for foreign exchanges desiring to
locate trading terminals in the United States and for U.S. exchanges desiring to locate trading
tarminals abroad who may be subjected to similar regimes as a reaction to the Commission's
initiative,

Discussion

The Commission has requestsd comment on & number of specific issues in the
Concept Release. These are addressed [mmediately below:

A Does the placement of a forelgn exchange's trading terminals in the U.S. affect the
axchange's status as a forelgn exchange, board of trade or markat?

If an exchanga is a bona fide foreign exchange (see discussion below), the
location of trading tarminals in the United Statas should not affect the exchange's foreign status.

Treding terminala represent merely the katest development in the evolution of
communications devices, such as the talegraph wire and the telephone, that have been utiiized for
the purpose of communicating orders. Because of the relatively more complex character of
computer and softwara technalogy and the absence of uniform standards that has characterized
its evolution, the technolagy utilized tends to be somewhat less generic than other forms of
technology, requiring proprietary development by exchanges to fadilitate the development of
internally compatible communications networks. These technologioal considerations have caused
exchanges for the first time to ba directly involved in the process of communicating orders to the
market for execution. Current developmants In tachnology suggest, haowever, that even this
distinguishing characteristic may not mxdst in the future.

It has become & cliché, but it remains nonetheless true, as the U.S. Caongress
recognized even in 1882, that the financial and commercial markets are global markets. Congress
also recognized in 1982 that regulatary policy should foster crose-border market integration and,
specifically, padicipationby U.S. persons in foreign markets, without Imposing undue obstacles or

Commaodity Futures Trading Commissian Page 2
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costs. Congress realized that U.S. regulatory oversight of foreign markets, as a condition to 1.8,
participation, was inconeistent with the promation of these objectives. To implement its policy
ohjectives, the U.S. Congress took explicit steps to ensure that LS. participation in a forelgn
market would not affact the market's foreign status and would not result In U.S. regulation of these
markets. It did so by adopting the provisians of CEA Section 4(b).

The evolution of new technologies fo effact cross-border market participation
should not frustrate the realizetion of Congress's intended objectives. The fact that technological
considerations (such as concerns regarding system compatibility, performance, security, network
integrity, and the like) require active exchange sponsorship of these trading and communications
systems similarly should not affect this result. This is the conclusion that has been reached,
explicitly or implicitly, In each of the major European financiai centers that has confronted this
Issua. None regulate foreign exchanges as domestic markets, aithough many have formal o
informal procedures to be followed by exchanges seeking exsmption from reguiation as & local
market.

As noted in the Concept Release, this policy has also been explicitly ariculated by
Commission staff on numerous occasions. The Commission itself explicily embraced this position
when it approved Chicago Mercantile Exchange ("CME") nules permitting cross trading on the
Marche a Terme Intemationale de France ("Matif”) from terminals located in the United States
without requiring Matif to be deslgnated as & contract market. The Compmission could not have
approved these CME rule changes without having affirmatively concluded that Matif was a foraign
exchange, board of trade or market exempt from the CEA's confract market designation
requiremaent, notwithstanding the trading of Its contracts on terminals located in the United States.®

This policy thus represents the cansensus position of the International regulatory
community, the Commission itself, and Commission staff. It represents a policy conelugion that is
entirely consistent with the reguiatory policy mandated under CEA Section 4(b). That policy may
be fairdy summarized as one that implsments the customer protection and related public policy
obiectives of the CEA through regutation of the professional Intermediaries who market foreign
futures contracts to U.S. customers. Recognition of a foreign exchange with U.S. trading terminals
as a forelgn exchange thus In no way undernines the Commission's ability to implement the
customer protection and raiated public policy objectives of the CEA, as reflected in CEA Section
4(b).

Any more intrusive policy is certain to impede the implementation of new
technologies to enhance and improve the efficiency of trading on existing and future markets and

¥ The CMEMatif arrangements were not linkage arrangements in the sense of ether linkage arrangements
cited by the Commission in the Concept Releage. Exchange “linkages” generally invalve arrangements under
which one exchange's praducts may be traded an the facilties of and subject fo the rules of the other
exchange, with the ahility to transfer the position through the exchanges’ dearingheuses. Matif eontracts are
not traded subject to CME cules, & erucial distinetion.

Commodity Futures Trading Commission Fage 2
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will increase the cost of access to foreign markets, without providing discemihle bensfits to any
identifiable constituency.

il Shouid U.S. trading volume affect the status of an exchanga as a foreign exchange?

By itself, trading volume should not affect an exchange’s status as & foreign
exchange. To frame this in a perspective the Cemmission can appreciate; the CME s and will
always be a U.S. exchange no matter how succeassful it becomes In atiracting ferelgn trading
valume 1o its contracts. Even if more than 50% of its trading volume were to ke derived from
European trading, the CME would still be a U.S, market. Even #f 75% of the CME's trading
terminals were to be located in foreign jurisdictions, the CME would still be a U.S. market.

This is so for self-evident reasans. The CME Is located in the United States. its
core operations, such as market governance, administration and survefilance are conducted in the
Unlted States. its executive and administrative personne! are located in the United States. Its
central systems are located in the Unitad Ststes. {ts activities are subject to regulation [n the
United States by the Commission. Its history and development are in the United States. It has
meaningful U.S. membership. !t has a meaningful product base of contracts whose underlylng
assets or interests have their principal market in the United States.

By extension, whether an exchange is a bone fide foreign exchange Is a mattar of
analogous considerations, all of which togsther constituta a facts and circumstances
datermination. Insubstantial non-L.S. trading volume may, together with other circumstances, be
evidence that an exchange Is not a bona fide foreign exchange. However, when an exchange is
located and operated abroad, has an aperating history abroad and is subject to regulation abroad,
and has a local (i.e.. non-).S. arientad) product base, an overwhelming presumption should exist,
regardless of trading volume, that the exchange is 8 bona fide foreign exchange. The trading
volume originating from terminals looated in the U.S. should no mere cause a foreign sleclranic
exchange to be deemed a U.S. exchange than trading volume originating from U.S. sources
should cause e foreign floor-based exchange to be deemed a U.S. exchange, -

As CEA Section 4(b) provides, the relevant factor Is where the axchange is
focatod not the source of its trading volume.

it Should customer terminals connected to an automated ordar routing function be
deemed trading terminals of the foreign exchange to which the orders are routed for
execution?

Generally speaking, customer terminals connected by a member to an automated
order routing function should nof be deemad trading terminals of the foreign exchange to which
the orders are routed by the member for execution.

4 Particularly in the case of contracts ar undarlying assets or Interests whosa principal market is not in the
United Statas, trading volume should not be a matedal factar.

Commodity Futures Trading Commission Foged
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An exception o this general rule may be appropriate under extraordinary
circumstancas, such as where an exchange provides & fully automated order routing capability
and dedicated communications network access to customers. An exception may also be
appropriate where there is no intelligent functionality in the linkage between the order routing
system and the exchange's trading system that would epable the membaer to screen, limit or
exclude orders that violate specified parameters, unless exchange rules preciude such
arangements,

However, where the automated order routing linkags has the functionality
necessary to screen orders that violate prescribed parameters — even where the parameters are
preprogrammed and the screening function Is fully automated = such tarminals should not be
regarded as terminals of the relavant exchange.

As a factual matter, it [s clear that such terminals are not terminals of the listing
exchange. The quastion then is whether such tamminals sheuld, &s & matter of policy, be deemed
by the Commisslen to be terminals of the listing exchange. We de nat believe it is necessary in
this cantext far the Commission to adopt a regulatary policy that varies from reality. Because
these arangements, by definltion, require the intervantlan of a participant that is subject to
reguiation by the Commission, the Gommisslon has ell the reguiatory authority it requires to
impose customar protections, Including protections of the kind afforded under Part 30 of the
Commission's regulations (‘Part 30"), which ara dasigned to protect customers who trade through
intermediaries located In the LS, on exchanges whose activities are not directly regulated by the
Commisstan,

Mareover, we believe that the adoption of the position suggestad by the
Commission (i,e., attributing members' order routing arrangements ta the listing axchange) wauld
have the undesirable effect of impeding the implementation of order routing technologies, These
technologies are highly desirable from a palicy perspective. They contribute significantly to lower
brokerage costs, level tha playing field for customers, improve oustomers' market access ang
improve the efficiency of the order execution process. The Commission should nat underestimate
the significanca of these considerations. inefficiencies in erder execution and higher costs of
exeoution (direct and indirect) are significant factors in leading firns to conslder trading
alternatives, including aff-axchange execution altematives.

The Commission has also asked whether limitations should be placed on these
systems, such as limitations on the scope and character of market infermation displayed or their
functionatity, We believe that these are matters that shauld be left to the discretion of the listing
exchange and its individual members. We think it would be undasirable for the Commission to
impose artificial baniers that limit the benefits ta be derived by customers seeking access to
enhanced order execution capabilities, It is difficult to discern any respect in which such an
approach would be consistent with the customer protection objectives of the CEA or public policy
in general,

Commodity Futures Trading Commission Paga
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We urge the Commission to refrain from adopting measures that inhibit the
Implementation of market driven technolagies designed to enhance market efficiency and market
access and lower the cosls of brokerage services.®

v What other activities should 8 forelgn exchange ba permitted to undertake in the
United States without affecting its status as a foreign exchange?

A foreign exchange should be permitted to establish a local presence to conduct a
range of promotional activitles and to provide a local assistance function for members and
prospective members located in the United States.

This principle is widely followed in the Unfted States and Europe In the context of
computerized and non-camputerized exchanges. Many exchanges have representative offices in
jurisdictions in which they ars not subject fa local regulation. The same considerations should
apply In the case of computerized and nan-computerized exchanges, although, of course, the use
of computer terminals will affect the scope and character of the assistance likely to be required of
& local offica.

A local representative office should be permitted to sngage in the customary range
of aducational, promotional and market research activities, and to provide information and
assistance to prospective and existing members in refation to admission to membarship, contract
terms, rules and electronic trading requirements. To the extant that L.S. members of the fareign
exchanga sre required to comply with specified terms and conditions, personnel located In the
local office should be permitted (but not required) to audit or otherwise review compliance with
such terms and conditions.

As noted earliar, the locus of key exchange functions is relevant in determining
where an exchange should be deemed locetad, As this implies, there ane limits to the range af
activities an exchange should be permiited to conduct In the United States if it is to malntain its
status as a foreign axchange, An appropriate |imitation on the scope of activities penmitted hy a
representative offica would be one which precludes the conduct of core exchange functions, such
as exchange govemance, operation of the central processing systems compiising the exchange
market or effecting the execution of fransactions, performance of market surveillance and
compllance functions and the like.

V. What conditions should be Imposcd on a foreign exchange as a condition to relief?

A. Overview

In the Concept Release, the Commission has requested comment an a number of
issues relating to the conditians that the Commisslon shouid impeose and the procadures the

& We note that, to date, the Commisslon has nat Imposed limitations on the use of sutomated order routing
capabifitias for confracts traded on U.S. exchanges. We s2e no bams for the Commiasion to discfiminate
betweean U.5, and foreign exchnngea in this area,.

Commaodity Futures Trading Commission Poge s
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Commission should adopt as a predicate to any rellaf. In particular, the Commisslon has asked:
(i) whether It should prescribe specific standards for relief or apply a “totality of the circumstances™
test: and (i} whether the Commission should require petitioning foreign exchanges to provide an
extensive range of information regarding the exchange's strueture, financlal condltion, operation,
contracts, rules, local regulatory envitanment and other matters, with such information to be
updated continuously.®

These are fundamental issuas and it is entirely appropriate that they be raised by
the Commission. We believe, however, that the proposals presented for comment by the
Commission armount to a form of merit review end de facfo U.S, reguiation of foreign exchanges,
structured as an exemptive procedure. If every jurisdiction in which an exchangs locates trading
terminals were to impose a similarly extensive range of informational and reporting requirements,
and a similar review process, an intolerable commerelal burden would be created, significantly
Impeding cross-border markst integration.

Morepver, we do not believe that such an appreach is necessary to accomplish
the Commission's relevant regulatory objectives.

In considering these impartant quastions, it Is useful to preceed from baslc
premises. These involve answering two fundamental questions:

First, what are the legitimate regulatory objectives of the Commission’s review?

Second, given the CEA's mandate that an exchange located outside the United
States should not be subject to U, S, regulation, what incremantaf regulatory
concems are presanted by the use of electronic trading terminals in the United
States, this belng the single Teature that distinguishes foreign computerized
exchanges with terminals locatad in the United States from foreign non-
computerized exchanges?

It is clear fram CEA Section 4(b) that in the context of trading on farsign
axchanges, the principal regulatory cancem to be addressed Is the profection of UL.S. customers
vis-3-vis the professional intermediaries with whom they deal. That section effectively precludes
regulation of, or conditioning access to, foreign exchanges, boards of trade or markets, but
expressly autherizes the Commission to regulate the futures commisslon merchants and other
professionals through whom U.S. customers trade on these markets,

As a resuit, a significant component of the CEA’s reguiatory objectives is
addressed by the Commission’s existing requirement that any axchange member effecting

® The Commission has also requested comment on the extent to which the Commission should avoid
duplication of Part 30 of its regulations in connection with any application proceas. We strangly suppart efforts
by the Cammission to identify and eliminate sources of regulatory duplication.

Commodity Futures Trading Commission Faga?
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transactions for U.S. customers must be reglstered as a futures commission marchant (or, in the
case of non-U.S. members, eliglble for exemption under Part 30).

As the foregoing considerations suggest, the principal objective of the application
process sheuid be to verity the applicant's status as a "bona fide foreign exchange, board of trade
or market. We agree that thig is a facts and circumstancas ahalysls. However, as we have noted
above, we belleve that there should be a strong presumpticn in favor of the conclusion that an
applicant setisfies this requirement where the applicant has a bona fide center of govemnance and
operations outside the U.S. The application proceas should therefore focus on supplying the
information necessary to support this conclusion.

We disagree, howsver, with the Commission's implicit suggastion that this
necessitates a comprehensive substantive evaluation by the Commission of the extent ta which
the structure of the applicant or the character ar content of Its regulatory environment s
comparable {0 lts U.S. analogue. In this regard, wa balleva the analogy drawn by the Commission
to the informatian required and review undertaken by the Commission under Part 30 misplaced.

It is clear fram CEA Sectlon 4(b) that Congress did not intend the Commissian to
unhdertake such a review. Section 4(b) establishes a clear contrast between the manner in which
professional intermediaries are to be freated, on the one hand, and the manner in which foreign
exchanges are to be treated, on the cther hand. The former are subject to potentially substantial
regulation as to matters that are enumerated in the statute and that have clear analogues under
the CEA's regulatory ragime for U.S. registrants. The latfer are entirely excluded from regulation.
The provisicns of Part 30 were designed spedifically to implement the authority granted to the
Commission under CEA Section 4(b) with respect to professional Intermediaries. The Part 30
framework s thus not an appropriate framework on which to base the treatment of foreign
exchanges.

Moreaver, the exemption for foreign exchanges containad in CEA Section 4(b) is
not predicated on any requirement that the relevant exchange have any particular operating or
rutemaking structure, or be subject to any quallfying character of regulation. The exemption
appliss whether or not the foreigh exchanges has rules similar to those in effect in the United States
regarding upstairs trading, order allocation, negotiated execution prices, average pricing, cross
trading, dual trading, prearangement, or the like.

Because these conslderations are not relevant to the exempt status of & foreign
exchange that has no trading terminals in the U.S., and L..8. customers may trade on such
exchanges without condition, we do not see any basls on which they should become relevant to
the exempt etatus of a foreign exchange with LS. trading taminals. The fact thata U.S,
customer's order is communicated through a computer terminal located in the United States,
rather than threugh a phone In the United States to a broker located an the floor of an exchange or
sitting at a terminal located outside the United States, doas not warrant euch a fundamental
distinction in treatment. :

Commodity Futures Trading Commission Page 8
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On tha other hand, the use of such trading terminals does give rise to ather bona
fide regulatary concems that the Commisslon shauld appropriately address. These include
verifying that the electronic trading capabliity thal is being offarad provides fair markst access o
U.S. custamers and assuring system Integrity and the llke. Accordingly, information regarding
thesa cansideratians should also be included in the epplication process.

Goling beyond considerations of this kind to address Issues that are not unique to
the use of electronic trading terminals In tha U.S., but that instead are equally applicable ta trading
by U.S. customers on foreign floor-based exchanges Is Inconsistent with CEA Section 4(b). We
are not aware of any other Jurisdletion that impases conditions comparable In scope and detail to
those presented for comment by the Commission. We beliove the U.S. Congress recognized that
such an appraach would establish a highly undesirable and counterproductive precedent.

We agree entirely with that judgment and are seriously concerned that the
adoption of a process similar to that described in the Concept Release and, subsequently, other
jurisdictions would present an untenable intemnatlonal regulatory climate in which to promote cross-
border trading.

The Commission also raises for comment the possibility of requiring *immediate”
notice of any material change in any of the Information supplied by a foreign exchange in its
application. As noted above, the required Information would include information regarding the
exchange's structure, rules, contract terms, regulation, financial condition and other data, The
scope of this requirement would effectivaly constitute ongoing regulatory oversight by the
Commission of the foreign applicant. For reasons similar to those cutfined above, we believe such
an approach would be burdensome, Inappropriate and unnecessary.

To the extent that the Information required of an applicant were, on the other hand,
focused on its foreign status and computerized trading system, prompt notification of material
changes in this [nformation would be appropriate.

8. Specific informational requirements and conditions

. As noted above, independent of the merits of any specific informationa
requirement ar condition proposed by the Commissian, the approach proposed by the
Commission, as reflected in the scope and character of these items taken as a whole, is
inconsistent with the principal of daference to a foreign exchange's primary reguiator. In this
sense, the Commission's proposed scheme mare closely resembles a merit review of all aspects
of a foreign exchange's cdlrcumstances. We believe the resulfing processes and informational
requirements are unwarranted and, If duplicated, would be so burdensame as to have a chilling
sffect on cross-border trading using electronic terminals.

Natwithstanding the foregoing, we have alsa identified immediately below certaln
concatns raised by the specific informationa! and ather requirements identified for comment by the
Commission.

Commeodity Futures Trading Commission Paged
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1. Genaral information

As notad above, this item should focus on factual information that is relevant to
establish the bona fids forelgh character of an applicant exchange.” (Ses Section Il above.)

2 infarmation conicerning rufes and regufations

Under this categery, the Commission has propossd an extensive submission of
detailed informatian ragarding an epplicant's rules and the regulatory regime applicable to it in its
home Jurisdiction. The Cammisslon spacifically notes several specific subjects as to which it
proposes to require additional disclosure. :

An overview of the regulatory regime applicable to a foreign exchange and the
axchange's supervisory authorities may be apprapriate information bearing, at the margin, on an
applicant's foreign status. To the extent that the Commission is not independently aware of the
information, it may alsa be helpfuf In identifylng the appreprate authority to which it should direct
requests for information sharing.

However, the scopa and character of the analysis suggested by the Commission's
informational requirements go beyond this objective.® An applicant should nat be obligated to
provide a history of defaults or market failures, or to provide a critical assessment of the efficacy of
information sharing arrangements. These considerations are not appropriate under CEA Section
4{b) and the Commission is in a better position o review and evaluate far itseif the material
pravisions of information sharing arrangements. We similatly do nat believe that the Commission
should conduct an analysis of the disciplinary history of a foreign applicant. Information regarding
the cument regulatory status of an applicant shauld suffice for this purpase.

7 Although a #ist of propesed contracts (as propased by the Commission) could ba relevant infarmation, mara
epacific information regarding the cantracts that an appilcant [ntends to kst is nat relevant and should not be
required. Contracts that raise issues under CEA seclion 2(a)(1)(E) are currently addressed by the Office of
General Counsel's separate no-action procedures for foreign stock mdex contracts. CEA section 4(b){1)
otherwise explicitly precludes Commission approval of the terms and conditions of a foreign exchange's
coptracts, even if they are marketad to by U.8. parsons. Accordingly, information regarding proposed contract
terms, for example, should not be required by the Commisslon, and, similarly, the Commission should net
require notification of new contracts or changes in centract terms.

' Tha natum of the spacific regulatory issues Identified by the Cammission is (nstructive because it is
emblematic of the Commission's approach to regulation of the U.S. markets and of Issuss that have been the
subjact of toplcal debate In the U.S. Soma, however, ara Independently froubling, For example, the
Commission requests information regarding rutes goveming the entry of custamer account informatian.
Eurex, like other exchanges, captures only information regarding s membars (including whether trades
entered into the trading system represent proprietary or customer posftions). Requiring exchanges to capture
infarmation regarding the identity of customers would be inapproptiate and unnecessary. Such information is
appropriatsly captured at the member lavel. Membaers daaling with customers are subject to Commiseion
regylatory reguirements.

Commodity Futures Trading Commission Page 10
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These requirements suggests that the Commission intends to undertake a
separate substantive analysls of this regulatory infonmation and to form its own views as {o the
quality of the foreign regulatory regime and local ragulatars. We believe this Is inappropriate and
burdensome.

We do not believe that the Commission should conduct a merit review of foreign
regulatory regimes or foreign regulatary autherities. We similary do not believe that the
Commission should evaluate whether a forelgn regime is comparable to, or as "good” as, that in
the United States (except, as noted above, in the context of professional Intermediaries dealing
with U.S, customers), We befisve such an approach is inconsistent with Congress's intent.
Mareover, we do not believe that the character or scope of the foreign regulation to which a forelgn
applicant s subject is relevant to the appiicant's status as a foreign exchange, board of trade or
market (although, as noted abave, the applicabllity of & foreign regulatory regime might be a
ratavant factor in evaluating an applicant's bona fide foreign status).

3. Technological information

It is appropriate thet the Commission obtain technological information negessary to
assure the integrity of the applicant’s trading system and to assure, from the perspective of access
to market data and trade exscution, that U.S. persons are nof disadvantaged. However, further
data, such as processing time and system performance data, would be burdensome and, except
to the extent bearing on the Issue of fair market accass, unnecessary.

The Commission has also suggested that foreign applicants provide information
ragarding iiability to traders for system failures, We are not aware of any exchange, or other
similarly situated entity, that accepts responsibility for systems or communications delays ar
failures, except in remote circumetances within the exchange's contral and invalving an egregious
level of culpable misconduct. [n any avant, U.S. traders are already subject to such risks (and the
related contractual allocation of responsibility) when placing orders on computerized and non-
computarized foreign exchanges. The Issue Is not new or unique ta computerized trading from
U.5, terminals. Such problems can arlse from exchange or clearinghouss procassing failures,
failures in telephone lines and the like. There is, therefore, no reason for the Commisslon to
involve itself in this issue In the context of this initiative.

4, Financlal and accounting Information

Far many of the reasons cited above, we do not believe that an applicant's
financial data should be required ta be included in an application for relief. The financial integrity
of a foreign applicant is a judgment appropriately left to the applicant's heme regulator and should
not be separately evaluated by the Commission. In addition, the preparation of accounting data by
a foreign applicant, in accordance with U.S. generally accepted accounting, would be extremely
problematic and, in some casesg, possibly preclusive,

Commodity Futures Trading Commission Page 11
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The transaction volume reporting regime proposed by the Commission weuld also
be overly burdensome. As noted above, having detarmined that an applicant is a bona fids foreign
exchange, board of trede or market, we do not befieve that the Cammission should require
ongoing transaction volume data reporting. If the Commission nonetheless retains a reporting
requirement, it shouid fimit this requirement to contracts whose undarying assets or Interests have
their principal market In the United States, and should require data to ba reported no more
frequentty than quarterly.?

In any event, the Commission should not require a breakdown, by jurisdiction , of
transaction volume., We do not believe that this data Is relavant to tha Commission and & would
rasult in a significant additional burden for an exchange to reprogram Hs systems to capture such
infarmatlon. Any such requirement would be further complicated by the fact that many foraign
exchange members, particularly in Europe, trade through branches in multiple jurisdictions.

5. Reciprocity

Althaugh there is no expliclt statutory provision reganding reciprocity, given the
chjectives of the CEA in relation to the pramotlon of fair competition, we believe it would be
entirely appropriate for the Commission to take reciprocity into account in exercising its
administrative discretion to respend to petltions for refief. In that connection, however, the
Commission should not evaluate the existence of reciprocity on the basis of a detailed evaluation
of the comparabllity to the U.S. model of anather regulator's approach to the issue of foreign
trading terminals, Instead, the Commission shouki focus on whether the foreign regulator's
approach ultimately affords relief to U.S. applicants that is substantially simitar ta that affarded
foreign applicants by the Carmmission.

6. Intended (LS. activities

We agree that information regarding the scope of an applicant's proposed U.S.
activities are relevant to consideration of the applicant's bona fide forelgn status. Accordingly, we
believe it would be apprapriats for the Commission to require Infarmation regarding any permanent
U.S, offices and the scope of the activities to be undertaken by local personnel. (See Section (V
above.)

Itis nat clear to us, however, why infarmation regarding U.S. delivery points is
relevant to the issue of U.S. trading terminals.

7. Immediate notification of violations

I an exchange member located in the U.S. violates a term or condition of
Gemmission approval, notice to the Gommission (or the National Futures Association) would be
appropriate, However, an "immediata” notification requirement ls unnecessary and problematic,

® Any analysis of trading valume should be based an trading volume over en extended pericd, such as one

year.
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not least baczause the determination that there has been a violation Is often a process more than
an event. Accordingly, we recemmend that the Commission either adopt an approach that
requires notice within an objective time frame following any formal determination that a term or
condition has been breached or that raquires prompt notification following notice that a braach
may have accurred,

Additionatly, we do nat believe that this requirement should in any case extend ta
violations of the CEA or Commission regulations. The regulatory activities of 2 fareign exchange
should focus on enforcement of its rules, not the local regulatary regimes fo which its mambers ars
siubject. These regimes vary from jurisdiction to jurisdiction, Listing exchanges are generally not
tamifiar with lacal regulatory requirements applicable to their members and should not be tasked
with responsibility for identifying viclations of thesa requirements. 1n no case should a listing
exchange be chligated to report or identify customer violations of local regulatory requiremants.

8. Modification or fermination of crders

It a foreign exchange itself violates in a material respect the requirements imposed
by the Commission as a condition to the placement of trading terminals in tha U.S., the
Commission should of course consider appropriate action, as it would in the case of a U.S.
exchange, consistent with tha scope of its Jurisdiction, A foreign exchange shauld hot ba subject
to sanction, however, as a result of the actions of any other person acting pursuant to the
Commission’s grant of an order.,

The Goncept Release describes the Commission's abillty to modify or terminate
an order as a free floating arbitrary authority that daes nat instill confidence that an order granted
by the Commission will have the permanence and certainty that applicants legltimataly seek and,
we believe, the Commission intends. The Commission shauld clarify that any such action would
be taken [n accordance with an appropriate administrative procedure that essures that any such
gction Is based on objective evidence of a material breach of a condition ta Commission approval,
and that affords the affected applicant with notice and a reasonable opportunity to respond ta”
allegations.

C. Linkages

The Commisgion has also stated that, where there is & linkage arrangement
between an applicant and another fareign exchange, each of these exchanges must camplete the
application process. We do npt agree that such a requirement is necessarily appropriste. Where
all contracts tradeable by members of the applicant exchange from U.S. terminals are listed and
clearsd by, and subject to the rules of (and regulatory regime applicabla o), the applicant
exchange, the application process should not include any ather exchange with whom the epplicant
happens to have a linkage amangement This is the case regard|ass of whether the two
exchanges share a eommon frading platform. Many linkage amrangements do not in any way
affect U.S. participants and are therefore iImmatenal to the application process.
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We agree that there may be linkage arangements for which such an approach
would be appropriate. An example of such a linkage amangement would be cne in which
members of the applicant exchiange may trade (from tenninals located in the Untied States)
contracts listed and cleared, and subjact ta the rules of, tha linkad exchange. However, the mere
existence of a linkage amangement between an applicant exchange and another foreign exchange
should not automatically give rise ta a separate application requirement for the linked exchange.

vi. How should the Commission define “affliiates” of members ¢ligibie to have access
to trading terminals?

We believe that any entity controlled by, controliing, or undar common control with,
a member should qualify for “affiliate” status. Subject to more restrictive exchange requirements,
we believe that for these purposes, contral of an entity should be established on the basis of
ownership or control of a 50% or greater equlty or aquivalant Interest In the controlled entity.

Vil What fimitations should the Commission impose to praciude membership nitles
which permit “customers* from having access to terminals or becoming members
of a forelgn exchange, board of trade or market?

Under current Eurex rules, members must be engaged in the business of trading
derivatives.

At ths same time, we are not aware of any need for the Commissian to impose
formal limitations on exchange membership qualifications, Certainly, there is no basis for the
Commission ta impose membership limitations on foreign exchanges that are not also Imposed on
domestic L1.S. exchanges.

in any event, no limitations should be imposed by the Commission in any case
where an exchange has no “special” membership categories and all members have the same
rights and obiigations.

- -* [ -

We appreciate the opportunity to submit our comments to the Commission on this
impertant initiative and would be pleasad to discuss further with the Commissian or its staff any of
the issues addressed in this latter. Please da not hesiate to contact Jérg Franke (tel, 019-45-60-
2101-2100) or Volker Patthoff (tel. 011-49-68-2101-4857) or Ekkehard Jaskulla (tel. 01 1-48-68-
2101-5133) of Eurex Deutschland or Edward J. Resan of our U.S, counsel, Cleary, Gottlieb, Stean
& Hamllton, [f we can provide further information or assistance to the Commlsslon or its staff in
connectian with this Inftiative.

Very truly yours, ‘1/‘

Ekk Jaskutla
Legal Counsel
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