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Re: Exemption for Bilateral Transactions & Re ﬁulatorv Reinvention
Dear Ms. Webb:

The Financial Markets Lawyers Group (“FMLG”) respectfully submits
this letter in response to the issuance by the Commodity Futures Trading Commission

(the “Commission” or the “CFTC”) of three separate proposed rulemakings. The first
proposed rulemaking seeks to modify the current swaps exemption (the *“Bilateral
Transactions Propo:)sal”).l The second proposal offers a new regulatory framework for
multilateral transaction execution facilities, intermediaries and clearing organizations (the

“MTEF Proposal”),” and the third proposal would provide a new regulatory framework
for clearing organizations (the “Clearing Proposal”).?

The FMLG greatly appreciates this opportunity to comment on these three
proposals. The FMLG was formed in 1994 under the sponsorship of the Federal

Reserve Bank of New York, and includes senior lawyers from many of the leading
domestic and foreign commercial and investment banks that are active in the foreign
exchange (“FX) and OTC derivatives markets. The FMLG also supports the work of
The Foreign Exchange Committee (“FXC”) which was likewise organized under the

65 F.R. 39033-39039 (Jun. 22, 2000) (17 C.F.R. Part 35).

65 F.R. 38985-39008 (Jun. 22, 2000} (17 C.F.R. Parts 1, §, etc.).
3

65 F.R. 39027-39033 (Jun. 22, 2000} (17 C.F.R. Part 39).
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sponsorship of the Federal Reserve Bank of New York. The FXC is made up of
representatives from many of the most significant participants in FX trading in the
United States.

The FMLG applauds the Commission’s decision to propose its new
regulatory framework. Currently, the OTC foreign exchange markets in the United States
rely principally on the Treasury Amendment for the legal assurance that such transactions
are not subject to the Commodity Exchange Act (the “CEA”). As you know, Congress is
currently considering legislation that would clarify the scope of the Treasury Amendment
so that it more clearly excludes electronic QTC foreign exchange trading from the CEA,
especially where elements of trade execution, clearing and/or settlement are automated.
In the meantime, the Part 35 Proposal, and other aspects of the proposed new regulatory
framework, should prove a useful source of additional legal certainty that transactions in
Treasury Amendment products, even if executed through automated facilities and/or
submitted for clearing, are generally exempt from the CEA. We, therefore, welcome the
CFTC’s proposal for providing an alternative basis for legal certainty with respect to the
elcctronic trading of FX and other Treasury Amendment products.

The Bilateral Transactions Proposal

We would like to commend the Comimission for its decision to propose
simplifying the eligibility criteria and expanding the scope of the current Swaps
Exemption.* As noted by the President’s Working Group on Financial Markets (“PWG”)
in its 1999 Report,” concerns have persisted about the unnecessarily narrow scope of the
exemption. For instance, the current Swaps Exemption only provides relief for
transactions that meet the exemption’s definition of a “swap agreement.” Yet, financial
and technological innovations in the OTC markets since 1993 have made this definition
and other aspects of the Swaps Exemption outdated. Under the Commission’s Bilateral
Transactions Proposal, the Swaps Exemption would be expanded to cover all bilateral
contracts, agreements and transactions between eligible participants. It would also
eliminate some unnecessary exemptive criteria and permit exempted transactions to be
cleared.

We strongly support the CFTC’s proposed changes to the current Swaps
Exemption. The FMLG believes that the Treasury Amendment already provides that FX
transactions not traded on an organized exchange are excluded from coverage under the
CEA by the Treasury Amendment. Therefore, as it relates to bilaterally negotiated OTC

Exemption for Certain Swap Agreements, 58 Fed. Reg. 5587 (Jan. 22, 1993)
{codified at 17 C.F.R. pt. 35).

“Over-the-Counter Derivative Markets and the Commeodity Exchange Act,”
Report of the President’s Working Group on Financial Markets, (Nov. 9, 1999)
(hereinafter, the “PWG Report™).
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