February 4, 2005

Clerk of the Court

United States District Court for the District of New Jersey
Mitchell H. Cohen Federal Building & U. S. Courthouse

1 John F. Gerry Plaza

Camden, NJ 08101

RE: Civil Action 04CV 1512
Honorable Robert B. Kugler

Commodity Futures Trading Commission vs. Equity Financial Group, LLC.,Tech Traders, LTD.,
Magnum Capital Investments, LTD., Vincent J. Firth, Robert W. Shimer, Coyt E. Murray, and J.
Yernon Abernathy

I very respectfully object to the interim distribution schedule and provide my fesponse below. Much to my
dismay, Mr. Stephen T. Bobo, the receiver, informed me that what I thought was a legitimate investment was in
fact a Ponzi scheme. I am writing this letter in hope that you will provide my family with some relief.

Quickly, here are the facts: I came to know about Tech Traders from Gregg Amerman. Gregg Amerman is the
owner of a company called Dream Venture Group, Inc (disputed claim #22). On February 2, 2004, he took me
to the Tech Traders offices and I met Coyte E. Murray. It appeared to be a legitimate operation. I was told that
to invest directly with Tech Traders I had to have $250,000 otherwise, I would have to give my money to
Dream Venture Group, Inc., C/O Gregg Amerman and he would put my money with Tech Traders.

Believing this was a good investment, on February 6, 2004, I wired $150,000.00 to Dream Venture Group, Inc.,
C/O Gregg Amerman and my money was forwarded to Tech Traders. Gregg Amerman assigned to me a
promissory note dated February 9, 2004 from Tech Traders for $150,000.00 (copy attached).

On March 17, 2004, 1 received a check from Dream Venture Group for $1,001.00. On April 19, 2004 I
received another check for $3,681.00 (copies are attached). That is all the money I ever received from this
“investment.” [ putin $150,000 and received back a total of $4,682.00.

T'understand that the receiver has an interim proposal for returning a percentage of the monies. I beseech you.
Please allow the balance $145,318.00 ($150,000 minus $4,682.00) to be sent to my family. I implore the court
to not lump me in the pool with Dream Venture Group C/O Gregg Amerman disputed claim #22.

Sincerely,

/

James Roberts

201 Thompson Lane
Suite 200

Nashville, TN 37211
Phone (615) 207-9884

cc: Stephen T. Bobo



o]

-EXHIBIT A -

- CORPORATE PROMISSORY NOTE -

- Tech Traders, Ltd. - ,
: Marron House, Virginia St. 7
" Nassau, Bahamas '

e e e e e e (it i

under the terms and conditions herein stated.

Promisor shall make payable any remaintng portion of this Promissory Note on or
before the 3oth day after the terminatton of this Note obligation.

Interest shall accrue at the rate of 10% APR. The term of this Note shall be for 18
months. This Note may be renewed at the end of its term by mutual written agreement
A facsimile signature and initials shall be deemed an original signature and/or initial
for all purposes of this Notec and shall be legally binding against said party as if it was an
original signature and/or initial of the party. However, it is also agreed that
subsoquent to the execution of this Note by the Promisor and the transfer of funds by
the Holder, that the Promisor will properly execute a hard copy original of this Note
and cause same to be mailed to Holder.

AsS16NED T
James Rusbers

W Cﬁf“

(i
(
(
(
(
(
(
(
(
(
(
(
(P
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
o




Dream Venture Group, LLC BANKOF AMERICA 1310
3000 Old Alabama Road .. 645810
"-Suite 119-333 :

Alpharetta, GA 30022 | A\ 19/2004

%ﬁ% _Yua__aw%a\a | . | | ,_Mﬂ,_._ - [ m.u.a_.s

Three Thousand Six Hundred Eighty-One and 00/100 srssstesseaTTresnE _ . Sols & B

James Robests
201 Thompson go..

Suite200 . . . v. [ In The Future
Nashville, TN 37211 : : |
memo _ RepoymentofLoan - . \ e

{ . r00L3i0* OEBA000052:00327756702 2

© 1984 - 2000 INTUIT ING. # 145 1-800-433-8810

Dream Venture Group, LLC : 1310

James Roberts . 4/19/2004
: Repayment of Loan . 3,681.00

Bank of America Repayment of Loan 3,681.00



Dream Venture Group, LLC
"~ 3000 Old Alabama Road
..-Suite 119-333
Alpharetta, GA 30022
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One Thousand One and 00/100

James Roberts
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Disputed Claims Interim Distribution Schedule
CFTC vs. Equity Financial Group, LLC, Tech Traders, INC. et al RECEIVEDTCL ERK .
Civil Action No.: 04CV 1512 U.S. DISTRICT COURA

For disputed claim # 26 7005 FEB 10 A 1= U5

Marsha L. Green
175 Hawthorne Court
Wyomissing, Pa 19610

February 7, 2005
Dear Sir;

T am writing to object to my placement on the Disputcd Claims Interim Distribution
Schedule prepared by Attorney Stephen Bobo. 1also object to any group of investors
receiving any moneys until all claims arc reviewed by the court and properly determined.
I object to the division of claims into two classes which is discriminatory. No rational
basis for the two classifications has or can be made. 1 object to being singled out and my
post-treeze order funds continuing to be held under any circumstances. | also object to
the lack of substantiation and the vague nature of the motion.

1 invested $105,000 of my retirement money with Shasta Capital between Qctober 31,
2003 and February 12, 2004. 1 also sent in $40,000 10 Shasta on April 2, 2004 afier the
CFIC froze all accounts. § sent this money to Shasta after | saw Shasta’s website with
the CPA verificd performance numbers posted each month.

I initially started corresponding with Mr. Bobo about the return of the $40,000 | sent into
Shasta after the CFTC freeze as T could see no reason why he would continue to hold
those funds. In the course of our correspendence he stated that since T had previously
invested in Kaivalya, a Nevada corporation, I should not be reimbursed for the money I
later invested in Tech Traders via Shasta. His argument was that 1 was eventually paid
back the principle from the failed Kaivalya investment, supposedly with funds from Tech
Traders and that, thercfore, 1 had already received money from Tech Traders.

The events were as follows. 1 invested $134,6000 with Kaivalya in 1999 under a
promissory note that T would get the principle back. The investment with Kaivalya (ailed
and | never received any interest on the principle. T was then eventually repaid the
principle via checks from Kaivalya as agreed in the promissory note.

In 2003 | staned investing with Shasta Capital after seeing the CPA certified returns on
their website. | sent in a total of $145,000 beginning on October 31, 2003 with the last
amount of $40,000 being wired on April 2, 2004 one day afler the funds were frozen by
the CEFTC.



1 object to my investment with Shasta being placed in the disputed claims category. It is
discriminatory to treat me differently from the other investors in Shasta and Tech
Traders. Recently [ was informed by Mr. Boba that the money to repay the principle that
T invested in Kaivalya supposedly came from Tech I'raders accounts. 1 obviously have
no way of knowing where the repayment money came from. 1 assumed thc money came
from Kaivalya since the repayment checks were from Kaivalya.

Certainly there are some individuals who invested in Kaivalya who received their money
back but did not invest in Shasta or Tech Traders. Tf the principle others were refunded
came from the same place my refunded principle came from then we should all be treated
the same. To attach my fiunds because T supposedly was repaid by Kaivalya with Tech
Traders funds seems to b a discriminatory act as the funds that other Kaivalya investors
(who did not ever invest in Shasta or Tech Traders) were repaid are not beiny attached by
the court. Somehow I am being penalized for investing money in Kaivalya and Shasta. It
was my money that I invested in Shasta and | deserve to be treated the same as all other
Shasta/Tech Trader investors. All Kaivalya investors who were repaid their principle also
should be treated the same. The funds of some Kaivalya investors who later sent money
to Shasta/Tech Traders should not be attached while the funds of other Kaivalya investors
who did not invest in Shasta/Tech Traders are not being atiached.

1 request that I be placed on the agreed claims interim distribution schedule. 1 also request
that the $40,000 [ wired to Shasta Capital on April 2, 2004 be retumed to me n full, in
the same way monics are being returned to other investors who scnt money in afier (he
freeze. As stated earlier | object to the division of claims into lwo classes. 1 object to
being singled ont and my post-freeze funds continuing to be held. 1 object to any group
of investors receiving any moneys until all claims are reviewed by the court and properly
dctermined and T object (o the lack of substantiation and the vague nature of the motion.

Sincerely,

/77@{ '1,4/# jﬁ o —

Marsha I.. Green, PhD




Clerk of the Court Ja _%(M;[Q_ERK .
United States District Court for the District of New Jersey REC%\?\?E 1 COURA

Mitchell I1. Cohan Federal Building & U.S. Courthouse U.o. . 53
1 John F. Gerry Plaza 4 Pb
Camden, NJ 08101 10 FEB

And

Stephen T. Bobo
Sachnoff & Weaver Lid.
10§ Wacker Drive
Chicago T1. 60606

United States District Court
For the
District of New Jersey.

COMMODITY FUTURS TRADING Civil Action No.: 04cv 1512
COMMISSSION,
Plaintiff, Honorable Robert B, Kugler
Vs,

EQUITY FINANCIAL GROUP,LLC,
TECH TRADERS, INC., TECH
TRADERS LTD., MAGNUM
CAPITAL INVESTMENTS, LTD.,
VINCENT J. FIRTH, ROBERT W.
SHIMER, COYT E MURRY AND J.
VERNON ARERNATHY.
Defendants.

Re; Objection to: the Motion of the Equity Receiver for authority to make interim
distribution on account of investor claims in the Shasta casc.

Dear Sirs:

Mr. Boho has chosen the daté of April 1, 2004 as the cut off date for reimbursement in
full for new lunds deposited with Shasta, stating that: “Funds invested after the April 1,
2004 initial restraining order (and now being held by the Receiver) should be returned in
full to those investors”



On March 29. 2004 T sent $50,000 1o Shasta. Mr. Bobo has stated in an email to me
{(dated 1-20-05 ) that;

“The records show that your funds were deposited into the escrow account that Shirner
maintained for Shasta and commingled with other investor funds. Other investors’ funds
were also deposited that week before the freeze order was entered. On March 30, over
$480,000 was wircd from that account to Tech Traders”

I see no reason to unfairly and heavily penalize this group of investors. These funds were
omly in the Tech Trader account for one day and probably were never even traded. The
fact that these funds were commingled has no bearing, as it appears that many of the
funds in this case were commingled.

I["'you have any questions or comments please don’t hesitate to calt or write,

Sincerely

C/%fv—"
Steven 5. Corcoran

13015 Robleda Rd
Los Altos Hills, CA 94022
(650) 941-4628



Donald A. Dilenno RECEIVED-C
LERK
1624 Sharon Way U.S. OISTRICT COURT

Clearwater, FL. 33764
Tel: (727) 725-3555
(727) 434-0405

5 JN 28 A % ig

UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF NEW JERSEY

COMMODITIES FUTURES TRADING
COMMISSION,

Plaintiff,

Civil Action No.; 04CV 1512

EQUITY FINANCIAL GROUP, LLC, Honorable Robert B. Kugler
TECH TRADERS, INC., TECH
TRADERS, LTD., MAGNUM
INVESTMENTS, LTD., MAGNUM
CAPITAL INVESTMENTS, LTD.,
VINCENT J. FIRTH, ROBERT W.
SHIMER, COYT E. MURRAY, aund J.

VERNON ABERNATHY,

R i R P W N R S =

Defendsants.

OBJECTION TO THE

TO: THE HONORABLE ROBERT B. KUGLER AND THE UNITED STATES
DISTRICT COURT FOR THE DISTRICT OF NEW JERSEY



This objection concerns the selective omission of the individual, Donald A_Dilenno,

from the list of investors compiled by the Receiver, Stephen T. Bobo, dated 1/7/05,
entitled "Agreed Claims Interim Distribution Schedule”.

Whereas each individual investor of Shasta Capital Associates, LLC (Shasta) has
been named, individually, in the "Agreed Claims Interim Distribution Schedule”
(Distribution Schedule) for the proposed distribution of funds held by the Receiver,

D, Dilenno has not been named, individually, and therefore has been denied the same
percentage of distribution of funds offered to those other individual investors.

Dr. Dilenno's individual and only involvement with Tech Traders (or any of Tech
Traders' entities) was on the same level ("tier") as and parallels the same involvement
that each of the individual investors of Shasta had with Tech Traders (or any of Tech
Traders' entities). Both Dr. Dilenno and the individual investors had monies deposited
10 Tech Traders through a secondary company: in the case of Dr. Dilenno the secondary
company was Bally Lines, LTD. (Bally), and in the case of the individual investors the
secondary company was Shasta Capital Associates, LLC: ie., each individual (whether
Dr. Dilenno or a client ot: Shasta) transferred monies through a secondary company {0
Tech Traders. And both th;': transfers and deposits into Tech Traders are accounted for in

the records of both Tech Traders and the secondary companies.



Vet Dr. Dilenno has not been named individually (as each of the individual

investors of Shasta have been named) on the Distribution Schedule and will be
selectively denied the same percentage (38%) of distribution of funds proposed by the
Receiver to be distributed to the individual investors of Shasta.
Dr. Dilenno is not asking for any special treatment or dispensaton by the Court.
He is asking that the Count treats him as an individual, the same as the other individuals
have been treated on the Distribution Schedule, and grant Dr. Dilenno the same
percentage (38%) of distribution of funds offered the other individuals as proposed
by the Receiver.
In support of the above, would the Court please consider this:
t. Originally, the filing of the complaint and supporting documents leading to
the formation of the Distribution Schedule, did not consider Dr. Dilenno as
g *1st tier” investor. This was an error. Bally was a client of Tech Traders
and Dr. Dilenno was a client of Bally solely for the involvement of funds
to Tech Traders: just as Shasta was a client of Tech Traders and the individual
investors were cli__ems of Shasta solely for the involvement of funds to Tech
Traders. The Receiver has the supporting documents to verify the above.

To consider Dr. Dilenno on a "secondary tier” is arbitrary.



2. Dr. Dilenno has not received any return of interest or principle (or any

consideration thereof) of his $790,000.00 deposited into Tech Traders’
account. Records of both Tech Traders and Bally confirm the above.

A summary affirmation of Bally is attached hereto.

Dr. Dilenno is not disputing the interim percentage (38%) proposed by the
Receiver, even though Dr. Dilenno does not agree to all the reasons, nor does Dr.
Dilenno dispute the total amount of approximately $17.5 Million ultimately
as deemed by the Court to be distributed.

Dr. Dilenno does dispute being selectively omitted as an individual from the
Distribution Schedule. He is asking the Court to recognize that his individual
involvement with Tech Traders was on the same "tier" as all the other individual
investors and that He be offered the same percentage (38%) of ditribution of funds

offered the other individuals.

Dated: January 25, 2005

e et et
e KATHERINE H. POLLACK
SEARE o COMMISSION # DD 131327
i M S: EXPIRES: July 4, 2006
HETIEF Bonand Thu Notary Pullic Ungorviter:

|||||

Donald A Dilenno, MD.

L._J




Jamasry 15, 2005

Ms Reven Moore,

This is a resposge to licm #3 of yonr c-uxil of 1/24/2005 for sditionst docmentation.
The total javolvement of Dr Don Difeano is $790,000.00. I frrve resesched and found 2
Slm,m.wwmmmMLumwwa-mMMLA
m,mmwﬂmaMmsmmluﬁmmﬁmdmmﬂlm-My
hﬁhdmnpﬁmmmﬁmmﬂofhmm&twmmwmr
transferring LIKE amounts & avoid any sospicions bank activitics. That is why $ 280,000
O0was transferred it that mummner. Another $ 400,000.00 was transferred in 3 separate
wires from Dr . Dilenno’s accounts, you have the wire instructions, I do not have these,
as they are his accounts. This totals $ 790,000.00.Some Dr. Dilenno sent via wire, some

+

sent by wire through Bally Lines Lid And some sent via checks ﬁmﬂaﬂylmul.ﬂ.
revoked and went into receivership. I will provide documents.

Dr. Dmmmmmw.mhndhsa@dmmwmm&w
from Bally lines Ltd. And considered & sepurate entity. 1 respectfully request that this be
done for him. His 5 790,00.00 is about half of the Bally Lines Ltd. Claim of
$1.508,000,00.

Dx. DMOMNEVERMMMMMoﬂDANSwwMMMHE
mlyﬁrmmm:meﬁtymdmhhnwthmmﬂcfm
his claim.

Please Hmhﬂwﬁﬂﬁswmbemmbhlfdlym&nmpﬂmnhsuiﬂnw
his claim of $ 790.,000.00.

— ) el



WITMAN, STADTMAUER & MICHAELS, P.A.
26 Columbia Turnpike

Florham Park, New Jersey 07932

(973) 822-0220

Lewis Cohn (LC-0979)

MENAKER & HERRMANN LLP
10 East 40th Street

New York, New York 10016 (212)
545-1900

Samuel F. Abernethy (SA-8454)
Paul M. Hellegers (PH-1073)

Attorneys for Defendants Equity Financial Group LLC,
Vincent J. Firth and Robert W. Shimer

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

N

COMMODITY FUTURES TRADING
COMMISSION, Civil Action No. 04-1512

Plaintiff, :
VS. DECLARATION OF
PAUL M. HELLEGERS
EQUITY FINANCIAL GROUP LLC, et al,

Defendants. :

H
PAUL M. HELLEGERS declares as follows:

L. I am duly admitted to the Bar of the State of New York and am associated
with the firm of Menaker & Herrmann LLP, counsel to defendants Equity Financial Group, LLC,

Vincent J. Firth, and Robert W. Shimer (the "Equity Financial Defendants"). I make this
declaration
in opposition to the motion of the Receiver for authority to make an interim distribution on

acqount ]
of investor claims.



2. The Equity Financial Defendants object to the proposed interim

distribution
to the extent that funds may be distributed to claimants in circumstances in which the ultimate

beneficial owner is not known to the Receiver and in circumstances where the ultimate beneficial

owner may bear some responsibility for the loss by virtue of its/his/her violation of securities or
commodities laws of the United States or of some other jurisdiction.

3. Equity Financial Defendants also object to any distribution to the extent
that
beneficial owners who invested in or loaned money to Tech Traders or Coyt Murray's other

companies through other intermediating funds are given any preferences over investors who

acquired
their interests through New Century, Edgar Holdings, or Shasta.

I declare under penalty of perjury that the foregoing is true and correct. Executed

on
February 10, 2005.
! aA' /1. J-M--bb-Pc:>
Paul M. HellegersZ




Clerk of the Court ufece
United States District Court for the District of New Jersey S gl
Mitchell H. Cohen Federal Building & U.S. Courthouse s o5
1 John f. Gerry Plaza s . Ury
Camden, NJ 08101 A . »

Disputed Claims intetim Distribution Schedule
CFTC v. Equity Financial Group, LLC et al, Case No. 04CV 1512
For disputed claim #37

Thomas E. List
920 Imperial Orive
Mohnton, PA 19540

February 8, 2005

| invested money with Kaivalya. No money was made on this investment. Kaivalya
repaid me my principal only. At the time | received this money | was unaware of

where the money came from. | have been informed that it was paid out of Tech Traders
accounts. | have no way of knowing the source of this money.

Later | rolled two 401K accounts into one self-directed IRA and through Millenniumn Trust |
invested $95,000.00 in Shasta, This money was my entire retirement account accrued from 22
years of labor. MY IRA WAS IN NO WAY CONNECTED TO THE KAIVALYA PRINCIPAL OR
ANV OTHER SOURCE. | invested this money because | reviewed Shasta’s website where the
CPA VERIFIED performance numbers were posted by Shasta each month,

There were other investors in Kaivalya that received o retum of principal from Kalvalya

that did not invest any money in Shasta. Presumably their retumn of principal came from the
same source that my return of principal came from, If THEIR RETURN OF PRINCIPAL FROM
KAIVALVA IS NOT ATTACHED BY THE COURT, MY RETURN OF PRINCIPAL SHOULD NOT
BE ATTACHED EITHER. To do otherwise would be discriminatory. | should be listed in the
Agreed Claims group for the full amount of the $95,000. that | invested.

Respactfully,

%W & LT

Thomas E. List
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. ~-CLERK Alison Shimer
URSECU%\{Y%?S% lf;OURT 1225 W. Leesport Rd
-~ Lcesport, PA 19533

s FEe-a A 38
February 7, 2005

Clerk of Court

U.8. Disinct court, District of NJ

Mitchell Cohen Federal Building & US Court House
1 John F Gerry Plaza

Camdcn N. J. 08101

Tn the matter of CETC vs Equity Financial Group, LLC, et al Casc # 04CV 15121

Objection to the Recciver’s Motion for Proposed Interim Distribution with respect to Alison E.
Shimer (Claim #67).

I previously filed in a timely manner a claim with the courl appointed Receiver Stephen Bobo for
the amount of my September, 2003 $150,000.00 investment in Shasta Capital Associates, LLC.
(“Shasta™). Stcphen Bobo has designated my claim as claim #67.

Please be advised that 1 hereby object 1o the Recciver's decision to dispute my claim and to deny
me participation in the proposed interim distribution.

The basis for my objection Lo the Receiver's decision is as follows:

1) Iinvested $150,000.00 in good faith with Shasta in September of 2003 based upon the
trading performance numbers reported by Defendant Tech Traders, Inc. (" Tech™) to
Shasta's manager every month. My good faith is based upon the following facts that the
Rccciver cannot dispute:

a) All trading performance numbers reported to Shasta and Shasta’s manager by
Defendant Tech were regularly and separately veritied in writing by a CPA local
to Tech’s trading operation (defendant Vernon Abernethy) who represented to
Shasta’s CPA in writing that he had performed certain “Agreed Upon Procedures”
as a part of his regular monthly trading performance verification process.

b) Shasta’s CPA regularly confirmed in writing to Shasta’s manager every month
that she had received Dcfendant Abernethy’s written verification of Tech’s
trading performance numbers.

¢) Shasta reported the verified trading performance numbers of defendant Tech on
‘Shasta’s web site cach month only after receiving trading performance
confirmation from Shasta’s CPA.



.
“y

2)

3)

4)

5)

6)

7)

8)

9

d) 1 reviewed all past trading performance numbers posted by Shasta on Shasta’s
web site and based upon my good faith reliance upon those trading performance
numbers posted by Shasta [ invested $150,000.00 with Shasta in September,
2003.

I filed a timely and complete response 1o the Receiver’s previous request for verification
of my investment in Shasta. Documentation filed with the Receiver clearly verificd the
amount of my investment in Shasta and to my knowledge the Receiver is nol basing his
decision to exclude me from the proposcd distribution based upon any deficiency in my
previously filed paperwork

My investment in Shasta was made in good faith in reliance upon trading performance
numbers in turn posted in good faith by Shasta and its manager defendant Equily
Financial Group, LLC.

The Receiver apparently is attempting to exclude me from the proposed interim
distribution based solcly on the fact that my husband is a defendant in the above
referenced matter.

To my knowledge and belief al! allegations by the Enforcement Division of the
Commodity Futures Trading Commission (“CFTC™) that my husband had any knowledge
that the trading performance numbers being reported regulatly to his client Shasta have
absohutcly no basis in fact and the Receiver can produce no evidence in support of this
unsubstantiated claim.

In the absence of any final finding of this court that my husband either knew or should
have known that defendant Tech’s trading performance numbers were inaccurate there is
no basis for denying me participation in the proposed interim.

The written record does not support any conclusion that my husband knew or had any
knowledge that Tech’s reported performance numbers were not accurate nor, to my
knowledge and belief, will the CFTC be able to establish at trial that my husband “should
have known” that defendant Tech’s trading petformance was not as reported regularly to
Shasta and Shasta’s CPA.

The receiver and the CF1C have a sufficient remedy to include the amount of any interim
distribution made to me in the civil fine later imposed upon my husband should the court
conclude, after hearing all of the evidence at trial, that my husband “should have known”
the trading performance numbers reported to his client were inaccurate.

The fact that two separate CPA’s stood between the trading of defendant Tech and my
husband’s client Shasta is substantial evidence that the CFTC will be not successful in
convincing the court that my husband should have known the trading performance
numbers being reported to his client werc inaccurate.




L3 , -

10) In light of all of the above and the fact this cnforcement action has worked a substantial
financial hardship on me because it has significantly affected my hushand’s ability to
earn a living it is unconscionable for the Receiver to dispute my inclusion in the proposed

interim distribution.

11) For the court to uphold the Receiver’s proposal to exclude me from the proposed interim
distribution is to single me out and to punish me solely because I am married to Robert
W. Shimer prior to any finding by the court that any of the charges against my husband
can be substantiated at (rial and even merit a civil fine.

For all of the above enumcrated reasons, I hereby tender to the court my strong objection to the’
Receiver’s proposal to disputc my valid claim as a member of Shasta.

MaraZ - Shom—

Alison E. Shimer
1225 W. Leesport Rd.
Leesport, PA 1933

via Federal Express
ce: Stephen Bobo
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STEPHEN M. RUSSO (SMR 6449)
STEPHEN M. RUSSO, P.C.

27 NORTH BROAD STREET
RIDGEWOOD, NEW JERSEY 07450

(201) 445-7611 ' _
ATTORNEY FOR STABLE ABSOLUTE RETURN MASTER, FOF, LTD.

UNITED STATES DISTRICT-COURT
FOR THE DISTRICT OF NEW JERSEY

COMMODITY FUTURES TRADING Civil Case No.: 04CV 1512

COMMISSION, : _
Plaintiff, : Honorable Robert B. Kugler

VS.

EQUITY FINANCIAL GROUP, LLC,
TECH TRADERS, INC., TECH
TRADERS, LTD., MAGNUM
INVESTMENTS, LTD., VINCENT

J. FIRTH. ROBERT W. SHIMER,

COYT E. MURRAY, and J. VERNON  :
ABERNETHY :

Defendants.

CERTIFICATION IN SUPPORT OF OBJECTION TO THE RECEIVER’S
PROPOSED PARTIAL DIS_TRIBUTION TO :
STABLE ABSOLUTE RETURN MASTER, FOF, LTD.
I, Mark E. Ruddy hereby deposes and says:
1. I am an authorized representative of Stable Absolute Return Master, FOF, LTD., a
company incorporated under the laws of the Commonwealth of the Bahamas (hereinafter referred

to as “Stable”). Citco Global Custody N.V. (hereinafter “Citco™) is a company incorporated

under the law of the Netherlands, which handles cash and record keeping for various hedge

funds, including but not limited to Stable.




2. Citco is listed on the‘ Receiver’s Interim Distribution Schedule A for a partial
distribution. (See Exhibit “A”). Citco assigned its rights and claims to the frozen funds which

are the subject of this litigation to Stable. (See assignment attached hereto as Exhibit “B”).

3. By way of background, on April 1, 2004 at 12:33 P.M. E.S.T., Citco wired
$250,000.00 of Stable’s funds to a CitiBank bank account belonging to Shasta Capital
Associates, LLC (hereinafter “Shasta”). (See wire transfer attached hereto as Exhibit “C”). The

purpose of the wire from Citco was to invest Stable’s funds in Shasta’s commodity pool.

4. Shasta was a commodity pool managed by the defendant, Equlty Financial Group, -

LLC, (“Equity”) and was controlled by the defendants Vincent F irth (“Firth™) and Robert Shimer

(“Shimer™).!

5. On April 1, 2004, the U.S. Commodity Futures Trading Commission (“CFTC”) filed
an enforcement action in the United States District Court for the District of New Jersey against
Shasta, Equity, Firth and Shimer. On April 1, 2004, U.S. District Court Judge Robert B; Kugler
enteréd a statutory Restraining Order against the defendants, ﬁéezing their assets and preventing
the destructién or alteration of their bbéks and records: Judge Kuglér. also appointed Stephen T.

Bobo as a receiver, to take all steps necessary to secure and protect the assets and property of

Shasta. (See Court’s Order attached as Exhibi’r"‘D”).

! See paragraph 18 of the plaintiff’s memorandum in support of the equity receiver’s
motion for authority to make an interim distribution on account of the investor’s claims.
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6. At this time, the Receiver seeks to return in full all funds deposited after the Court’s

April 1, 2004 Freeze Order.” The Receiver correctly argues that “to allow the post freeze assets to

- become part of the receivership assets and distributed pro rata among all investors would conflict
with the speciﬁc directive of this Court’s Order and the general purpose of a freeze order, which

is to maintain the status quo and prevent additional losses to customers.”

7. Thus the Receiver distinguishes between customer funds and non-customer funds,
with the non-customers receiving full restitution and the Shasta customers receiving pro rata
distributions. Stable agrees with the Receiver’s analysis up to this point. However, Stable
disagrees with the Receiver’s assumption that all funds received by Shasta on April 1, 2004 (the
date of the Court’s restraining Order) should be automatically classified as “customer funds.”.
iﬁstéad, we contend that the Court should focus on the facts and circumstances that would create

a customer contract between Shasta and the individual seeking restitution.

8. Stable contends that the Receiver incorrectly classified Citco’s $250,000.00 deposit
made on the afternoon of April 1, 2004 as customer assets, subject to a pro rata distribution of

only $95,000.00. (See Exhibit ‘;B”, Claim No. 16). Stable contends that Citco was not a

customer of Shasta at the time the Court issued its April 1, 2004 Restraining Order and therefore -

Stable should receive full restitution in the amount of $250,000.00.

9. Stable respectfully submits that Shasta’s representatives never signed a Subscription

Agreement with Citco or acknowledged receipt of Citco’s $250,000.00 wire transfer as required
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by Federal Law.? Citco specifically wired the funds to Shasta with the condition precedent that

- Shasta’s representative would sign the proposed subscription agreement and confirm the net asset

value as of April 1, 2004. (See Exhibit “E”).

n

10. In fact, the Subscription Agreement submitted by Citco speciﬁca.]ly states “this offer
is irrevocable dncé accepted by the Manager on behalf of ‘tﬁe Company [éhasta]. This bffer is
subject to acceptance or rejection by the Company [Shasta] in its sole discretion.” Thus, a
custémer relationship could not be created unless and until Shasta or its representative accepted
Citco’s purchase offer. Furthermore, Shaéta could not accept Citco’s purchase offer unless it
accepted the purchase order in the manner proscribed by the offeror (by written confirmation to

Citco that the price of Shasta’s shares would be the April 1, 2004 market price).

11. Thus, Citco’s act of wumg $250,000.00 to Shasta’s bank account with a proposed ‘
subscription agreement and a request for a price confirmation was nothing _moie than an offer to
purchase an interest in Shasta’s hedge fund. Since Shasta neither signed the proposed
subscription agreement nor confirmed the net asset value of the funds to be purchased, Shasta

never accepted Citco’s offer and therefore a customer relationship was never formed.

12. It is also unclear whether Citco’s April 1, 2004 wire to Shasta, which was received by

2 CFTC Rule 4.21 (b) states that a commodity pool operator may not accept or receive
funds, securities or other property from a prospective participant unless the pool operator first
receives from the prospective participant an acknowledgment signed and dated by the
prospective participant stating that the prospective participant received a Disclosure Document

for the pool.
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Shasta at 12:33 P.M. E.S.T., occurred before or after the Court signed its April 1, 2004 Order. If
the Restraining Order was signed prior to the 12:33 P.M., then Stable should clearly receive a full
refund in accordance with the Receiver’s argument that all funds received by Shasta after the

Court’s April 1, 2004 Order should be refunded in full. If the wire was sent before the Court’s

~ Order, then we would rely on the analysis as set forth above.

13. For the above reasons, Stable respectfully submits that its entire $250,000.00 should

- also be returned in full.

I hereby certify that the foregoing statements made by me are true. I am aware if any of

the foregoing statements made by me are willfully false, I am subject to punishment.

A s/ £

MARK KUDDY
FOR STABLE ABSOLUTE

RETURN FOF, LTD.

Dated: February 8, 2005
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Agreed Claims Interim Distribution Schedule
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CFTG . Equity Financial Group; LLC et al., Case No. 04GV 1512

Claim- [ ~Name of Claimant. [ ‘Funds:nvested |- _._.u._.oSO&m‘ -|Net Cash:Balance | Gross Distribution zm.,.,_"..n.mmc._v::as % Total
Number - (per claim form) | Withdrawals: | : Amount: " | - -Amount Cumuiative
. ~ (per claim|form) . A . Distribution
L _ Received
’ 12 C€hambers, James F, $100,000.00 " $100,000.00} $0.00} .mmm_ooo.oon ¥
and lva N. . : :
13 Chambers, James F.. - $675,000.00 : $0.00}. emwm_.ooo.oo_. $256,500.00}
and lva'N./ 5 : " H
Triple C.Corp. ' -
TOTAL:| $775,000.00| $100,000.00} - $675,000.00 wnwa.moo.oo.”. -+ "$194,500.00) 38.00%
14 Chen, Jun. $100,000.00 i mo.co . $100,000.00| ﬁ.wm_ooo.oo i $38,000.00} 38.00%] ..
‘ 18 Chung, Anita Li $150;000.00 - $0.00;. $150,000.00 $57,000.00f.  $57.000.00] 38.00%}
16 Citco Global Custody *$250,000.00)- $0.00] $250,000.00 $95,000.00] $95,000.00 38.00%}
N.V..
17 Corcoran, Steve $200,000.00 . $0.00 $200,000.00] $76,000.00f $76,000.00] 38.00%)

as of January 7, 2005
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ASSIGNMENT AGREEMENT

THIS AGREEMENT is made on the 4™ day of February 2005 between:

I.

CITCO GLOBAL CUSTODY N.V., a company =i1icc'>rporat_ed under the laws of the Net_hgrlands
with its registered office at Naritaweg 165, 1043 BW Amsterdam, the Netherlands (the

“ASéljgnor”); and
STABLE ABSOLUTE RETURN MASTER FOF, LTD., a company incqrpora_ted under the

2. . B
laws of the Commonwealth of the Bahamas, with its registered office c/o Amicorp Fund Services
(B.V.L) Limited, Caracasbaaiweg 199, PO Box 6050, Curagao, Netherlands Antilles, (the
“Assignee”).

WHEREAS:

A. The Assignor was the custodian and therefore the legal owner of the pu:réhased shares in Shasta

_ Capital Associates, LLC, (the “Shares”). : :

B. The Assignes, as the beneficiary of the Shares has suffered loss and theret_‘oré wanits to take legal
actions against Equity Financial Group, LLC, Tech Traders, Inc., Tech Traders, Ltd., Magnum
Investments, Ltd., Vincent J. Firth, Robert W. Shimer, Coyt E. Murray, and J. Vernon Abernathy
(collectively referred to as the “Defendants™).

C. The Assignor and the Assignee entered into an agreement under which the Ass1gnor has sold the
< Claims (as defined below); and

D. In this agreement the A551gnor has undertaken to assign the Claims (as defined below) to the
Assignee in order to take degal actions agamst the Defendants in its own hame. _

IT IS AGREED AS FOLLOWS:

L Definitions

In this agreement “Claims” means any and all existing and future payment c¢laims and rights of the
Assignor against the Defendants under or in relation with the Shares.
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3.1

3.2

—

Assignment

Title to the Claims is transferred to the Assignee by execution and delivery of this assignment

agreement.

The assignment includes any accessory rights and ancillary rights relating to the Claims.

Representations and warranties

‘The Assignor does not give any representatlon or warranty in respect of the Claims. The Assignee

does not represent or warrant:

that the Defendants are able to perforni its obligations under or in relation to that Claim; or

@

® that the Defendants cannot invoke, against the Assignor of the Assignee, any rlght of set-

off or right to withhold performance or any other defence.

The Assignee represents and warrants that on the date of this agreement:

(a) it is a company incorporated under International Business Company Act of 2000 of the
Commonwealth of the Bahamas; :

)] it has not been dissolved, no resolution for its dissolution has been passed, no request for
its dissolution has been filed and the Commonwealth of the Bahamas has not given any

dissolution notice;

(©) it has not been declared bankrupt and has not been granted a moratorium including foreign
regulations corresponding with bankruptcy and moratorjum and a request for bankruptcy

or moratorium has not been filed nor is such a request expected; and

its oBligatioﬁs under this agreement do not conflict with applicable law or any agresment

(@
' to which it is a party.

Waiver

The-Assignee waives any right to void this agreement on the gronnd of mistake or for any other
reason. The Assignee waives any right to rescind this agreement.

Costs and expenses

All costs and expenses relating to the execution and performance of this agreement will be borne

by the Assignee.




6. Notices

All notices or other communications in connection with this agreement shall be given in writing
The address and fax number of each party for all notices under this agreement are those specified
below (or such other address or fax number as notified by that party by not less than five business

days’ prior notice):

Address of Citco Global Custody N.V.:
Telestone 8- Teleport

Naritaweg 165

P.O. Box 7241

1007 JE Amsterdam

The Netherlands

Fax: (31-20) 572 2650

Address of Stable Absolute Return FOF, Ltd.:
c/o Amicorp Fund Services (B.V.1.) Limited
Caracasbaaiweg 199

P.O. Box 6050
Curagao, Netherlands Antilles

Fax: 599 9 434 3560

With a Copy to:

Ruddy Law Office, PLLC
1914 Sunderland Place NW
Washington, D.C. 20036

7. Severability '

If a provision of this agreement is invalid or unenforceable in any jurisdiction that shall not affect
the validity or enforceability of any other provision of this agreement and the validity or
enforceability in other jurisdictions of that or of any other provision of this agreement.

8. Governing law and jurisdiction

8.1 Thls agreement is governed by the laws of the State of New Jersey. -

8.2 The competent courts of New Jersey shall have excluswe jurisdiction with regard to dlsputes in

connection with this agreement, subject to clause 8.3.

Nothing in this agreement restricts the right of the Assignor to submit disputes to any other court
of competent jurisdiction, whetheér concurrently or not.

8.3




_ 9, Counterparts

This Agreement may be executed in counteipa’rts, each of which shall be considered an original
and all of which countepparts-af each agreement shall constitute one and the same instrument.

STABLE ABSOLUTE RETURN MASTER, FOF, LTD.,
a company incorporated under the laws of the Commonwealth of the Bahamas.

By:  Systematic Absolute Return, LL.C
' its sole voting shareholder

By:  MER Systematic, LLC '
as Manager of Systematic Absolute Return, LLC

BYIMZ%%_

Mark E. Ruddy ﬂ
its Managing Member
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BSA ] Message File - Message Report

Delv. Overdue warning request= FALSE

Network delv. notif. request = FALSE
Obs. period = FIN Copy Service =

Sender tq Receiver Instructions

Banking Prior. = User ref. = 028090355

Warning Status =

Sérver to Receiver Instructions =

Creation
Appl/Serv = SWIFT Interface
RP & Ft = _SI_from SWIFT
Date/Time = 28/01/05 18:34:05
Text =

:20:MMB733-27JANOS
121: SBl27375—800001
:79:ATTENTION - SIOBHAN BARRYRE YR SWF MT199

ISN: 638609 DD27JHN05 CONCG OUR DEBIT TO YR
ACCOUNT FOR USD250,000. 00 DDOI-APR-04 UNDER OUR
IRN: 092058549 PLS BE ADVD WE EAVE RECEIVED YR
PYMT ORDER ON 01-APR-O4 AT 12:32: 48 4SAND BAID TO
FED/ 021000089 CITIBANK N.A.ON 0i-APR-2004 AT
12:33:55.06 UNDER OUR FED REF:
04018108984c004168 HOPE 'THIS CLaRIFIES YR QUERY

AND: ALL IS IN ORDER.
PLEAS! QUOTE OUR PIELD 20 REFERENCE IN FIELD 21

ON YOUR FUTURE CORRESPONDENCE.

KIND REGARDS, NIHRTA TELAGATEOTI

MT INVESTIGATIONS HSBC- GLOBAL PAYMENTS AND CASH
NINIG!HENT HSBC CASE REFERENCE MMB733- ~-2"7JANO5

Block 5: :
_{th 19!599!2)(CHK.SEGCEASSGSGB}

Messagé History =

*Original (Completed)

Received from SWIFT "CITCIEZDAXXXF" on 28/01/05 at 18:34: 05
Session Nr 1273 Sequence Nr 541964

By S!STEM Created at rp [_SI fram L SWIFT] and assigned to

unit [ano]
By SYSTEM : Unit assignmsnt change from [None] to [DUBLIN] on

routing
By SYSTEM : Routed from rp [.SI_from SWIFT] to rp [DUBPROG];

Oii Processing by Function SI from | SWIFT with result
Succ.as,(Rulo'USER 300500)

Type 07

Page

- 31/01/05 07:58:05
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1.

Elizabeth M.Streit, Lead Trial Attomey

Scott R. Williamson, Deputy Régional Counsel

Rosemary Hollinger, Regional Counsel

Commodity Futures Trading Commission

525 West Monroe Street, Suite 1100

Chicago, Illinois 60661

312-596-0537 -- .

ES-2235 , C e
SW-9752 - FE o
RH-6870 ' ' -

Paul Blaine

Assistant United States Attomey

for the District 6f New Jersey

Camden Federal Buzldmg & U.S. Courthouse
401 Market Street, 4% Floor

Camden, NJ 08101 '

856-757-5412

PB-4522

In The United States District Court
For The District Of New Jersey

~ Commodity Futures Trading Commission,

Plaintiff,
vs. Civil Action NO‘ )
- <
Equity Financial Group LLC, O Y vl ﬁ” / )\(424 el
Tech Traders, Inc.,

Vincent J. Firth, and
Robert W. Shimer, -
Defendants.

PREFHD.STATUTORY RESTRAINING ORDER AND
ORDER APPOINTING RECEIVER -

APR 91 2804 1619 8736452857 PAGE. 84
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o —— ~~

Having read the Complaint for Injunctive and Other Equitable Relicf, the Plaintiff’s
Motions for a Stamtory Restraining Order on Notice and Appeintment of 2 Receiver, the

Declaration of Joy McCormack and exhibits thereto and thé Declaration 6f Thomas Schaab, and

the brief submitted in support of its motions;
THE COURT FINDS:
1. E The Court h-as juﬁsﬁiction over the subject 'ma&t_:r.
_ "2. Section 6¢ of the Coﬁzmodjty Exchange Act, as amended (“Act™), 7 U.S.C. § 13a-1
(2001), »pém'u'_ts this Court to enter a stamtory restraining order and appqiht a temporary receiver.
3 It appears that there is good cause to believe that Defendants Equity T’imn,cial Group
LLC, Tech Traders, Inc., Vincent J. Firth, and Robert W. Shimer (collectively “the Defendants),

have engaged, are engaging in and are about to engage in violations of Sections
ab(a)(2)()and(iii), 4k(2), 4m(1) and 4o(1) of the Act, 7 U.S.C. §§ 6b(2)(2)(0) and (iii), 6k(2),
6m(1) and 60(1), and Commission Regulation 4.30, 17 C.E.R. § 4.30 (2003). '

4. It also appears that this is a proper case to appoint a tempotary equity receiver and grant a

statutory restraining otder.
IT IS HEREBY ORDERED THAT:

I
Statutory Restraining Order and Asset Freeze

Defendants Equity Financial Group LLC, Tech Tréders, Inc., Vincent J. Firth and Robert W.
Shimer, and all persons insofer as they are acting in the capacity of their agents, successors,
~ assigps, and attomeys, and al} persons insofar as they are acting in active concert or participation

with them who receive actual notice of such order by personal service or otherwise, shall be

prohibited from directly or indirectly:

APR @1 2024 16:19 9736452857 PAGE.ES
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Withdrawing, transferring, removing, dissipating or dstosmg of funds, assets or
other property, wherever situated, including but not limited to, all funds, personal
property, money or securities held in safes, sa.fcty deposit boxes and all fands on-
deposit in any financial institution, bank or savings and loan account held by,
under the contro; or in the name of the Defendants including, but not limited to,
any accounts in the name of or under the control of Shasta Capital Associates

LLC

B. Destroying, altermg concealing or disposing of any books, records, electronically
~ ,stored data or other documents, wherever stored concemmg the Defendants

a ancl/or Shasta Capital Associates LLC; and
Refusmg to penmit authonzed representatives of the Commission to mspect when

and as requested, any books, records, electronically stored data or other
documents, wherever stored conceining the Defendants and/or Shasta Capital

Associates LLC. _
IT IS FURTHER ORDERED THAT: Each finu, corporation or other person or enti;y
with notice, including, but not limited to, Bﬁnlc of'Ama:ica, Citicorp Data Systems, Inc.
and Fasmers & Mechanics Bank, which holds, or which is & depository of fands,
' securities property, or other asséts of or under the control of the Defmdaﬁm and/or
‘Shasta Capital Associates LLC, including funds and property of investors, is prohibited
fiom transferring, withdrawing, removing or &isposing of any such funds, securities |

property, or other assets until further order of this Court. This Order may be served on

any such entity by facsimile fransmission.

. o

, Appoinanent of Receiver
Slphea T Babo', kg

_ IT IS FURTHER ORDERED THAT: __ ____ Is appointed as temporazy
equi.l;y Reg:eive_r (“Receiver”), for the Defendants and their affiliates and subsidiaries, and all
funds properties, premises, accounts and other assets directly or indirectly owned, beneficially
or otherwise, By the Defendants, individuaﬂyror collectively, including, but not limited to,

investors® funds, for the purpose of marsha]lihg, presétving, accounting for and liquidating the

APR 91 2684 16715 9736452857 PQG%.BS
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assets that are subject to this Order and directing, monitoring and’ supervising Defendants

activities in accordance with the provisions of this Order set forth below.

IT IS FURTHER QRDERED that the Receiver shall be the agent of this Court in acting

as Receiver under this Order.

IIX. _
Powers of Receiver

" IT IS FURTHER ORDERED that the Receiver is directed and authorized to

accomplish the fo]lowing:
A Také exclusive custody, control, and possession of all the funds, property, mail
and other assets of, in the possession of, or under the control of the Defendants

Firth and Equity Financial Group LLC wherever situated and take exclusive
custody, control, and possésszon of all customer funds and property and-other

assets tracedble to customers in the posséssion of, or under the control of Shimer
or Te¢h Traders Inc. The Receiver shall have full power to sue for, collect,
receive and take possession of all goods, chattels, rights, credits, moneys, effects,
land, Jeases, books, records, work papers, and records of accounts, including
computer-maintained information and .digital data and other papers and
docuinents of Firth and Equity Financial Group, LLC, including documents
related to customers or clients whose interests are now held by or under the
direction, possession, custody ot control of Firth and Equity Financial Group,
LLC, aud a]l such funds, propesty and documents related to customers or clients
whose interests are now held by or under the direction, possession, custody or
contro] of Tech Traders, Inc, or Shimer (this Order shall not include funds,
ptoperty or records related to Shimer's pracuce of law unrelated to the Defendants

or Shasta Capital Associates);

Take all steps necessary to secure the business premis:cs of the Defendants Firth

and Equity Financial Group LLC, including but not limited to premises located at
3 Aster Court, Medford, NJ 08055 and any and all other busmess ptemises under

the control of Firth or Equity Fma.nc;al Group LLC;

Preserve, hold and manage all r'eccwexship assets, and perform all acts necessary
to preserve thé value of those assets, in order to prevent any loss, damage or

injury to customers or clients;

Prevent the withdrawal or misapplication of funds entrusted to the Defendants,
and otherwise protect the interests of customers or clients;

E..  Collect all money owed to the Dcfendants;

PABE. 87
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F. Initiate, defend, compromise, adjust, intervene in, dispose of, or become a party to
any actjons or proceedings in state, federal or foreign jurisdictions-necessary to
preserve or increase the assets of the Defendants or to carry out his or her duties

pursuant to this Order;

Choose, engage and employ attorneys, accountants, appraisers, and other

G.
independent contractors and technical specialists, as the Receiver deems advisable
or necessary in the performance of duties and responsibilities upon obtaining
leave of this Court and thereafter, only upon further order of this Couzt, '
H. Issic subpoenas to obtain documents and records pertaining to the receivership,

and conduct discovery in this action on behalf of the receivership estate;

I Open one or more bank accounts as designated depositories for funds of the
Defendants, The Receiver shall deposit all funds of the Defendants in such
designated accounts and shall make all payments and disbursements fiom the
receivership estate from such accounts; I
Make payments and disbursements from the receivership estate that are necessary
or advisable for carrying out the directions of, or exercising the authority granted
by, this Order. The Receiver shall apply to the Court for prior approval. of any
payment of anty debt or obligation incurred by the Defendants prior to the date of
entry of this Order, except for payments that the Receiver deems necessary or

ddvissable to seturé assets of the Defendants; and -

Clpse out all commodities futures positions, or other outstanding positions and/or
hold such assets without further court order.

Iv.
Delivery to Receiver

* IT IS FURTHER ORDERED that, immediately ipon service of this Order upon them,
Defendants and any other person or entity served with a copy of this order shall, immediately or

within such time as permitted by the Receiver in writing, deliver over to the Receiver;
- s

Possession and custody of all funds and all other assets, belonging to investors 61:
commodity pool participants as described in the complaint;
Possession and custody of documents of the Defendants, including but not limited

B.
10, all books and records of accounts, all financial and accounting records, balance
sheets, income statements, bank records (including monthly statements, canceled

A.
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checks, records of wire transfers, and check regxstexs), client lists, title documents

and other papers;

C.  Possession and custody of all precious metals, other commadmes, funds and other
assets belonging to members of the public now held by the Defendants; »

D. All keys, computer passwords, entry codes, PIN npumbers and combinations to
focks necessary to gain or to secure access to any of the assets or documents of
the Defendants, including but not fimited to, access to the Defendants Firth and
Equity Financial Group LLC’s business premises, means of commumcatxon,
'accouns, coinputer ; systems, or other Dproperty; and : _

Information identifying the accounts, employees, propertics or other assets or
obligations of the Defendants. _ ‘

V.
Coaperation with Receiver

" - IT IS FURTHER ORDERED that the Defendants and all other persons or entities
served with a copy of tIus Order shall coopérate fully with and assist the Receiver in. the
performance of his duties. This cooperation and assistance shall include, but not be limited to,
providing any information; to the Receiver that the Receiver deems necessary to éxeréi‘smg the
authority and discharging the responsibilities of the Receiver under this order; providing any .
password required .to access an_y computer of electx;onic files in any medium; and advising all

persons who owe money to the Defendants that all deb_ts should be paid directly to the Receiver.

VL
Stay

* IT IS FURTHER ORDERED that except by leave of the Court, during the pendency of

the receivership ordered herein, the Defendants, and all other persons and entities be and hereby

are stayed from taking any action to establish or enforce any claim, right or interest for, against,
on ‘behalf of, or in the name of the Defendants, the Receiver, receivership assets, or the

Receiver’s duly authorized agenzs acting in their eapae}hes as such, including but not !xmlted to,

the fo]lomng acnons

'PAGE. B9
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Commencing, prosecuting, litigating or enforcing any suit, eXcépt that actions
may be filed to toll any applicable statute of lirnitations,

Aceelerating the due date of any obligation or claimed obligation, enforcing any
lien upon, or taking or attempting to take possession of, or retaining possession of,
property of the Defendants or any property claimed by the Defendants, or
attempting to foreclose, forfeit, alter or terminate any of the Defendants’ interests

in property, whether such acts are parf of 2 judicial proceeding or otherwise;
Using self-help or cxacuung or 1ssumg, or causing the execution or issuance of
;,-;.;aany ‘court attachment, subpoena, replevm, execution or. other process for the-

- purpose of impounding or taking possession of or mterfenng 'mth or creaung or
enforcmg a lien upon any property, wherever located, owned by or in the
possessxon of the Defendants, or the Receiver or any agent of the Receiver; and
Doing any act or thing to interfere with thc Receiver taking control, possession or
management of the property subject to the receivership, or to in any way interfere
with the Receiver or the duties of the Receiver, or to intedfere with the exclusive
jurisdiction of this Court over the property and assets of the Defendants. This

Paragraph does not stay the commencement or continuation of an action or
proceeding by a governmental unit to enforce such govemmental unit’s police or

regulatoTy power.

vi.
Receiver’s Report lo the Court and Compensation

ITIS FURI‘HER ORDERED that the Receiver maintain written accounts, itemizing
receipts and expenditures, describing properties held or managed, and naming the depositories of
receivership funds; makc such written accounts and supporting documentation available to the
Gornmission for inspection, and, within sixty (60) days of beiné appointed and periodically
thereafler, as directed Sy the Cc;urt, ‘ﬁle with the Court and serve on the parties a report
sumnarizing efforts to marshal and coﬁect assets; administer the receivership estate, and
otherwise perform the duties mandated by this Order. -

IT IS FURTHER ORDERED that the Receiver and all personnel hired by the Receiver
as herein authonzed, mcludmg counsel to the Receiver, are entitled to reasonable compensatxon

for the perfomance of duties pursuant to. this Order and for the cost of actual out-of -pocket

APR P1 2884 16321 9;35.. 52857
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expenses incurred by them for those services authorized by this Order that when rendered were

(1) reasonably likely to benefit the receivership estate or (2) necessary tb the administiation of

the estate. The receiver and all 'personnei hired by the receiver shall be compensated solely out

of funds now held by or in the possession or control of or which may in the future be received by

the receivership Defendants and shall not be entitled to any compensation from the Commission.

 The Receiver shall file with this Court and serve on the parties periodic requests for the payment -

of such reasonable compensation, with the first such _requesf filed no mote than sixty (60) days
after the date of this Order and subsequent requests filed quarterly thereafier. The requests for
compensation shall itemize the time and nature of services rendered by the Receiver and all

personnel hired by the Receiver. The Receiver shall not increase the hourly rates used as the

 bases for such fee applications without prior approval of the Court

VIOIL
No Bond

IT IS FURTHER ORDERED that the Receiver is appointed without bond.

: IX.
Service of Order and Assistance of United States Marshals Service

IT 1S FURTHER ORDERED that, copies of this Order may be served by ny means,
including facsimile wansmission, electronic mail or data transfer, upon any financial institution

or other entity or person that may have possession, custody or control of any documents or assets

~ of the Defendants or that may be subject to any provision of this Order.

IT IS FURTHER ORDERED that the United States Matshals Service is directed to

assist the Receiver in taking control and custody of the assets, records and business premises of

the receivership Defendants.

97364526857
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an,

IT IS FURTHER ORDERED that the U.S. Marshals Service, Always Express and Hi-
T:;h Private Investigations, Inc. are hereby specially appointed to sexve process, including the -
surmmons and cornplaint, and all other papers in this cause.

X..

Service on the Commission
IT I8 FURTHER ORDERED that the Defendants shall serve a!l pleadmgs,
- cor-respondence notices requxred by this Order, and other matenals on the Comiission by
delivering a copy to Elxzabeth Streit, Lcad Trial Attorney, Division of” Enforcement, Commodity
Futures Trading Commission, 525 W. Monroe, Suite 1100, Chicago, thois 60661
,. X1
Court Maintains Jurisdiction
"IT IS FURTHER ORDERED that this Order shall remain in full force and effect until
further order of this Court, and that this Court retains jurisdiction of this matter fér all purposes.

XIL
) Status Hearing
IT IS FURTHER ORDERED that this matter is set for telephonic status hearing on April

-7 at & o’clock without further notice.

' SO ORDERED [g April _, 2004

. a UN% STATES DIS'I_‘RIC:# JUDGE

9735452857 PAGE. 12
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CITCO

Cssco Bank Nederland N.V.

DATE ' 01-APR-2004 ' PAGES 1
COMPANY SHASTA CAPITAL ASSOCIATES (US) -

CITY AND COUNTRY  MEDFORD, UNITED STATES OF AMERICA

ATTENTION OF VINCENT FIRTH

FAX NUMBER 0016097141980

FROM : Rafiael Funken

" "REFERENCE 209862.27375:6000001. , i | - :
Remarks: SubscnptiorﬂPurchase form to follow by Mail. Attenton Vmcent Flrth For trade

date April 1. Ref.; Stable Absolute Réiurn.

Dear Siv/ Madam,
We would like to bu /sub'scﬂbe:
For the countervalueof U 5% 250"000.00 (In words see below)

Two hundred and fifty thousand US DOLLAR
in: SHASTA CAPITAL ASSOCIATES LLC SHARES

ISIN #: QT0000937901
We expect net asset value date 01-APR-2004 and will pay US DOLLARS for value 01-APR-2004.

Piease notify us immediately if our order will not be accepted for this net asset value date or if you
require payment for a different value date.

The shares should be registered in the name of '
CITCO GLOBAL CUSTODY NV - REF 209862

REGISTERED ADDRESS MAILING ADDRESS

TELESTONE 8 - TELEPORT - €70 CTTCO DATA PROCESSING SERVICES LID
NARITAWEG 165 2600 CORK ATRPORT BUSINESS PARK

1043 BWAMSTERDAM KINSALE ROAD

NETHERLANDS - CORK TRELAND

- | Please confirm subscription details to (353 21) 4910331 (fax) or to tradeconﬂnn@citco.com

WL e

S.R.Case

Citco Bank Nederland NV Dublin

The information contained in this fax is private and confidential and interded only, ﬁr h';g addressee. Ifyou have received this fix
in error, or the information contained within is in any way unclear, fease i diately notifyus by telephone at (153 1) 636 7100.

Branch Offcs FPhome; +353 ()1 636 7160 Clamelor of Gammeeros
Cusiom Hous Plaze Blck 6 Fex 4353 ()1 636 7102 : e il .
Int') Bnancial Services Cenire SubEnbank@rikocom Na. 904070

Dubln I BIC: TITGIE2D

Brland

ISP

e Ayt




5:29 PM 4/1/04 Transmission Record
Sent to: ORDER TO FUND SHASTA CAPITAL ASSOCIATES (US)

Phone: 0016097141980

Billing information: '000005894", '27375-S000001'
Remote ID:

Unique ID: "FO681490"

Elapsed time: 1 mmutes, 2 seconds.

Used channel 22.

No ANI data.

No AOC data,

Resulting status code (0/339; 0/0) Success

Pages sent: 1 -1




24-JAN-2085 19:41 FROM CITCO.BANK TO rfunkendcitco.com

ﬂg’ LFLH- S(

SUBSCRIPTION AGREEMENT
Shavta Capital Associates, LLC
~ Corparute
The Undersigned (hetoinafier Yndersigned” or “Subsordber”) bereby ofiess md mibscribes o purchase
ility Company (the “Coropany™) 843

— __ shares of Shasts Copital Associstes, LLC, 2 Delawaro Limited Ligh
‘price oY $100,00 pepshiaps VI :
- Fuymeat 3 the sriount of §"0570 S08__ghal bt
wire wransfes to the New York eserow secourit bf;hs"Cnmp‘ﬂ)": attomey.
The Undessigned ondertands that the mesaber shures aws balng fesued withont registration wader fhe Secudities
Act of 1933 umded(dp'm‘)hnﬁanoeupmﬂsﬁmmdoﬂhhgmpﬁmw?lmmmﬂ'am
segistration ceatained in Sections 3(k} and 4(2) of the Act, and Regulations D promolgated thezeunder.

To in&xcetheCompmy‘stagﬂEqﬁlyl’hancial Group, (heceinafter “Mamager” et “Equiny”) o acoept
the Undersigned’s subscription #nd to issuo zhd deliver suember shates to the Undersigngd subscxiber, the Undersigned
. agrocs, warrents md represents 35 follows: i '

1. This affer is irrevossble ance accepted by the Manager on behalf of the Conpany,

) uéépmqrejebﬁcdbym;mwin its sole disererion,

nd ¢ _mw;mfmme&mw;mmmuwgmwm
offered ér sold a participation in this "mofmwmmgﬂumoﬁuownulwma
any intexest therein of atherwise; in violation of e Act The Undersigned does pot have in mind my sele of the
mahcs}gxesmﬂiér}ﬁthapmqﬁﬁxedw eterm puiodofﬁmorupmtheoc_wmuof
non-occurrence of guy P e wmsamﬂmoé;mibasmpmmormmlmdmm

., oadertaking, arrangemont, oblization, indebiedness or commltment providing fos of which is tkely to compel &
e & : R p B ; pmmdyinqdmeeﬂ;umlikﬂyinﬂle

This offer is subject 0

2. The Undersigned is purchasing fhe 1

dispogition of ¢ aies wid js ot aware of any ciwumstances in e
futdre o prompl  dispasition of the shares - o
3. The Undersigned acknowledges that the stember shares have not been offered w the Undemsigned through sny

advertisernent of any kind.

4, newqmmuhwlmmtmpﬁumasuaammzpme_wpummedmmof
the ropiesentriens 4nd wamanties of the Undersignod fn s Subectiption Agreemient, and the Undessigned
scknowladges thaf the Undecsigned hss been cacouraged to seek its own legal snd financial comnsel to assist in

evaluating an fnvégtment in the Company, ‘ .
5. The Undersigned hereby acimowledges that the mauﬁgne'a% nuthorizad represeatatives have thoroughly read the
Company’s Privaté Plagentent Meniorandum dsted Juné 30, 2001 a5 reviszd Februsry 16, 2005 ad Septentber 2,

2003 (the “Memmorandom™) sad utiderstnds that an favestment in the Corpenly Is an hvestmant iy mamaged

- i ed hais also 1eC ! e Corhpary of from it waba‘bﬂuCPAvn-lﬁed

furures, The recaived eigher divecti
perfammanis. of tha Syncigetis-Portfolio Twifing System
Cainpany degcr bed in that Memoraadu n as well ax the nod CPA,
Porifolio "Tradiiig Systera used by the Trading Company for

2001 and cnding in May 2001,

Page t of 3 Subscriber initlale f;

be i by s Undvignsd by it pheck or by bask
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10.

11,

12.

13,

14

expeTience

visk of this investment.

TO rfunkendcitco.com

THﬁ UNDERSIGNED ALSQ UNDERST. ANDS AND ACKNOWLEDGES THAT FRIOR, TO JANUARY 200!
CAL TRADING

TBE $YNERGETIC-PORTFOLIO TRADING SYSTEM PRODUCED ONLY THEORECTI L

FROFITS FOR THE CALENDAR YEAR 2000 AS THE RESULT OF EXTENSIVE BETA TESTING AND
IGNED 1S WILLUING TO RELY UPON AND BASE JT$ DECISION TO INVEST SOLELY

UPON THE ACTUAL FERFORMANCE RECORD OF THE SYNBRGETIC»PORTFOHO TRADING

SYSTEM FROM JANUARY 2001 TQ DATE ERST AT PAST

4 NCEI_SNOG A B SU

KNOWLEDGES THAT THE GENERAL

. THB , UNDDRS{GNED ,ALSO. ONDRRSTANDS _AND. ACKNOY ES THAT THE GENE
" BACKCROUND, INFORMATION AS WELL'AS THE MORE DETAILED THCHNICAL INFORMATION
; SYSTEM AVAILABLE ON THE COMPANY’S VEB

ABOUT THE SYNERGETIC-PORTFOLIO TRADING ¢ M FHE
SITE 13 NOT INTENDED TO BE AND SHOULD NOT BE ‘A SUBSITITUTE FOR A CAREFUL AND
COMPLETE READING OF THE COMPANY"S PRIVATE FLACEMENT MEMORANDUM. '

In addition o fhe information available on e Company's Web Site, fhe Undersigned acknowledges that the
Company has given the Undersignad smd all of the Undersigned's agetes and counselors access sufficient
information relating to its business ta allow the Udersigned to form au intelfigent 228 informad decision to invest.

The Undersigned scknowledges md wanants that the Undersigned is = wp coredited Tnvestor” as that tems is
defned in Rule 501 of Regalation D of the Securities Ast of 1033 of the United States and slso has sufficient
knowledge conceming the affairs and conditions of the Compary and that by Teason of its business or financial
cats malie @ reasonad decision as to this investment in (¢ Compsny, is capable of evaluting the meits
az:hrisks of this mvwm:utsm_lhhsﬂwmddvbmwt}w Undersigned’s own intarests i1 connection With
such investment.

The Undersigned also acknowledges and stites without veservetion that fhe Undersipned can bear the econondc

The Undersipned is awatg of the Testrictions on transterability of @¢ Company’s shares set forth i the
Memoraadum and the Company’s Operating Agsecnent.

Based npon he foregoing representations by the Undesigned, 182 Undersipncd hersby sgrees to indenmify
Yiquity, it officers, w-mmmm¢uwm¢wwm'wqummmy
{and thelr respicctive officers, &ireciors, 2gents and employess) harmless sgainst all Tigbility, costs or expenses
(inchiding ;ufsmblsg ¢ ) )ﬂhhgmafovhomeﬁionwﬁhmylﬁwmﬁm ov any breach of
such waantics and representations of the Undersigned, or awising as a vemlt of the sale or disribution of sember
shares by the Undersigned in viclation of the Sceurities Exchange Act of 1934, 25 araidad, the Act, o sny ottier
spolicable law. - : - :

Thiz Submiptionﬁgmrrﬂumarbe'mouwdbyme Subscriber and accopied by the Company in sounterpsrs.
each of which shall bz decmed s original, but afl of which together shall constituts ope and the same insinancat,
A copy of this Subseription Agreement sent by facsimile or oter elestronic mmieanis, bearing the signaturs of the
Subscriber or fhe sigasture of the Compary's suthorized reserrative shall be considered to be the Tegal

equivalent of a document bearing the original sigastire of the party whoss signatvre appeacs thereon.

This subsciption end the ropestaions mnd wariies costaioed hereu Shal B inding upon s hess, legal
representalives, suceesoons and assigns of tie Undersignsd ind shall be construed in gecordance with the Taws of
Delaware. The site of exscution of this Subscription apreement is the sue of Delawine, USA. )

Page2 of3 Subscriber Fritials %
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- )
Subseription amount S 1oe vee Nomber of mesther shates subseribed e
The Sebseriberis (plaase indicate): oo » .
_& Comporation L To ___Othor (Plesse spociSy: - 5

CITCO GLOBALCUSTRDY N, uml .
chof&ubzm‘bmg Eaury (plﬁsepnn o o] Number

>3

Womme (Please print) - 2 A NMWWO
) Position (Plossc print) » Position (Please print).
m ;tmifyt}mﬂam (we are) muthorized by my (our) Mdon with the Subscriber to &xacute this Subscription

sigastirs
The thova and foraguing Subscription Agrecment is accepted tis____ dayof - 2004, ;
Shasta Capital Associstes, LLC.
By Equwl’handal Gronp.mc..Mmger
Vincent Firth, President -
Page 3 of3
TOTAL. P.BS
TOTAL P.B85




BROWN & CONNERY, LLP

By: Warren W. Faulk, Esquire
360 Haddon Avenue

P.O. Box 539

Westmont, New Jersey 08108
856-854-8900

Attorneys for The Sterling Entities

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

Commodity Futures Trading Commission
Plaintiff,
CIVIL ACTION NO. 04CV1512

VS.

)
)
)
)
)
Equity Financial Greup LLC, )} DECLARATION OF
Tech Traders, Inc., Tech Traders, Ltd., ) WARREN W, FAULK, ESQ.
Magnum Investments, Ltd., Magnum ) :
Capital Investments, Ltd., Vincent J. Firth, )
Robert W. Shimer, Coyt E. Murray and J. )
Vernon Abernathy )

' Defendants )

)

vWarren W. Faulk, Esq., declares as follows:

1. I am the attorney for claimants Stérling ACS, Ltd, Sterling Alliance Ltd., Sterling
Casualty & Insurance Ltd., Sterling Bank_ Ltd., Sterling (Aguilla) Trust Ltd., Sterling Investment
Management Ltd. and Strategic Investment Portfolio, LLC (collectively the “Sterling Entities”j.

R 2. ﬁxhibit A attached hereto is a true copy of the chober 29, 2004 letter from
Receiver’s counsel ;co éounsel for the Sterling Entities.
: 3. Exhibit B attached hereto is a true copy of the December 3, 2004 letter (with
attachments) from counsel for the Sterling Entities to Receiver’s counsel.

4, Exhibit C attached hereto is a true copy of the February 2, 2005 letter from

Receiver’s counsel to counsel for the Sterling Entities.

4. Exhibit D attached hereto is a true copy of pages 45 to 48 of the transcript of this



Court’s May 14, 2004 ruling on the Sterling Group’s Motion to Intervene.
Pursuant to 28 U.S.C. 1§1746, I certify under penalty of perjury that the foregoing is true

and correct,

Dated: February 11, 2005 ' /s/ Warren W. Faulk
» Warren W. Faulk
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FEE TG 3
Sachnoff & Weaver, Ltd. ) ERGRE 1n ‘
Attorneys at Law
NOV 0 1 2004 i
30 South Wacker Drivc « 29th Floor « Chicago, lllinois 60606-7484 ov Z
Tclephone (312) 207-1000
BY ——— e
Raven Moore i g
(312) 2076457 Facsimile (312) 207-6400
rmoore@sachnoff.com October 29, 2004 wws.sachnoff.com
VIA FEDERAL EXPRESS

Martin P. Russo

Kurzman Eisenberg Corbin
Lever & Goodman, LLP

One North Broadway

White Plains, NY 10601

Re: CFTC v. Equity Financial G,rou;), et gl.
Dear Mr. Russo:

As you know, I represent Stephen T. Bobo, who is serving as Bquity Receiver of
Equity Financial Group LLC, Magnum Investments, Inc., Magnum Capital Investments,
Ltd., Tech Traders, Ltd., Tech Traders, Inc., Vincent J. Firth, and Robert W. Shimer.

We are in receipt of the investor-claim forms submitted on behalf of the Sterling
entities, including Sterling Alliance Lid., Sterling Trust (Anguilla) Lid., Strategic Investment
Portfolio LLC, Sterling Casualty & Insurance Ltd., Sterling Bank Limited, Sterling ACS
Ltd., and Sterling Investment Management Ltd. After careful review of these forms and the
supporting documentation, we have found a number of deficiencies.

To start, the claim forms submitted on behalf of Sterling Trust (An guilla) Ltd., o
Sterling Alliance Ltd., Sterling ACS Lid., Sterling Investment Management Ltd., and '
Strategic Investment Portfolio LLC fail to include sufficient supporting documentation to
confirm a nurmber of the transactions with the Defendants. Please note that we enclose
copies of the above-referenced claim forms. On these claim forms, we haye highlighted the
transactions for which additional supporting documentation is required. For example, you

will note that on the Sterling Alliance claim form, we have hi ghlighted the alleged transfers

on 11/5/02 and 7/9/02. These entries have been highlighted because Sterling Alliance failed

to provide bank wire transfer advices to show that funds were in fact transferred from
Sterling Alliance to Tech Tradets on these dates. As evidence of these rransfers, Sterling
Alliance provides only some form of internal memoranda from Alliance Tovestment
Management. ' : ' '
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Sachnoff & Weaver, Ltd.

Arcornieys 2t Law

In addition, the claim form submitted on behalf of Sterling Investment Management

Ltd. illustrates another deficiency: inconsistency among the Sterling entities’ claim forms.
At this time, at least one inconsistency among these claim forms has been identified. The
Stetling Investment Management claim form refers to “an internal transfer from account
5142 10 37927 in the amount of $100,000.00 on 12/31/02. However, the claim form for
account number 37927, in the name of Stetling Trast (Anguilla) Ltd,, does not reflect a

‘comresponding receipt of these funds. Other such inconsistencies may exist, although we
have not yet identified them.

Sterling Trust (Anguilla) Ltd.’s claim form highlights another deficiency: a repeated

failure to account for distdbutions made by Tech Traders to the Sterling entities. From May
of 2003 through March of 2004, Sterling Trust received monthly payments from Tech
Traders in the sum of $475,000.00, as set forth in the Affidavit of Stephen T. Bobo filed in
response to the Sterling entities® motion to intervene. These monthl y disbursements from
Tech Traders, however, do not appear on the claim form submitted by Sterling Trust. Also,
on April 23, 2003, Tech Traders wired $235,880.00 to Sterling account mumber 5198214568
with a reference to “Sterling Trust Anguilla.” Yet, the Sterling Trust (Anguilla) Led. claim

- form fails to reflect receipt-of any such payment from Tech Traders.

Finally, the claim form submitted by Sterling Alliance Ltd. itlustrates yet another
deficiency: distributions made to a Sterling entity that apparently consist of fictitious profits,
Sterling Alliance claims to have received distributions of funds from Tech Traders in the sum
of $597,500.00. Specifically, from December 20, 2002 through February 23, 2004, Sterling
Alliance received $175,000.00 in cash withdrawals and transferred $422,500.00 to.other

~ Sterling accounts. Yet, Sterling Alliance only put in actual cash in the amount of
$250,000.00. For example, on December 31, 2002, Sterling Alliance transferred
$250,000.00 from its investment account with Tech Traders to another Stetling entity,
Sterling Trust (Anguilla) Ltd, but at that time, Sterling Alliance had only $240,000.00
available, Thereafter, Sterling received an additional $337,500.00 by way of transfers to
other Sterling accounts or cash withdrawals.

In order to support the total amount of the Sterling entities’ claimed investments and
distributions, please provide us with the necessary supporting documentation as soon as
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Sachnoff & Weaver, .td.

Artorneys at Law

possible. If you have any questions or concerns regarding the above information, please
direct them to me by email or letter.

Very truly yours,

Kl

Raven Moore
Enclosure

' cc: Stephen T. Bobo, Equity Receiver
Bina Sanghavi '
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KURZMAN EISENBERG CORBIN LEVER & GOODMAN, LLP

ATTORNEYS AY LuAW :

675 THIRD AVENTIE 1§% 1,00R Oni; NORTIH BiOADWAY
N"'wzr?ﬂli‘lrﬁshon” . Wirre Pualng, New York 10601 ‘
21 o2 TBL: 014 2659800 MARTIN P, RUSSO, F.C.
. 3L: (91d) 295-980 Partner
) .Orl-u:R_LOme.NS. FAX: (914).20¢-0855 , S
FORT LAUDERDALR, FLORINA . nwusspEk W s

|LONDON, ENGQLAND
GENEVA, SWITZIRLAND

December 3, 2004

| By Fagsimile and Federal Express

Raven Moore

" Sachnoff & Weaver, Ltd.
30 South Wacker Drive
29" Floor
Chicago, IL 60606-7484

Re: CFTC.v. Equity Financial Group, et al,

Dear Ms. Moore;

We represent the Sterling Group of Companies and write in respouse to your Jetter dated
October 29, 2004. For your convenience we address the issues as you presented them.

With respect to the Sterling Group’s “failure to provide bank wire transfer advices”,
please be advised that the Sterling Group has provided you with the documentation it received.
The “internal memorandums” you reference are no such thing; rather, they are confirmations of
wire transfers of Sterling funds made by Alliance Investiment Managernent as an independent
Class One brokerage company Jicensed under the Securities Commission of the Bahamas. Iam
certain that you are aware that even U.S. based institutional brokerage firms do not provide their
internal bank advices to clients. The fact of the transfer simply is confirmed — just as it was
here. Moreover, the Receiver is in possession of Tech Traders” bank records and should be able
to verify the transférs by matching the amounts and dates listed on the confinmations with
account statements. Finally, please be adviscd that there is no common ownership botween the
Sterling Group on the one hand and Alliance Investment Management on the other. Alliance
Investmernt Management is a wholly owned subsidiary of Benchmark Bahamas Ltd., a company
which publicly is traded on the Bahamas International Stock Exchange (syrmbol: BBL).

With respect to the “one inconsistency” you claim to have identified “among these claim
forms”, please be advised that no such inconsistency exists. The confusion stems from the entry
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Raven Moore
December 3, 2004
Page 2

under affidavit point number 7 (RCF 004462) for the date 12/31/02. The “Source of Payment”
column should read “Internal Transfer from account 5142 to 37927-B™.! As [ am sure you know
by this point, 37927-B was a Tech Traders account number that subsequently was merged with
account number 007 (Sterling Investment Management). Consequently, the two entries for
12/31/02 on RCF 004462 accurately reflect the source and recipients of an internal teansfer of
funds belonging to Sterling Trust (Anguilla) under the management of Sterling Investment
Management. Since the funds were held in an account managed by Stetling Investment
Management, that entity is making the claim on Stetling Trust’s behalf. J have attached the Tech
Traders® statements (previously provided) which demonstrate the above eXplanatlon

With respect to the “deficiency” you note on to the Sterling Trust (Anguﬂla) claim form,
please be advised that you are mistaken. Your form requested “distributions” and the Sterling
Trust ¢laim form lists all such transactions. It is inaccurate to characterize the $45,000 fee paid
by Tech Traders to Sterling Trust as a distribution. Those funds were a fee and were paid as rent
for the benefit of having the funds available to draw down in the event of a margin call. The fee
was unrelated to gains and losses in Tech Traders” accounts and was below the industry standard
in terims of magnitude. ,

Finally, your last criticism of the Sterling Group claim forms is ironic. It is not
consistent to fault the Sterling Group for supposedly failing to recognize an internal transfer on
one form while simultaneously claiming that it should do the Receiver’s job and determine which
funds in the account were actual profits as (opposed to a fraud) before listing disbursements. At
this point, the Sterling Group does not know what profits were or were not generated as a resuit
of the use of its funds. You have those records. What is certain, however, is that we have
provided you with records of deposits and distributions (and transfers when they were interal) to
help the Receiver complete his assignment and return the Sterling Group’s fund., Perhaps the
best way to do that is to sit down and actnally analyze the records with an eye toward recovering
funds from relief defendants. If you need assistance in this regard, I suggest you contact Ms,
Streit and obtain the list of potential relief defendants we provided to the CFTC earlier this year.

Thank you for your time. I can be reached at the above number and address.

Sincerely,

Martin P. Russo

Enclosures

: Notably, the affidavit js accurate because 37927-B was not delineated as such in
December 2002.
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TECH TRADERS. LTD.
MONTHLY REPORT

ILLUSTRATION OF CALCULATIONS

CREDITS FOR DEC.I,TO DEC.31,02

STERLING ALLIANCE,LTD
ACCOUNT# 5142

ENDING BALANCE DEC.,31,02 §360,000

W&THDRAWAUS OR CREDITS- ACCTH# 5142 DEC, WITHDRAWALS §25,487
TRANSFER TO STERLING TRUST ACCOUNT#37927- 8100,000

. T . ——

P, Wy

BEGINNING BALANCE DEC. 1,02 8460,000
CAPITAL POOL'S MONTHLY CREDITS %~ I1.37%
GROSS CREDITS OF MONTH- $460,000 @11,37% $52.302
FIRST CREDIT OUT- PREFERENTYAL RETURN @ 2% $9.,200

OF 8480,000-

—a

LESS O&E FEE@ELSHY - 57,845
GROSS CREDITS FOR DISTRIBUTION- 535,257
LESS TECH'S CREDIT @50% ' Si7,628
STERLING 'S CREDIT @50% ' 317,628
LESS MANAGEMENT FEESQ5% - 51,341
. STERLING 'S TOTAL CREDITS WITH PREFERENTIAL RETURN' §25,487
STERLING '8 MONTHLY ENDING CREDITS ALLOCATION- 525,487
LESS TRANSFER FROM ACCT# 5142 FOR DEC. 31,02 - $25.487
STARTING PALANCE OF DEC.1,02 $460,000

LESS TRANSFER FROM ACCT#5142 TO ACCT#37927 OF $100,000

BALANCE TOTAL OF DEC.,31,02 $360,000°
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TECH TRADERS, INC.
HMONTHLY REPORT

ILLUSTRATION OF CALCULATIONS

O

CREDITS FOR DEC.I,TO DEC.31,02

STERLING TRUST
ACCOUNT# 37927

ENDING BALANCE DEC.,31,02 ' _ $250, 000
_ NEW FUNDS- $100,000

TOTAL FUNDS TN DEC..0Z- $350, 000

ITTHDRAWALS OR CREDITS- : 0=
BEGINNING BALARCE DEC.,02 ~ -0-
CAPITAL DOOL'S MONTHLY CREDITS %- T Nas
ERCSS CREDITS OF MONTH- Te1l.37% ' ' NA
: TOTAL- NA

FIRST CREDIT OUT- PREFERENTIAL RETURN @ 2.3%- ~0-
LESS O&E FEE@15% NA
GROSS CREDITS FOR DISTRIBUTION~ NA
LESS TECH'§ CREDIT @50% | | NA
STERLING'S CREDIT @50% N&
STERLING'S TOTAL CREDITS WITH ?RFFFRENTIAL RETURN- NA
STERLING'S MONTHLY ENDING CREDITS ALLOCATION= WA
. PLUS TRANSFER FROM ACCT# 5142 AND#5143 FOR DEC.31,02 NA

ADD STARTING CREDIT BALANCE OF DEC 31..02  $350.000

TOTAL-5350, 000
ENDING CREDIT BALANCE DEC.,31,02 s$350,000
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CAtin: Covt
From: Veraice
Date: August 25, 2003

Re:  AC 39727

Dear Covt,

On a preliminary evaluation of our andit for 2003, our new anditor had requested that the
reporting on this account be segregated.

Since part of these [unds is the Capital of the Trust Company and part is client’s funds
being managed, T suggest that we separate as follows beginning Tuly [, 2003,

37927-A Capital Account

Principal Amount; 250,000 Note Credits: 107157 Total 357157
39727-B Managed Funds Account

Principal amount -~ 745,970 Note Credits: 296587 Total 1042557

Total of Both accounts as of July 1, 2003 (per your June 30 statement)

Principal: 995,970 Note Credits: 405745 Total 1401715

Please let me know if there will be any problem with this.

@AC



LAt Loyt
From: Vernice
Date: January 13, 2004

Re: Sterling Capital 37927-B

Coyt,

Effective December 1, 2003, please transfer the complete balance of $1,357,809 from the
above account for credit to Sterling Investment Management #007

Account 37927-B can then be eliminated. -
Pleage contact me if you have any questions regarding this transaction.

Thank you.

Veémice




'EXHIBIT C
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Sachnoff & Weaver, Lid.

Attorneys at Law

30 South Wacker Drive » 29th Floor + Chicago, litinois 606067484

Telephone (312) 207-1000
Raven MO%T Facsimile (312) 207-6400
312) 207-6457
Emoore@sachnoff.com Pebruary 2, 2005 wwwisachnoff.com
VIA FEDERAL EXPRESS

Martin P. Russo

Kurzman Eisenberg Corbin
Lever & Goodman, LLP

One North Broadway

White Plains, NY 10601

. Re: CFTCv. Equity Financial Group, et al.
Dear Mr. Russo:

As we discussed yesterday afternoon, please have your client provide answers to the
following questions:

1. Why does the Stexling Trust (Anguilla) Ltd. claim form fail to reflect receipt of
$235,880.00 wired from Tech Traders to Sterling account number 5198214568 on April 23,
20037 '

2. Why did Sterling Alliance Ltd. apparently receive $597,500,00 from Tech Traders
but transfer only $250,000.00 to Tech Traders to fund its investment?

3. Who are the beneficial owners of Aquarius Holdings International Ltd.?

4. Is Aquarius Holdings Ltd. the same entity as Aquarius Holdings International Ltd.?
If not, what is Aguarius Holdings International Ltd.? Who are the beneficial owners of
Aquarius Holdings International Ltd.?

5. What is Security Funding Ltd.? 'Whe are the beneficial owners of Security Funding
Ltd.? :

8. Why did Sterling ACS Ltd. receive $14,700.00 from Magnum Investments Lid. on
August 29, 2003 on account of its investment with Tech Traders?

7. What is W3 Commerce LLC? Who are the beneficial owners of W3 Commerce
LLC? :
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Sachnoff & Weaver, Ltd.

Agtarneys gt Law

8. Did W3 Commerce LLC invest funds with Sterling ACS Ltd.?

9. Did W3 Commerce LLC invest funds directly with Tech Traders and/or Magnum
Investments?

10.  What is Big Sky Trust? Who are the beneficial owners of Big Sky Trust?

11. What is Belmont Leacock Trust? ‘Who are the beneficial owners of Belmont Leacock
Trust?

12, Whatis EABS Trust? Who are the beneficial owners of EABS Trust?

13, What is Garrett Trust? Who are the beneficial owners of Garrett Trust?

14,  What is Genesis Trust? Who are the beneficial owners of Genesis Trust?

15.  What is Grey Ghost Trust? Who are the beneficial owners of Grey Ghost Trust?

16.  What is Lansing Family Trust? Who are the beneficial owners of Lansing Family
Trust? o :

17.  Whatis M & B Truast? Who.arc the beneficial owners of M & B Trust?

18.  What is Meridian Trust? Who are the beneficial owners of Meridian Trust?

19.  What is New Harvest Trust? Who are the beneficial owners of New Harvest T;ust?
20.  Whatis PaC'i:fic Trust? Who are the beneficial owners of Pacific Trust?

21.  What is Parish of Mercy Charitable Trust? Who ate the beneficial owners Parish of
Mercy Charitable Trust?

22, What is Pinnacle Resources Intl Trust? Who are the beneficial owners-of Pinnacle

- Resources Intl Trust?

23.  What is Specialty Select Group Trust? Who are the beneficial owners of Specialty
Select Group Trust?

24.  What is St. Lawrence Trust? Who are the bepeficial owners of St. Lawrence Trust?

25, Whatis WEFT Trust? Who are the beneficial owners of WEFT Trust?
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Sachnoff & Weaver, Ltd.

Artorneys ac law

26. What is Ovolos Investment Trust? Who are the beneficial owners of Ovolos
Investment Trust? '

27. Didall persons with a beneficial interest in Sterling Alliance Ltd. approve of its
$100,000.00 transfer to Sterling Trust (Anguilla) Ltd. on December 31, 20027

28.  Did all persons with a beneficial interest in Sterling Alliance Ltd. approve of its
$250,000.00 transfer to Sterling Trust (Anguilla) Ltd. on Decemnber 31, 20027

29.  Did all persons with a beneficial interest in Sterling Alliance Ltd. approve of its
$172,500.00 transfer o Sterling Bank Limited on September 13, 20037

30.  Did all persons with a beneficial interest in Sterling Alliance Ltd. approve of its
$802,685.00 transfer to Sterling Investment Management Ltd. on December 1, 2003?

31.  Did all persons with a beneficial interest in Sterling Trust (Anguilla) Ltd. approve of
its $1,357,809.00 transfer to Sterling Investment Management Ltd. on December 1, 20037

32.  Please provide supporting documentation for the following deposits made by a
Sterling entity:

Entity Date Amount,
. Strategic Investment 12/7/03 $14,900.00
Portfolio LL.C _
~ Sterling Trust 4/24/03 $235,580.00
(Anguilla), Led. ’
Sterling Trust 4/24/03 $1,000,000.00
(Anguilla), Ltd, '
~ Sterling Trust 3/18/03 $500,000.00
(Anguilla), Ltd.
Sterling Trust 2/5/03 ' $350,000.00
(Anguilla), Ltd.
Sterling Trust 1/30/03 $240,000.00
(Anguilla), Ltd.
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Sachnoff & Weaver, Ltd.

Arrorneys at Law

33.  Please provide supporting documentation for the following withdrawals of funds:

Entity Date Amount
Stetling Trust 2/12/04 $425,000.00
(Anguilla), Ltd. -
Sterling ACS, Lid. 1/22/04 $109,747.00
Sterling ACS, Ltd. 10'/‘29(03 $82.816.00
Sterling ACS Ltd. 8/29/03 $14,7000.00
Sterling ACS Ltd. s $2,000.00
Sterling Trust 4/2/03 $500,000.00
(Anguilla) Ltd, '
Sterling Alliance Ltd., 12/20/02 $10,000.00

If we have any additional questions or issues upon reviewing your client’s responses,
T will contact you. '

Very truly yours,
Raven Moore

Enclosure

cc: Stephen T. Bobo, Equity Receiver
Bina Sanghavi _ :
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| 1o permit the intervention of one of Lhese investors, as ! account. The money js fungible. folks, I think fi's
1. opposed to the others, all that would do is encourage a race 2 virally impossible to wace and to segregate it out that
; to the Coutt house to be the first in line to get your money 3 way. And, furthamore, onee the monsy goes imto that
5 back. 4 account, I think Tech Traders thereafter owns it and these
< As I mentioned during oral argument, the obligation of 3 investors become nothing more than creditors.
; the Court and the receiver is to be fair to all the parties 6 Asg 1 stated during the oral argument, I don't
; that have clabng to this fund. And I'm confident, without 7 wecessarily accept the argurnent about when monies are pul ay
y any reservation, Mr. Bobo will do that, He'll do that in an 8 risk for the reasons I staed. But once again, I am not
3 expeditious manner. Again, obviously, there is that check 9 indicating by saying that w Mr, Bobo or anyone else that one
|13 that if the proposed interveners are or anybody else 10 of the ultimats rukss of the Court I do not need to decide
1| disagrees with the rccommendations made by the receiver, I H whether that is a reason to differentiate smang ail these
iz will have a hearing and make a decision, make a decision and [12 various investors of not. 1 leave it © his good judgment at
; we can argue that out at that time. I do not accept that the }3 this point 10 try and straightcn thiat ot all out. I do
ja capital requirements of the proposcd intervenars mandate any |14 recognize that there is cese law in some sentiment to the
1$ different results, for two reasens. Nurnber one, there simply |15 contrary that would suppart to this putting moncy at risk
16 is no proof, no evidence whatsoever that there's any threat 16 theory that's being advanced at this time by the proposed
I7 whatsoever any imminent action against their liccnse. Also (17 intarvenars,
§ the license that is sought out at the bank is sufficiently, I 18 Thus, as 2 general proposition, te intervenors have
19 think, ambiguous on all thesc issues and other issues which |19 not demonstrated any compelling reagon for the return of
% are explored with the witness, Miss Woltz yesterday., The |20 their moncy. That is that they are in anyway aay different
2! Courl canmot conclude that there is any threat whatsoever 21 than any other investors in this, even this non Shasta
7 that the licensure and furthersore the governmnient points out, {22 jnvestors in this mater,
i1 there has been no evidence whatsoever presented Lo the Court {23 Again, the Court is mindful that at this time it
2 that they cannot meet capital requirements by simply asking |24 appcars that there simply is not encigh money 1o pay
2 the owners to put up more capital, And so I do not accept 25 everybody. The best 10 permit one party to withdraw money at
Page 46 Page 48
| that argument. I am persuaded by the cases of Commodities } this time would have sn sdverse effect on the ability of th
1 Futurcs Trading Comumissios versus Heritage Capital Advisory 2 other parties who are not yet before the Court formally 1o
3 Services, 736 F.2d, 384. That's just a Seventh Circuit. And 3 withdraw their share of the money} Now there may be a
4 the Tenth Circuit case of Commodities Futures Trading 4 diffcrent consideration regarding 37923, the ManPro account,
§ Commission versus Chikott Portfolio Management, Tne., 5 The moncy in that account or the large portion of the money
8 reported at 725 F.2d, 584. That the imervenors are not 6 iv the account and apparcntly was not ~ did not go through
7 entitled o intervention. 7 the Tech Traders bank accoungBut again, money is
8 AS to perinissive intervention. 1 am af this time going 8 fungible. There is evidence that money was going back {rom
% 10 deny thal request. 1 think they obviously, the 9 Tech Traders to the Sterling Entity. The 475 thousand
1% inervenors have proven that there is 2 question of lay in 10 dolars. There's other evidence that money has gone back and
B fuct iv common there's no doubt about at, but I 4 find o 11 forth berween the two, Obviously, it's not the 1.9 million
12 (his point, at this time that their participation in this 12 or the 1.2 million in the sccount. Considerably more (Gian
3 marer will undaly compliculs the issuss Gt [ace the 13 that. But to argue that this money is some how different, T
14 plajntiff and the receiver in rrying to find out what 14 think misses another point that the Government raises at thig
i happened here. [ just can™, frankly, imagine how pennitting 15 time. And thar i5 that there is evidence presented 50 far o
I8 Sterling to pacticipate jn discovery in this matwer in o 16 the Court that the connection beween Tech Traders and the
T pretrial matter the will assist in gathering the evidence 17 these Sterling Entitics at the very least requircs further
18 that's necessary for the receiver to do the job that the 18 inquiry and investigation. Tech Traders did have, for some
: Qoun has assign.ed.. Consequenty, I deny the mation to 19 period of time, trading authority over that account 37923,
A inwrvgao, ] 40 NOw L AuUW IVESS WOHZ e LIRE Lt Stertig vored Ut anad
U As 10 e release of funds. There's no question in my 21 indeed the document 18-1 indicates that she did so advise
0 mind at this is in the nature of an injunction. The burden 22 Coyt Murray. Howcver, it is interesiing that no doswments
33 42ain is oo the preposed i_nten'eners here, I, also, find 23 have been {ound at the CRM that support that at this time,
4 that almost all the funds of the Sterling funds that were 24

- - ~ s =

There's, also. the saga of Mr. Abernethy, the payment that ke




BROWN & CONNERY, LLP

By: Warren W. Faulk, Esquire
360 Haddon Avenue

P.O. Box 539

Westmont, New Jersey 08108
856-854-8900

Attorneys for The Sterling Entities

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

'Commodity Futures Trading Commission
Plaintiff,
CIVIL ACTION NO. 04CV1512

VS.

)
)

)

)

)
Equity Financial Group LLC, , )
Tech Traders, Inc., Tech Traders, Ltd., )
Magnum Investments, Ltd., Magnum )
Capital Investments, Ltd., Vincent J. Firth, )
Robert W. Shimer, Coyt E. Murray and J. )
‘Vernon Abernathy )
Defendants )

)

MEMORANDUM IN OPPOSITION TO MOTION
OF EQUITY RECEIVER FOR AUTHORITY TO MAKE
INTERIM DISTRIBUTION ON ACCOUNT OF INVESTOR CLAIMS
Sterling ACS Ltd., Sterling Alliance Ltd., Sterling Casualty & Insurance Litd., Sterling Bank
Limited, Sterling (Anguilla) Trust Ltd., Sterling Investment Management Ltd and Strategic
Investment Portfolio LLC (collectively, the “Sterling Entities”), through their undersigned

counsel, submit this memorandum in opposition to the motion of the Equity Receiver to make an

interim distribution on account of investor ¢laims.



PRELIMINARY STATEMENT

The Receiver goes to great lengths to convince the Court that his proposal for an interim
distribution is fair and equitable to all claimants. A close examination of his proposal reveals
that the opposite is true. 'As is set forth in greater detail below, the Receiver’s proposal is unfair
to the Sterling Entities for several reasons.

First, the Receiver groups all seven of the Sterling Entities together and purports to
object to their claims in full. By grouping the Stéﬂing Entity’s together and calculating their
proposed distribution jointly, the Receiver short-changes certain Sterling companies by requiring
them to absorb withdrawals made by others. In total, the Receiver deprives the companies of an
mterim distribution entitlement of $341,970.00. Each Sterliné Entity’s claim should be
considered separately and the distribution émount should be discounted only by withdrawals
made by that specific company.

| Second, the receiver has treated any question raised about a Sterling Entity’s claim as an
objection to the entire claim. To the extent the Receiver has only a partial objection to a claim
made by a Sterling company, the Réceiver should make an distribution on the uncontested
portion of the claim. In this case, the uncontested portion is comprised of millions of dollars and
the interim distribution would total $5,155, 666.64.

The proposed interim distribution also is inequitable because it fails to propose release of
the funds held in Sferling (Anguilla) Trust’s name at Man Financial. The account never was in
Tech Traders’ name and the Receiver did not include the funds in his calculation of the amounts
available for distribution. Under the law, and considering that Sterling (Anguilla) Trust is not a

defendant, the Receiver should not be allowed to continue to hold the $1.9+ million now frozen




Liy

at Man Financial. Indeed, the law mandates that these funds be returned to the control of Sterling
(Anguilla) Trust at this time - especially since it was not afforded due process in the form a
preliminary injunction hearing.
FACTS

Pursuant to the procedure approved by this Court, the Sterling Entities served proofs of
claims upon the Receiver on or about September 21, 2004. Each entity submitted a separate
claim form and documentary support detailing its investments (deposits and withdrawal) with
defendant Tech Traders, Inc.(“Tech Traders”). The Sterling Entities received no notification
from the Receiver or his attorneys of any deficiency in their claim forms until October 29, 2004 -
several days after Sterling (Anguilla) Trust pointed out to the Court in its reply papers on its

pending motion to intervene that no Sterling entity had received notification of any deficiency.

In its October 29, 2004 letter, the Receiver’s counsel - for the first time - pointed out certain

pufported “deficiencies” in the claims submitted by some of the Sterling Entities. The letter did
not indicate that the Receiver had any objection to the claims submitted by Sterling Bank Limited
and Sterling Casualty & Life Insurance Ltd. (Exhibit A to Declaration of Warren Faulk, Esq.,
dated February 11, 2005) (“Faulk Decl.”). After gathering the appropriate information, on
December 3, 2004, the Sterling Entities responded to the letter and addressed the so-called
deficiencies — most of which were based on nofhing more than an erroneous understanding of the
facts. (Exhibit B to Faulk Decl.). The Sterling Entities then heard nothiﬂg from the Receiver

until February 2, 2005, when his counsel articulated several “questions” regarding the beneficial

! This assertion was made in response to the Receiver's erroneous (and ultimately

false) assertion that he “notified [claimants] of the deficiencies and asked [them] to remedy
them”. ' : :



owners of the deposited funds and withdrawals and deposits made by various Sterling Entities
with Tech Traders. (Exhibit C to Faulk Decl.). Since the Receive has never formally articulated
any objections, we afford him the benefit of the doubt on this motion and assume that amounts of
deposits or withdrawal which he questions are “objections”.
ARGUMENT
L

THE RECEIVER SHOULD BE REQUIRED TO CONSIDER
SEPARATELY THE CLAIM MADE BY EACH STERLING ENTITY

The Receiver's distribution plan is flawed and should be rejected by the Court because it
incorrectly and inappropriately lumps together all of the Sterling Entities. In doing so, the
Receiver deprives Sterling Bank Ltd., Sterling Casﬁalty & Insurance Ltd., Sterling Investment
Management, Ltd. and Strategic Investment Portfolio of the full amount of the distribution to
which they would be entitled under his proposed formula. Equity requires that the Receiver
separately consider the claim made by each entity and calculate the amount of the distribution by
considering only the withdrawals made by that entity.’

The Sterling Entities are distinct companies, incorporafed in different countries, with
different licenses, different ownership and different clients wWhose money they invested with Tech
Traders.

. Sterling ACS Ltd. is a financial and corporate services provider organized and licensed
pursuant to the laws of The Bahamas.

2 It is disconcerting that in the Receiver's original affidavit accompanying his
moving papers he chose not to reveal the names of the claimants and only identified the agreed
upon and disputed claims by number. The Receiver's reluctance to openly reveal the names of
the claimants demonstrates his unwillingness to have claimants call into question the propriety of
his choices. - o -




. Sterling Alliance Ltd. is a company organized under the laws of the Bahamas.
° Sterling Bank Limited is a Class One bank licensed in the nation of Saint Lucia.

° Sterling Casualty & Insurance Ltd. is a Class One insurance company licensed under
British law in the territory of Anguilla.

° Sterling Investment Management Ltd. is a company organized under the laws of Anguilla.

° Sterling Trust (Anguilla) Ltd. is a Class One trust company licensed under British law in
the territory of Anguilla, _

L Strategic Investment Portfolio LLC is a Delaware limited liability company.

Since each of these companies is a distinct entity, the Receiver should be required to treat
them individually. It is inequitable for the Receiver to deprive a Sterling company (and its
clients) which made no withdrawals from its account with Tech Traders of its appropriate
distribution because it shares the namé “Sterljng” with another company which made
withdrawals. While the Receiver might propér_ly consolidate multiple accounts related to one
enﬁty for purposes of calculating the distribution amount, that is not the case here. The Sterling
Entities are discrete companies formed under different laws for specific purposes. They have
different licenses and operate in different countries. They are owned by different individuals and
entities and have different officers and directors.” Most importantly, they each service different
clients and only a small percentage of their deposits with Tech Traders is capital belonging to the
entity. Thus, when the Receiver short-changes one entity based on the withdrawal of another, he
actually is taking money away from the innocent clients of the entity that did not make fhe

withdrawal and redistributing it to other victims of Tech Traders. That result is inequitable and

3 While some of the owners and/or director of the Sterling Entities overlap, there is
not a perfect identity of ownership ' '




the Receiver’s attempt to treat the Sterling Entities as one claimant should be rejected. *

It is clear the Receiver chooses to consider the Sterling Entities as one company because
in doing so the net distribution payable to the companies is significantly less than if a distribution
were calculated for each company separately. The basic distribution method proposed by the
Receiver is to pay each claimant 38% of the funds invested minus the previous withdrawals. So,
for example, the Receiver calculates the distribution he proposes to pay claimant Quest for Life
(claim no. 55), by taking the funds invested as per the claim form ($2,850,000), multiplying that
amount by 38% to derive a gross pro rata amount ($1,080,000), and subtracting previous
withdrawals made from Tech Traders ($870,000) to yield'a total distribution of $213, 000.
Rather than perform this calculation for each of the Sferling Entities, the Receiver treats them as
if they were one company by taking 38% of the total funds invested by each company and
sub&acﬁng the sum of all withdrawals made by each company. In performing this calculation in
bulk rather than separately for each entity, the Receiver short-changes the Sterling Entities by
requiring the clients of those entities that had no or relatively small withdrawals in comparison to
their claim amounts to make up for larger withdrawals by other entities.

In total, the Receiver determines that if their claims were not disputed, the Sterling
Entities would be entitled tc; a lump sum distribution of $4,819,358.74. HoWever, if the Receiver
were to perfoﬁn this calculation separately for each company, the net distribution to the Sterling

Entities would be $5,161,328.70 - a difference of $341,970.66. The following chart illustrates

4 To the extent the Receiver feels that based on withdrawals certain of the Sterling
Entities should be named as relief defendants, the Receiver should be required to seek out all
such relief defendants and attempt to recapture any profits they made. The Sterling Entities have
provided the CFTC with the identity of many such relief defendants as well as some
documentation of the monies distributed to the third parties.

.



. the interim distribution each Sterling Entity would be entitled to receive under the Receiver’s

proposed distribution method if it were considered separately.

Name of Claimant | Funds Invested Previous Net Cash Gross Net
Withdrawals Balance Distribution | Distribution
Amount Amount

Sterling ACS Ltd. $1 ,480,000/ $724,370 $755,629 $562,400 $0

Sterling Alliance $250,000 $175,000 $75,000 $95,000 50

1td.

Sterling Bank, Ltd. $9,177,500 $0 $9,177,500 | $3,487,450 | $3,487,450

Sterling Casualty & $190,000 $0 $190,000 |  $72,200 $72,200

Insurance Ltd. '

Sterling Investment $4,567,845 $240,000 $4,327,845 | $1,735,781 | $1,495,781

Management, Ltd.

Sterling Trust $0 $100,000 ($100,000) $0 $0

(Anguilla), Ltd.

Strategic $278,678 $0 -$278,678 $105,897 $105,897

Investment

Portfolio

TOTAL: $15,944,023 $1,239,370 $14,704,652 | $6,058,728 | $5,161,328

In short, the Receiver should not be permitted to deprive the individual Sterling companies

of their proper distributions by inappropriately grouping them together. His decision to treat these

separately formed, owned, licensed and functioning companies which primarily invested funds with

Tech Traders on behalf of different clients as a single claimant is without basis in law or fact and

should be rejected by the Court.




II.

THE RECEIVER SHOULD BE REQUIRED TO MAKE A DISTRIBUTION
ON THE PART OF A CLAIM TO WHICH HE HAS NO OBJECTION

The Receiver’s proposed interim distribution plan also should not be approved by the
~ Court because it does not allow for distributions on claims to which the Receiver only objects to
m part. It is well settled that “any distribution of assets by . . . a receiver is to be done equitably
and fairly ~ with similarly situated investors or customers treated similarly.” Securities and

Exchange Commission v. Credit Bancorp, Ltd., 194 F.R.D. 457, 464 (S.D.N.Y. 2000); see also,

Securities and Exchange Commission v. Elfiot, 953 F.2d 1560, 1569 (2d Cir. 1992) (upholding
district court’s decision to distribute assets ratably because”[a]ll investors were defrauded.”)

Securities and Exchange Commission v. Credit Bancorp, Ltd.,2000 WL 1752979 at 28 (S.D.N.Y.

2000) (“the fundamental principle governing adopﬁon of a distribution plan is that it should be
equitable and fair, with similarly situated investors treated alike.”).

Here, the Receiver’s proposed interim distribution plan does not comport with the law.
The Receiver’s plan must be equitable and fair to all claimants, including those whose claims are
not objected to in full. In his moving papers, the Receiver argues that the Court should allow a
partial distribution at this time because it would be unfair to “wait until all objection are resolved
before making a distribution.” (Receiver’s Motion, p.8 ). However, the Receiver’s plan does not
follow the rule it heralds. He proposes that the Sterling Entities wait until every question he has
regarding each Sterling Entities is resolved before any of the companies receives a distribution
ﬁotwithstanding the fact that he only has “questions” regarding handful of deposits and

withdrawals made by a few of the companies. Even if the Court were to temporarily treat the



Receiver’s “questions” as “objections” and permit him to hold those amounts, the uncontested
portion of the Sterling Entities claims is comprised of millions of dollars and the interim
distribution (at 38%) would total $5,155,666. Given the magnitude of the Sterling Entities
claims, equity requires that the Receiver make an interim distribution pursuant to his proposed
formula on that portion of the funds invested with Tech Traders that he is not questioning. The
amounts due to each entity is calculated as follows:

Sterling Management I.td.

The Receiver’s February 2, 2005 Ietter fails to raise any “questions” with respect to
Sterling lvestment Mahagement Ltd. which have any bearing on the amount of funds it invested
with Tech Traders or its withdrawals. Thus, as set forth in the distribution chart in Point I above,
Sterling Management is entitled to an interim distribution calculated as follows: funds invested
per claim form ($4,567,845.00), multiplied by 38% ($1,735,781.10), minus previous
withdrawals ($240,000) to yield a distribution of $1,495,781.00.

Sterling Bank Limited

Similarly, with respect to Sterling Bank Limited, the Receiver raises no “questions” in his
letter which have any bearing on the amount of funds it invested with Tech Traders or its
withdrawals. It is therefore entitled to the following interim distribution: funds invested per
claim form ($9,177,500.00), multiplied by 38% ($3,487,450.00), minus previous withdrawals

($0) to yield a distribution of $3,487,450.00.

> Notably, Sterling Bank Ltd. has been informed that the customer respomnsible for
$9.05 million dollars of the Tech Traders investment amount separately submitted a claim
form to the Receiver. As such, the amount is not properly included as a Sterling Bank
claim except to the extent that it wishes to preserve the client’s claim and preserve its
rights. Without the $9.05 million, Sterling Bank Ltd. is entitled to an interim distribution
9




Sterling Casualty & Insurance Ltd.

The Receiver’s letter also raises no “questions” with respect to the claim submitted on
behalf of Sterling Casualty & Insurance Ltd. Accordingly, it is entitled to an interim distribution
calculated as follows: funds invested per claim form ($190,000.00), multiplied by 38%
(872,200.00), minus previous withdrawals ($0) to yield a distribution of $72, 200.00.

Strategic Investment Portfolio

As to Strategic Investment Portfolio, the Receiver's letter asks for proof of a $14,900
deposit (question # 32 (a)). Assuming for the sake of argument that this deposit was not made
and should be discounted against the fands invested with Tech Traders, then Strategic Investment
Portfolio is entitled to an interim distribution calculated as follows: funds invcsted ($263,773),

multiplied by 38% ($100,235.64), minus previous IWithdrawals ($0) to yield a distribution of
$100,235.64.

In sum, the law requires the Receiver’s distribution plan to be equitable and fair to all
claimants, His failure to allow for distributions on that part of a claim which he does not find
objectionable does not comply with the law - especially where the “objection” is t6 an
insignificant portion of the claim. Accordingly, if the Receiver has a partial objection to a claim,

| equity requires that he make an iﬁterim distribution on the part of the claim to which he has no

objection.

calculated as follows: funds invested per claim form ($127,500), multiplied by 38%
($48,450), minus previous withdrawals ($0) to yield a distribution of $48,450. Of course,
the client should get the balance of $3,439,000.

10



III.

THE RECEIVER SHOULD BE REQUIRED TO RELEASE THE FUNDS

IN THE MAN FINANCIAL ACCOUNT TO STERLING TRUST(ANGUILILA)

The Receiver's proposed interim distribution plan is flawed because it does not allow for

the return of the nearly $2 million belonging to Steriing Trust (Anguilla) held at Man Financial.
From the outset of this action this Court has recognized that these funds are distinguishable from
the other funds held by the Receiver. In denying the Sterling Entities ﬁr‘st motion to intervene
seelcing the release of their fuﬁds, the Court distinguished the funds held in the Man account as
different because “the money in that account or the large portion of the money in that account . . .
apparently did not go through the Tech Traders bank account” (Exhibit D to Faulk Decl.).

The Receiver has now had over 10 months to conduct his investigation. During this time
he has not moved to amend his complaint to name any of the Sterling companies as defendants.
As the Receiver has not alleged any wrongdoing on the part of the Sterling Entities, he has.no
legal authority to continue to hold the funds in the Man Financial account. Accordingly the
Court must require the Receiver release the funds to Sterling (Anguillé) Trust.

Courts uniformly have held that the assets of a non-party against Whorh no wrongdoing is

alleged cannot be frozen by a trustee. See, e.g., SEC v, Black, 163 F.3d 188, 197 (3r Cir. 1998)

(lifting freeze of certain investor funds because no wrong doing alleged against the investors);

see also SEC v. O. Cherif, 933 F.2d 403, 413 (7™ Cir. 1991) (lifting freeze of assets of non-party
against whom no wrongdoing was alleged).
In Black, the SEC filed an action against an investment advisor alleging that it was

carrying assets on its books at materially inflated values, had incurred massive trading losses
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which it was concealing from its clients snd was continuing to accept funds from new clients
(without disclosing information regarding these losses) and using those funds to fulfill jts
obligations to existing clients. Id. at 191. Immediately after filing the action, the SEC obtained
an order freezing all of the defendants’ assets and éppointing a trustee.

The trustee identified four general categories of investment relationships between
defendants and their investor clients — A, B, C and D - and reported on their activities. Id. at 192.
The injunction initially issued by the court was overbroad and, after a hearing, the district court

issued an order releasing all funds of the A, B and D clients from the freeze. Id. at193. On
appeal, the Thir-d Circuit affirmed the district court’s release of the funds holding that “[ijmplicit
in tﬁe District Court's ruling was a finding that the Trustee’s investigation had not adduced any
proof either that the Category A, B or D funds were, or could be deemed, assets of the
defendants, or that the invéstors themselves were implicated as ‘wrongdoers’ . . ." Id. at 196. The
Third Circuit a]_so rejected the SEC’s argument that the court had the authority to continue to
impose the asset freeze over the A, B and D accounts pursuant to Federal Rule of Civil Prosedure
66 since the freeze was part of an ongoing receivership governed by the jurisdictional provisions
of the federal securities laws. It held that there is no statute or case law which authorizes a court
to freeze the assets of the investors against whom no wrongdoing is alleged. 1d. at196 -197.°

Similarly, in SEC v. O. Cherif, 933 F.2d 403 (7® Cir. 1991), the SEC brought an action

S The court also noted that although the Trustee's report discussed the existence of
evidence showing commingling and transfers between pooled and non-pooled accounts,

- “there [was] no evidence that this was done by anyone other than defendants. Transfers or
invasion of the pooled account for the benefit of others accomplished by [the defendants]
do not implicate the A, B and D investors in such a way as to make their assets the proper
subject of a freeze based on defendants’s wrongdoing.”Id.
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against Cherif for violations of the anti-fraud provisions of the federal securities laws. Cherif
used his identification card to enter a bank after hours and obtain confidential information about
tender offers and leveraged buyouts being financed by the bank. Id. at 406. He then made trades
using at least one brokerage account in the name of his cousin, Sanchou, who lived overseas.
The SEC obtained a TRO and ultimately a preliminary injunction against Cherif and Sanchou
enjoining them from transferring or disposing of their assets. Id. at 407. Sanchou subsequently
moved to vacate the preliminary injunction on several grounds including that in the absence of
any alleged securities violations on his part, the court lacks subject matter jurisdiction over him.
Id. The district court denied the motion.

On appeal, the Seventh Circuit found that the district court did not have subject matter
jurisdiction over Sanchou sufficient to jﬁ'stify divesting him of the funds now in his account. Id.
at 413. The court ruled that nothing in 15 U.S.C. 11 78u or the case laws “authorizes a court to
freeze the assets of a non-party, one against whom no Wrongdoing is alleged.” Id. at 414,

Here, like in Black and Cherif, there is no allegation of wrongdoing against Sterling Trust
(Anguilla) and, consequently, no authority to restrain its assets. Moreover, the assets themselves
clearly do not belong to Tech Traders and were not part of the Shasta private placement. In his

moving papers the Receiver acknowledges that the nearly $2 million in frozen account number

: R ” In determining whether an injunction was properly granted for violations of the
Commodity Exchange Act, the case law developed under the Securities and Exchange Act
is pertinent because the injunction provisions under these two acts are the same “in all
material respects. Commodity Futures Trading Commission v. J.S. Love & Associates
Options, Ltd., 422 F.Supp. 652, 660 (S.D.N.Y. 1976); See, also, Commodity Futures
Trading Commission v, British American Commodity Options, 560 F.2d 135 (2nd Cir.
1977) and J. Kelley v. A. Carr, 442 F.Supp. 346, 356 (W.D.M.L 1977), revd. on other
grounds. ' _
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37923 at Man Financial in the name of Sterling Trust (Anguilla) are distinct from the
approximate $17,750,000 he is holding in accounts transferred from Tech Traders and the
Shimmer escrow account (Receiver's Moving Papers, p.8 and 19). |
The Receiver has had ample time to conduct his invesﬁgation with respect to these funds.

On or about April 1, 2004, simultaneous with the filing of this action, the CFTC filed a motion
for an ex parte statutory restraining order and preliminary injunction. In support of that motion,
the CFTC submitted a memorandum of fact ;dIld law as well as exhibits which contained
affidavits and other documents. Nothing in the CFTC's submissions made reference to culpable
conduct by the Sterling Entities and they were not named as defendants. On or about April 30,
2004, the Sterling Entitieé moved to intervene in this action in an effort to obtain the release of
their funds. The CFTC and the Receiver opposed this motion, primarily on the ground that it had
only been one month since the freeze was put in place and that they had not had ample time to
conduct an investigation. Specifically, in distinguishing SEC v. Black, the CFTC noted that in
Black “the movant sought modification of the freeze eight months after its institution” while in
this case “one month has passed ;since the institution of the freeze, which is hardly enough time
for the Receiver to make a proper investigation into the nature, amount and ownership of the
funds sought by the Sterling Entities or to explore their connection to the fraud.” (Plaintiff's
Opposition to Motion to Intervene, p.18). On May 14, 2004 this Court held a hearing on the
Sterling Entities motion to intervene and at the .conclusion of the hearing stated its reasons for
denying the motion. Significantly, in refusing to release any funds to the Sterling Entities at that
time the Court noted as follows:

Now there may be a different consideration regarding
37923, the Man Pro account. The money in that account or
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the large portion of the money-in the account...

apparently ... did not go through the Tech Traders bank

account. '
(Exhibit D to Faulk Decl.). The Court, however, determined that even the funds in the Man Pro
account should not be released at that time because “the connection between Tech Traders and
these Sterling Entities at the very least requires further inquiry and investigation.” After months
of discovery, the CFTC amended its complaint to include additional parties and conduct.
Sterling (Anguila) Trust -~ and none of the other Sterling companies for that matter - is named
as a defendant or wrongdoer.

The Receiver can no longer argue that he has not had sufficient time to investigate the
fraud conducted by Tech Tradgrs and the other defendants. He has had over 10 months to
conduct his investigation. In SEC v. Black the Court lified the freeze and returned the movants’
funds after only 8 months. Sterling Trust (Anguilla) is not accused of any wrongdoing, holds the

account at Man Financial in its own name and has provided proof that it funded the account.

Consequently, its assets must be released.
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CONCLUSION

For the reasons set forth above, the Court should reject the Receiver's proposed interim
distribution plan and require the Receiver to pay distributions to the Sterling Entities as follows:
1) Sterling Management Ltd. - $1,495,781.00; 2) Sterling Bank Limited - $3,487,450.00; 3)
Sterling Casualty & Insurance Ltd. - $72,200.00; 4) Strategic Investment Portfolio - $100,235.64;

and 5) the Sterling (Anguilla) Trust account at Man Financial.

Dated: February 11, 2005 .
Westmont, New Jersey

Respectfully submitfed,

/s/ Warren W. Faulk
Warren W. Faulk
Brown & Connery, LLP
360 Haddon Avenue
P.O. Box 539
Westmont, New Jersey 08108
Attorneys for the Sterling Entities

Of Counsel:

Martin P. Russo, Esq.

Marie V. Russo, Esq.

Kurzman Eisenberg Corbin Lever & Goodman LLP
One North Broadway

White Plains, New York 10601
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Civil No. 04-cv-1512 (RBK-AMD)
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Receiver’s Motion for Interim Distribution, along with my Declaration in support thereof. These
were electronically filed today.
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Stephen T. Bobo, Esq. (w/encls.)
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Martin P. Russo, Esq. (w/encls.)
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Attorney for Investor Don Zinman (Claim No. 88) =z '1,
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UNITED STATES DISTRICT COURT o
FOR THE
DISTRICT OF NEW JERSEY

COMMODITY FUTURES TRADING
COMMISSION,

Plaintiff,

VS, Civil Action No.: 04CV 1512

TECH TRADERS, INC., TECH
TRADERS, LTD.,, MAGNUM
INVESTMENTS, LTD., MAGNUM
CAPITAL INVESTMENTS, LTD.,
VINCENT J. FIRTH, ROBERT W,
SHIMER, COYT E. MURRAY, and J.
VERNON ABERNETHY

Defendants.

)
)
)
)
)
)
EQUITY FINANCIAL GROUP,LLC, ) Honorable Robert B. Kugler
)
) Hearing date: February 18, 2005
)
)
)
)
)
)

INVESTOR DON ZINMAN (CLAIM NO.: 88), THROUGH
HIS ATTORNEY J.R. NERONE, HERERY OBJECTS TO
THE EQUITY RECEIVER FOR THE DEFENDANTS’
PROPOSED INTERIM DISTRIBUTION PLAN, AS
STATED IN THE SUPPORTING PAPERS FOR HIS
MOTION FOR AUTHORITY TO MAKE INTERIM
DISTRIBUTION ON ACCOUNT OF INVESTOR CLAIMS

Objector, Donald Zinman, respecttully represents:
I. Objector, Donald Zinman, (Claim No.: 88) invested a total of
$250,000 into his Shasta Capital Associates, T.LC (Shasta) account by making
two separate payments. The first, in the amount of $150,000, was wired 10

Shasta on February 25, 2004 ( thirty-lour days before the Commodity [futures



Trading Commission’s (CFTC’s) April 1, 2004 order to freeze all Shasta
transactions). Objector’s second payment of $100,000 to Shasta was paid good
March 29, 2004 in Shasta’s account, although post dated for payment by Objector
for April 17, 2004. [See Washington Mutual's acknowlcdgment of Objector’s
request {or and a copy of Check No. 2924, dated April 17, 2004, in the amount of
$100,000, for deposit into Objector’s Shasta account, attached and incorporated
herein by reference, as Exhibit A ]

2. Investor Zinman objects to the Receiver’s preferred plan for interim

payment, as il relatcs to both the February 25, 2004 investment in the amount of

$150.000 and the March 29, 2004 payment in the amount of $100,000 (Check No.

2924), sequestrated by the Recciver from Shasta’s account.
3. On the day of the freeze, i.c. April 1, 2004, Objector’s $100,000 was in

Shasta’s account, and remained there until said sum was sequestrated by the

Receiver. No part of this $100,000 was ever at risk. [See Robert Shimer’s, legal

counsel for Shasta, January 31, 2004 letter verifying that no portion of Objector’s
$100,000 investment payment was ever transferred to and/or invested by Shasta
into Shasta’s Tech Trader Inc. (Tech Traders) investment account, attached hereto
and incorporated herein by reference, as pgs. 1 and 2 of Exhibit B.] Objector’s
funds in his Shasta account were not at risk to Tech Traders activity, unless and
until Shasta transferred Objector’s funds to ‘Tech Traders. In his Memorandum of
the Equity Recciver in Support of Motion for Authority to Make Interim
Distribution, the Recciver says: “An issuc requiring ... immediate resolution is

how to treat investor funds received by the Defendants afler this Court froze their




assets and suspended their operations on the afternoon of April 1, 2004.” [See p.
1, para, 24] He mentions the investors referred to in the letter of Robert Shimer
[See p. 2, 3rd para, of Exhibit B], whose investmenl payments to Shasta were
received after April 2, 2004. In his affidavit, the Receiver indicates that all but
ong of thesc persons should receive their full investment. His reason for
recommending exclusion of a single investor among the post-April 1, 2004 group
is not germanc to Objector’s situation. [Sce p. 9, para. 25]

3. In the Memorandum in Support of Motion, etc., the Receiver refers to this
Court’s April 1, 2004 Order prohibiting all defendants from “withdrawing,
transferring, removing, dissipating or disposing of funds™ held in their accounts.

Citing Anderson v, Stephcns, 875 F.2d 76,78 (4th Cir 1989), he states that “the

general purpose of a [reeze order ...is to maintain the status quo and prevent
additional losses to customers.” |Sec p. 21, para. 46] It makes no logical sense,
and serves no principle of justice and/or equity, to cause more injury to an
innocent investor (Objector) by confiscating the $100,000, which was never at
risk, beeause, at the time of the CFTC frecze, said amount was in Shasta’s
Citibank Escrow Account. The Receiver mistakenly places Objector’s $100,000
cheek in the same class, as all the previous monies conveyed from Shasta to Tech
Traders, theorizing that all of the investors were exposed to the risk at the same
time, and that cach individual investor’s account is untraceable. In fact, this
Courl’s Order protected Objector, as 1o these funds, from becoming a victim a
second time. There’s no mystery regarding traceability of Objector’s post-dated

April 17, 2004 cheek, which should not have been cashed until that date, which



nevertheless clearcd Shasta’s account, as good funds, on March 29, 2004. The
$100,000 is easily traceable to investor Don Zinman, [See Shimer’s letter, p.1,
Exhibit B] It was ncver put at risk. Ilad Objector received notice of the [reeze
order on April 1, 2004, he would have exerciscd his Common Law right to
rescind the apparently fraudulent agreement. A defrauded party to a contract may
either rescind the contract and sue for fraud, or affirm the contract and sue for

damages. |See In re TedlockCattle Company. Inc , 552 I'.2d 1351, at 1352 [1]

(1977)] The April 1, 2004 freeze order stopped all of Shasta’s banking activity.
BBy doing so, it protected Objector Zinman from further victimization, and
aflorded him an opportunity, at the moment of the freeze, to rescind his contract
with Shasta before said $100,000 was placed at risk with Tech Traders. Objector
is entitled to a full refund of the $100,000 in the Shasta account on the day of the
freexe. To do otherwise docs not maintain the status quo, as of April 1, 2004. It
arbitrarily and unnecessarily harms an innocent investor, and adds insult to insult
and injury to injury. It violates the very purpose of the freeze order, i.e. “... 0

prevent additional losses to customers.” Anderson v. Stephens, supra.

4. In the matter of the Receiver’s proposed distribution relative to Objector’s
initial February 25, 2004 investment ($150,000), which Shasta invesied in Tech
Traders” account (thirty four days before the April 1, 2004 freeze order),

investor Zinman objects to said plan, which pertains to all investments prior to the
freeze order, with due respect for the Receiver’s good intentions, as being
injudiciously simplistic. The Receiver relies on Cunningham v. Brown, 265 U.S.

1 (1923) (the Ponzi Cuse) as authority for lumping together all of the investors



who placed their money at risk, over a four year period of time, in the constantly
fluctuating futures market. His well-meaning but too easy solution is to distribute
38% of each investor’s total investment as the rcturn on their investment. This is
patently unfair to investors who only came on board in the last year, month or
week befote the freezce. I'raccable historical records of all investors’ payments to
each of the defendants are in the possession of the Receiver. According to the
Receiver’s supporting Affidavit, he has records of all of the Tech Trader’s month
to month futurcs transactions. [See p. 3, para. 7 and pgs. 2 through 7]. If there are
any difficulties (racking Tech Traders day to day service records held by the
Receiver, these records should be made available by the commodity brokerage
houses used by Tech Traders. In Cunningham v, Brown, Id., the court recognizes
the lack of equity in the approach recommended by the Reeciver when it is
possible to track the investor contributions, the fate of those contributions, and the
execution of trades by Tech Traders. In the Ponzi Case it was not possible to
distinguish between the viclims. There was no way to track the investments, the
profits, and/or losses over time. In fact, the funds in question were not
investments, but loans, to Mr. Ponzi. The court in Cunningham v. Brown (the
Ponzi Case) differentiates he faciual sitation before it, from the facts of
Clayton's Case, citing Lord Chancellor Elden’s holding in Clayion's Case, |
Merivale, 572 (1816):

“... [I]n a fund in which were mingled the moneys of several

defrauded claimants insufficient to satisfy them all, the first

withdrawals were to be charged against the first deposits



and the claimants were entitled to be paid in inverse order in

which their monies went into the account. Ponzi’s withdrawals
from his account with the Hanover Trust Company ... were
made beforc defendanis had indicated any putpose to rescind.
Ponzi then had a defeasible title to the money he had received
from them and could legally withdraw it. By the end ... he
had done so and had exbausted all that was traceable to their
deposits. The rulc in Clayfon’s Case has no application.”

Cunningham v. Brown, Id. at 12, [underling added]

The factual situation before this Court is Clayton’s Case, not, as the Receiver
contends, the Ponzi Case, where connecling the investors, the asscts and
expenditures was impossible. That case pivots on the fact that all of the monies
lent to Ponzi belonged to him free and clear to do with as he pleased. He had no
duty to invest the funds loaned to him. This Court has before it the Clgyton's Case
scenario. After Ponzi withdrew all the funds, there was nothing to track. The
funds were gone. In the Ponzi Case the court articulates the basis, rationale, and
precedence for the Clayton’s Case tuling, citing Knatchbull v. Hallett, L.R. 13
Ch. D. 656:

“ .. [Wlhere a fund was composed partly of a delrauded

claimant’s money and partly of that of the wrongdoer , it

would be presumed that in the fluctuations of the fund it

was the wrongdoer’s purpose to draw out the moncy he

could legally and honcstly use rather than that of the




claimant, and that the claimant might identify what remained

as his res and assert his right to it by way of cquitable lien

on the whole fund, or a proper pro rata share ol'it.”
In the Ponzi Case, it was too late to make the presumption that, had the investors
been made aware of the fraud perpetuated upon them, they would have rescinded
the contract, and demanded the return of the funds at risk. A careful reading of the
Article 1V, pas. 5 through 6 of the “Shasta Investors Agreement,” attached hereto
and incorporated herein, as Exhibit C, which the Receiver should have in his
possession, makes clear that the operators of Tech Traders, Shasta, and the other
investment groups described by the Receiver, contracted to invest the funds in
their charge to turn a profit. The operators did not own the funds. They were to
perform a fiduciary duty, i.e. to do their very best to yield gains in the futures
market. The Common Law logic annunciated in Clayton’s Case is as applicable

today as it was two hundred years ago. [See Ruddle v. Moore, et al,, 411 F2d 718,

at 719 (1969) and Topworth International, Ltd.. 205 F.3d 1107, at 116, (1999)

citing Commodity Futures Trading Commission vs. Richwell Int’l, Ltd., 163 B.R.

161 (N.D. Cal. 1994) This time tested standard provides that where the funds can

be traced, s in the case before this Court, the only lair and just solution to prevent

late investors from having to subsidize (he losscs of earlier risk-takipng investors,

is to track the disparities in the amount of time each investor’s funds werc at risk.

‘Fhe amount ol risk to which the [unds were subjected is dircctly related to the
specific months and times that the investors’ monies were in the charge of Tech

Traders. Money at risk for a month should not be trcated the sume as money at



risk for six months, one year or two years or even four years.

5. TInthe Receiver’s Affidavit in Support of Motion for Authority to Makc
Interim Distribution, he reports the [ruils of his investigation into the workings
and relationships of the various named defendants. The history begins with Coyl
E. Murray (Murray), the opcrator of Magnum Investments, Ltd. (Magnum)
sometime in 1998. “Magnum offered outside investors an opportunity lo
participate in commodity futures trading. Magnum promised that they would
receive a significant amount of interest on investors’ funds, plus one-half of the
profits realizved by Magnum from those funds. Magnum had several commodity
futures trading accounts with Refco, LLC, a futures commission merchant or
brokerage firm located in Chicago, lllinois. Magnum transferred much of the
funds it received from investors Lo the Relco accounts.” |See p. 3, para. 9]

Later, in the same document, the Receiver, aller having detailed Magnum’s
various investment account records, states: “Although investors were informed
that Magnum’s trading activities had been significantly profitable, the Magnum
accounts at Refco lost a total of $2.9 million in commodity trading over the period
of February 1998 through May 2002.” The Receiver tracks Magnum’s trading
aclivities, as Murray, during the period from early 2001 through the middle of
2002, gradually, phases the Magnum operation into Tech Traders, while still
continuing to take in funds, and investing in the futures market. [See p. 3, para. 9]
He reports that “Shasta was a commodity pool operated by Defendants Shimer
and Firth. It was organized in mid-2001 and began accepting investor funds at the

beginning of 2002. ... Shasta took in approximately $14 million from investors,



deducted a 1 percent charge for legal and accounting fecs, and sent the balance to
Tech Traders to fund trading in thc commodities futures markets. Shasta had
approximalely 70 investors. Shasta received back approximatcly $1.6 million
from Tech Traders, and it distributed this amount Lo certain of its investors.” [See
p. 6, para. 19]. The Receiver is “holding nearly $20 million in [rozen reccivership
funds. Of that amount, approximately 17.7 million is from accounts in the name
of Tech Traders and from the Shimer escrow account for Shasta. ... [H]e seeks
authority to make an initial distribution that could be as much as approximately
$10 million, to investors of Tech Traders and Shasta at this time.” [See p. 7, para.
207 In his historical rcport to the Court, the Receiver provides the chronology of
funds flowing in and out of all of the named defendant investor groups’ accounts.
He has records of how much came into Tech Traders, from the inception of its
operation Tight up to the days after the April 1, 2004 freeze order. [See p. 3, para.
9 through p. 7, para. 20 of Receiver’s supporting Affidavit] What’s required of
the Receiver to arrive at the appropriafe distribution, is to gather and run the
numbers of inflow and oulflow of funds received and expended by Tech Traders,
to arrive at a proper rate of loss per unit of time, and apply that rate to each
specific investment, as of the date of the investment. By following the logical and
equitable principle enunciated in the previously cited Clayton's Case, i.e. when it

is possible to track the inflow and outflow of funds in a co-mingled account

containing an amount insufficient to satisfy all of the defrauded depositors, justice

demands that the funds be returned to the claimants according to the time of the

investment deposits, i.e. © ...[T|hc first withdrawals were 1o be charged against



the first deposits and the claimants were entiiled to be paid in inverse order in

which their monies went into the account.” |[Cunningham v. Brown, supra, p. 12]

The Receiver has a duly to prevent the late comers to this fraud from having to
subsidize the claims of the earlier victims. He, with teasonable effort, can and
musi track over time investor contributions, the fate of those contributions, and
execution of trades by Tech Traders, as that information pertains o each
dcfrauded claimant. In the event that suflicient trading rccords are not in the
Receiver’s possession, and not available from the commodity clearing houscs
used by Tech Traders and/or Magnum, then, in the spirit of Clayton’s Cuase, a
fair and cquitable solution would be 10 apportion loss based upon the time the
investor’s monies were in the charge of Murray, Magnum, Tech Traders, and/or
any of Murray’s comparnies. In the unlikely event that tabulating the figures of the
inflow and out flow of funds relative to all of the defendant entitics is deemed too
onerous, then the Receiver should consider isolating the treatment of the Shasta
funds, and applying the Clayion's Case solution,. Shasta has kept excellent

records. Shasta investors could be # class of their own.

6. WIIEREFORE, Objector Don Zinman (Claim No. 88) prays: (i) Thal a5 to

all investments before April 1, 2004, this Court order the Receiver not to apply
the pro rata formula for an interim distribution which he adopted from the Ponzi
Case. (ii) That this Court instruct the Receiver to hire a prolessional expert to
make a historical study of the individual investment contributions of each separate

defendant and the individual investor contributions ol each in rclation to T'ech



Trades Traders trading activity, (o formulate a more equilable and fair method of
distribution. A solution that is specific 1o each investor does not force the late
investors to subsidize the early risk-taking investors. (iii) That this Court order the
Receiver to immediately refund to Objector, Don Zinman, the $100,000, which he
attempted to invest before being protected by the CFTC freeze order issued on
April 1, 2004, and (iv) grant such further relief as it deems equitable under the
circumslances,

February q, 2005 Respectfully submitted,

1.R. Neronc
Attorney for Objector
Don Zinman

[See page 12 for Objector’s Verification

and pages 13 and 14 for Objector’s Declaration in
Support of His Objection to the Receiver’s
Proposed Distribution Plan)




VERIFICATION

I, Donald Zinman, the objector, declare:

I have read the forcgoing Objection To The Lquity Receiver For
Defendants’ Proposed Interim Distribution Plan, and I know the contents thercof.
From my own knowledge, 1 know that the statements therein are true, except as to
all matters that are stated on information and belief. As to those matters, I believe
them to be true. [ declare under the penalty of perjury under the laws of the

United States of America and the laws of the State of California that the foregoing

15 true and correct.
Dated: February 7, 2005 M [l}{ —""
Donald ?jmun

2



DECLARATION OF DON ZINMAN IN SUPPORT OF ITIS OBJECTION TO
TIIE RECEIVER’S PROPOSED INTERIM DISTRIBUTION PLAN IN THE
MATTER OF COMMODITY FUTURES TRADING COMMISSION V,

EQUITY FINANCIAL GROUP, LLC, CIVIT, ACTION NO. 04CV 1512

T, Don Zinman, declare as follows:

1. I am claimant No. 88 in the above matter and an Objector to the
Receiver’s Proposed Interim Distribution Plan.

2. Tinvested a total of $250,000 into Shasta Capital Associales T.L.C*s
account by making two separate payments. The first, in the amount of $150,000,
was wired to Shasta on February 25, 2004, The second was paid good on March
29, 2004 in Shasta’s account, although post-dated for payment for April 17, 2004.

3. 1rcquested from my bank, Washington Mulual, a record of when
Check No. 2824, was paid, in the amount of $100, 000, dated April 17, 2004,
made out to Shasta Capital Associates, L1.C, was paid. I received from them an
acknowlcdgment of my request, a photo copy of the check, and a record
indicating that payment was made on March 29, 2004, These items have been
attached and incorporaled into the Objection to the Receiver’s Proposed
Interim Distribution Plan, as Exhibit A,

4. On January 31, 2005 I e-mailed Robert Shimer, Legal Counscl for
Shasta Associales, LIC requesting confirmation of the fact that the post dated
$100,000 (Check No. 2824) was never invested in Tech Traders [nc.’s account.

He subsequently sent a letier confirming this fact. In it, he states that the $100,000

13



was deposited into Shasta’s Citibank account, where it was on April 1, 2004, and
remained until sequestrated by the Receiver. | have provided my attorney, J.R.
Nerone, with a copy of this letter, which is incorporated into my Obj ection to the
Receiver’s Proposed Intcrim Distribution Plan by reference, as Exhibit B.

5. On February 8, 2005 [ Fax Mailed to my attorney, J.R. Nerone, 4
Fifteen page copy of the “Operating Agreement” I signed with Shasta Capital
Associates, LLC in February, 2004, which is incorporated by reference into my
objcction, as Exhibit C.

I declare under penaly of perjuty in accordance with the laws of the
United States of America and the State of California thal the foregoing is true and

Correct, and that this Declaration was signed in Los Angeles, CA on February

g 2004,

" Donald Zm@)‘

14
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WERBQOZ |,

Attached is the photocopy(s) you requested on 20041007,

Y4AR002024681104272

Customer
{00000003940942 192

DONALD ZINMAN
HOLLIS A HENNING
31273 BAILARD RD
MALIRU CA 90265-2605

/OO[OUO L(u,ué,




Janm 30 0%

a3:99p .
{mages of Pholocopy(s)
Amount _Posting Date Seq Number
$100,000.00 03/29/2004 000000000025230439

Enclosed is. the photocopy you Tegoasted on 10407/04

DONATD §INMAN

BOLLYS 2 HENNING
31273 pATTARD RbP-
MALIRD TA 90265-2605

Ttem:NSC V4AR 002-02-4681104273




THE FEE FOR EACH OVERDRAWM TRAMSACTION,

AT WASHINGTON MUTUAL , EVERY DAY Is CUSYONER AFFRECIATION DAY .

r.llIIIIIIllllIlllllllllllllllllllllllllllllll--..-.-------.------7 p.3
Jan 30 0S5 03:59p .

uy Washin'tnn Mutual

STATEMENT OF ACCOUN

TO REACH CUSTOMER SERVICE, PLEASE TALL
TELEPHONE BANKING AT 1-&0w-788-7000 .

WHETHER PAXD OR BETURNED, IS $21.00.
104468R00D0D51 2y iay,517
15-X~-RC
DONALD ZINMAN
PO ROX 670%
MALIRU €A 902664-5707 STATEMENT PERIOD:
FRON 03-23-04

THRU 06-22-q4

THARKS FOR BAMKING WITH US,

PLATINUM AtCoOunT

WASHINGTON MUTUAL BANK, FA FDIC INSUR

OONALD ZINMAN
HOLLIS A HENNING

ACCOUNT NUMBER : 396-094219-
YOUR QVERDRAFT LINXY, AS OF THE STATENENT END DATE,

WAS % 1,600.90. THIS MAY BE CHAMGED AT any TINE
WLITHOUY NOTICE. OVERDRAFTS ARE SUBJECT YO A PER
TRANSACTION CHARGE. SEE REVERSE FOR NORE INFORMATION.

BEGINNING BALANGE

TOTAL WITHDRAWALS TOTAL DEPUSITS ENDINE BALANCE

163,653,990 123,563_74 70,256.97 90,367.13
INTEREST EARMED: 6%9.81 ANMUAL PERCENTAGE YIELD EARMED : 1.36 » YID INTERESY PAID H T84
YID INTEREST WITHHELD-

DATE HITHORANALS DEFOSITS TRANSACTION DESCRIPTION

0xras iX,000. 00 QLR TRAMSFER To Co00OR0B0S7I00001 758D

a3/28 2,000.00 OLP TRANSFER TO noonnuouﬂnnonusnoo

aRs0?7 56.00 HORKIMNG ASSETS HALD PAYNT 1004770
0es08 82.41 VERIZON PHONE BILL 124621461707

0h/09 %,500,.00 OLB TRANSFER TO ouuoonam‘anuuvmoo

05/12 5,75 _07 b TRANSFER TO wnoounmunnol?smno
0Gs13 £0.000.00 CUSTOMER DEFDSIT
85716 1.187_32¢ AMERICAN EXPRESS ELeC REMIT UR0415061 0835494

0§21 20,174,456 CUSYOMER DEPOSTT

[ LVrr) 69.51 ENTEREST PAYMENT
G520 1z.o0 SERVICE CHARGE

L] 13.o0 REFUMD SERVICE CHARGE
DETAIL OF CH

CHECK DATE DATE GHECK DATE

N PAID AMOUNT PAID ANOUNT NUMBER PAID AMDUR

2624 0Iszo 180,000, 00 /

PAGE D1 oF o1
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February 1, 2005

Don Zinman
PO Box 6707
Malibu Ca 90264

Dion,

Per our telephone conversation of Thursday, January 27, 2005 and pursuant to your specific request
plcase be advised that a personal log that [ meticulously kept to record all funds in and out of my attoney
escrow account at Citibank, NY for my client Shasta Capital Associates, LLC shows an entry which
states that the check that Vince received from you in 1he amonnt of §1 00,000.00 for your investment with
my client Shasta in late March, 2004 was sent divectly to Citibank by Vince on March 26, 2004 for
deposit to Shasta's account, Since you apparently mailed your check directly to Vince I seem to remember
telling him that to save the time of first sending the check to me for forwarding to Citibank that he shoutd
simply mail it directly to the bank which he did. 1 am sure that Vince will provide you with a written
staternent to that effect if that is necessary.

In any event the bank records at Citibank should clearly show receipt of three separate depaosits hy check
in the amount of $100,000.00 on or about the last days of March, 2004: your check and one other check
from another ncw member of Shasta also scnt dircetly to Citibank by Vince on March 29, 2004. The third
¢heck was mailed by me on behaif of another Shasta member directly to Citibank on March 29, 2004, All
of the funds represented by those three checks were still in Shasta’s account when the Receiver wok
possession of Shasta's bank account.

My personal log records clearly indicate that the last wire forwarded from Shasta’s account: at Citibank
was cxecufed on Friday April 2, 2004, I can account for all funds that comprised that wire. Your funds
were not forwarded to Tech Traders, lnc on April 2, 2004 nor were any of the funds represented by cither
of the other two checks deposited at approximately the same time as your check. 1 was not sure when
funds deposited by check would actually clear so 1 was waiting for final confirmation rom Citibank
before forwarding your funds to the trading entity Tech Traders, Inc.

Therefore, 1 can statc categorically without any hesitation that your funds represented by your check in
the amount of $100,000.00 received by Vince in late March, 2004 were deposited into Shasta’s account
probably on Monday, March 29, 2004 or at the latest Tuesday, March 30, 2004. They were swept directly
from Shasta's cscrow account by the Recciver, Stephen Bobo into whatever account he established
pursuant 10 his dutics as Receiver. The Receiver clcarly has the entire amount of your funds represented
by your check deposit of $100,000.00 because your funds were never forwarded by me to the trading
entity Tech Traders, Inc. I trust that this information will be of assistance to you,

T E: _,.,)
. L
N _Aobc WShimcr

ReZ 2T S0 EOQ 4994
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Don Zinman

From: Rabert Shimer [shimer@enter.net]
Sent:  Monday, January 31, 2005 2:30 AM
To: Don Zinman

Subject: REply

Don Zinman
PO Bax 6707
Malibu Ca 90264

Con,

Per our telephone eonversation of Thursday, January 27, 2005 and pursuant to your spectic request please be
advised thal a personal log that | meticulously kept to record all funds in and out af my attorney eserow account at I
Citibank, NY for my client Shsta Capital Associates, LLC shows an entry which states that the check that Vince
received from you in the amount of $100,000.00 for your investment with my client Shasta in late March, 2004
was seni direcliy to Citibank by Vince on March 26, 2004 for deposit to Shasta's account. Since you apparantly
mailed you check directly to Vince | seem ta remember telling him that to save the time of first sending the check
to me for forwarding to Gitibank that he should simply mail it directly to the bank which he did. | am sure that
Vinge will provide you with a written statement to that effect if that is necessary.

in any event the bank records at Citibank should clearly show receipt of three separate deposits by check in the
amount of $100,000.00 on or about the last days of March, 2004: your check and one other check from another
new member of Shasta alsa sent directly to Citibank by Vince on March 29, 2004. The third check was mailed by
me on behalf of another Shasta member directly to Ciibank on March 23, 2004, All of the funds represented by
these three checks were still in Shasta's account when the Receiver took possesion of Shasta's bank account.

My personal log records clearly indicate that the last wire forwarded from Shasta's account at Citibank was
executed on Friday April 2, 2004. | can account for all funds that comprised that wire. Your funds were not
forwarded to Tech Traders, fnc on April 2, 2004 nor were any of the funds represented by either of the other two
checks deposited at approximately the same time 25 your check. I was not sure when funds deposited by check
would actually clear so { was waiting for final confirmation from Citibank before forwarding your funds to the
trading entity Tech Traders, inc¢,

Therfare | can state categorically without any hesitation that your funds represented by yaur check in the amount
of $100,000.00 received by Vince in late March, 2004 were deposited into Shsta's account prebably on Monday,
Aprit29, 2004 or at the latest Tuesday, April 30, 2004. They were swept directly from Shasta's escrow account by
the Receiver, Stephen Bobo to whatever account he estabiished pursuant to his duties as Receiver, The Receiver
clearly has the entire amount of your funds represented by your check depasit of $100,000.00 because your
funds were never forwarded by me to the trading entity Tech Traders, Inc.

[ trust that this informtion will be of assistance to you.

Sincerely,

Rabert W. Shimer, Esg
legal counsel, Shasta Capital Associates, L1 C

— Qriginal Message —-

From: Don Zinman

To: shimer@enter.net

Sent: Saturday, January 29, 2005 5:04 PM ‘

1/31/2005

deggs: 2T g0 TE Wer
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Subject: FW: Shasta effective investment date

—--Original Message-----

From: Don Zinman [mailto:donzinman@cs_com]
Sent: Saturday, January 29, 2005 2:36 pM

To: 'shimer@enternet,com'

Subject: Shasta effective investment date

Hi Bob,

Thanks for taking the time with me on Thursday. This is my follow-up email. When we spoke you told rne that
the check | sent ta you at month's end march '04 was depasited with Citibank and never rade it to the trader
because the Shasta account was frozen and seized by the Receiver. If you can explain that in an email and
also send a signed copy | will be very gratefut. Thank you Don Zinman (PO Box 6707 Malibu Ca
80264 )

If you can't write the email this weekend please lel me know by Reply so that I'll know you've received
this and wil! get to it after the weekend. Thanks

1/31/2005

" degigl Ssp 1E uer

rd
o




EXHIBIT C




Feb OB OS5 11:58a P-3

Operating Agreement
Shasta Capital Associates, LLC

o)
Thie Limited Liability Operating Apreement (heruinafter the “Agreement”™) is made and entered into this _/? day of {é _'/_‘__
2004 by und between:

Equity Financial Group, LLC, with address of 3 Aster Court, Medford, New Jarsey 080335 successor 0 Vincent
Firth mamed as Manager of the Company in the Certificate of Formation of Shasta Capital Associates, LLC duly
filcd with the division of carporations for the State of Delaware on the 27" of May, 2001; and,

Each Person later admittcd to the Company as a8 Member and known collectively a5 Members. Acr:ord_ingly, in
consideration of the covenants and conditions coomined berein, and for other good and valuable consideration

receipt whereof is hereby acknowledged, the parties agres us follows

ARTICLE1
DEFINITIONS

The following dcfined terms used in the Aprecment have the meanings specificd i6 this Article or elsewhere in this
Agreement, and when not so defined shall have the meanings as may be set forth in the Laws of Delaware
anthorizing the formation of fimited liability companies.

1.1 “Agreement™ means this Operating Agrcement, as originally executed and as amended from time to time.

1.2  “Arbitrarion Rules” means the Rules of Arbitration of the American Arbitration Association or such similar
organization.

1.3  “Assignee” means a person who has acquired a Member's Economic Interest in the Comapany, by way of a
"ransfor in sccordance with the terms of this Agreement and the specific requirements of Article X, sgotion
10.2 but who has not yet become 3 Substituted Mowmbet by reason of the fact thal a counterpart of this

Operating Agreement has not yet been exceuted by that assigoee.

1.4 “Assigning Member” moans a Member who by means of a Transter has transferred an Economic Interest in
the Company to an Assignce.

1.5 “Capil Actount” means, as to any Mermber, a separate accoutt anaintained and adjusted in accordance
with Article 111, Section 3.2 and more specifically defined in Sectioo 1.26 below.

1.6 “Capital Contribution” means, with respect to any Member, the amount of money and/or the Fair Market
Value of any property, (other than money) contributed to the Company in consideration for a Percentage
Interest held by such Member evidenced by shares in the Company. A Capital Contribution shall not be
deemed a nan.

1.7 “Capital Event” means a sale or dispositiom of any of the Company’s capital asses, the receipt of insuranco
and other proceeds derived from the involuntary conversion of Company propedty, the receipt of proceeds
from a vefinancing of Company propesty, or a similar event with respect to Company property Or assels.

1.8 “Certiftcate of Formation” means that certain Certificate of Eormation filed with thc Delaware Secretary of
State on May 22, 2001 forming the Company. . '

2
s

1.9 “Company" means Shasta Capital Associates, LI.C. . 7 Ve
Member Initials ﬁ
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j.1h “Economic {pterest™ means @ TPerson's Tight to ghare in the ncome, gaing, 10sses,

deductions, credit or
similar items of. and to receive distributions from, {the Company, bul dog¢s not include any other rights of 2
Membet, including the right Lo vole.

1.1} “Encumber” means the uot of creating oOr purporting t0 create an Encumbrance, whether or not perfected

under applicable law.

1.12 “Encumbrance” meand with respect 1O any Membership Intcrest, or any clement thereof, & morigags: p\ec!ge,
n this Agrecment), option,

security interest, lieh, proxy coupled with an inerest (other than as contemplated i
or pretorential right to purchasc.

1.13  “Gross Asset Value” means as follows: )

(a) The Gross Asset Value of any item of property contributed by u Member 10 the Company shall be the farr
market velue of such propery. as mutually agrecd by the cuntnibuting Member and the Company, and.

(b} The Gross Assel Valug of any item of Company property distributed 10 any Member shall he the fair
market value of such iera of property on the date of distribution, a8 mutually agreed by the distributee

Member and the Compatty.
1.}4 “Initial Maoager shall mean Vincent Firth, the person named in the Company's Certificate of ¥ ormation.

1.15 “Involuntary Transfor” means, with ruspeet 10 any Membership {ntercst or any clement thereot, any Transter
or Encumbrance, whether by operation of 12w, pursuant 10 court order, foreclosure of a sccunly interest,
execution of a judgment or other legal process, of otherwise, including 2 purported transfer to or from a

truster in bankrupicy, receiver, or assignee Tor the benefit of craditors.

.16 “Majority of Members™ means a pMember or Members whosc Porcentage Intercsts represent more than 50
percent of the Purcentage Interests of all the Members.

117 “Manager” shall mean Equity Financial Group, L1.C a limited linwility company formed under the laws of
(he state of Delawarc and the successor to Ihe Company’s initial Manager.

118 “Member” means an [nitial Member of the Campany or & Person who otherwise acquires a Membership
Interest of the Company, as permitted under this Agrecment, and who remains a Member of the Company.

1.19 “Membership linterest” moans the Economit Interest of @ Member and all shares of the Company acquired
by that Member conferring the right o Vute.

120 “Motice” means 2 written notice re i C i i i
: : quired or permilted under this Aprccment. A nolice must livere
using one of the following methods: H foe must be detivered

() hand ‘:.lnlivery (natice is deemed given on delivery);
Elcv) Bﬂx‘wllm t.«..."lcphone confirmation by the recipient (notice is decmed given on telephone confirmation);
} a“r:t: hil;:rcc:; Fsde?l Expr;sst,_ D}‘lL Couriers or other delivery scrvice of equal or superior rcpu;ation
' provides for praof of defivery from a disintercsted : ice is ed @i i f
the first attempted dclivery by the delivery service) party (motice is deemed given & the time ot

d r o ~ - - -
ﬁ gdil:::cfhiml' ar;?:fiil n'\la) be changed by writlen nofice in the manner herein specificd. Unless and until notice
X ress piven ot address provided in this Agreement (if no notice of changy has been piven)

will control. All communicatio i ¢
oy e rocords, ns will be addressed to the address of the Member that is specified in the

'l _2 RT3 et H
1 “Percentage Interest” means a fraction, expressed as a percentage,

Membors Capital Account and the denominator of which is the tota the numerator of which is the woml of a

I of all Capital Accoun’s of all M

Mcmber Initials
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1.22 “Person™ means an individual, partncrship, limited partnership, trust, state, association, corporation, limited
Iiability company, or ether eatity, whether domestic or foreign.

1.25 “Company Profits™ and “Company l.osses”™ mcans, for each fiscal ycar or other period specificd in this
Agrecment, an amount equal lo the Company’s income as a result of profits generated hy the Company”’s
investment. in the Trading Company and loss as a result of the losses sastaincd by that nvestment.

1.24 “Substituted Member™ means a transferee of « Membership Intercst that has met all of the requirements of
section 10.2 and, in addition, has executed a counterpart of this Operating Agreement. A Substituted Member
is, as of the date of execution of the counterpar, 2 Member of the Company.

1.25 “Successor in Interest” means an Assignee, a successor of a Person by merger or otherwisc by operation af
Taw, or a iransferee of all or substantially all of the business or asscls of 2 Person.

1.26 “Tradipg Capital Account™ means the Capital Account cstablished for cach Member to recard that porLio.n of
2 Mcmber's investment in the Company invested, in tum by the Company with the Trading Company. The
‘I'rading Capital Account of cach member is increased by:

(a) the original amount of that Member's Trading Capitat Contribution;

(h) later similar additional voluntary Trading Capital Coatributions by that Mcmber;

(c) profits from the Company’s investment with the Trading Company allocated to that Member in the same
proportion that the beginning balance cach month of that Member's Trading Capital Account bears to the
sum tatal of all Members' T'rading Capital Account Balances.

And reduced by:

() Trading Company [osses allocated to that Member in the samc proportion as profits allocated in (c)
above: .

(¢) Trading Company Capital Account distributions requested by that Member;

(f} Company sxpenses or such other items properly allocated w the Trading Company side of the Company”’s
investments as would ordinarily, in conformance with standard accounting practices reduce a member™s
Capital Account,

1.27 “Trading Capital Contribution™ means the principal amount of @ Member’s original invesmment in the
Company and any later additional voluntary investment in the Company by a Member for which that Member
iz entitled to reccive shares of the Company and allocated by the Company to that Member's "Itading Cupital
Account.

1.28 “Trading Company” means thal certzin company that has execuled a certain Investrnent Apreement with the
Company for the placement of Company funds in The Synergy Trading System,, that ceclain trading sysiem
that takcs a portfolio approach to the huturcs trading of cortain selected {inancial markets.

1.29 “Tracding Losses™ means losses realized by the Cotnpany as a result of placement of Company funds by the
Manager with the Trading Company,

}1.30 “Trading Profits™ means profits realized by the Company as a result of placement of Company funds by the
Manager with the Trading Company.

1,31 “Transfer means, with respect to 3 Membership Intercst, or any element of 2 Membership Interest, any sale,
assignment, gifl, [nvoluntary Transter, or other disposition of a Membership Interest or any elemcnt of such 2

Membership Interest, directly or indirectly, other than an Encumbrance that js expressly permitted under this

Aprcement. 4

1.32 “Trigpering Event™ is delined in Article X, Section 10.5
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1.33 “Vote™ means a written consent or approval, a ballot cast at a Meeting, or 4 voice vote.

1.34 “Votina Intcrest” means, with respeet to 1 Mearmber, the right to Vote and any right to information concerming

2.1

2.6

2.7

the business and affuirs of the Company provided under the Act, except as limired by the provisiuns of this
Agreement. A Member's Voting Infersst shall be dircctly proportional to that Member's Percentage Interest.

ARTICLE I
COMPANY FORMATION AND REGISTERED AGENT

FORMATION. The Memhars hereby form a Limiled Liability Company undey the lLaws of the Stale of
Delaware,

NAME, The Name of the Company shall e Shasta Capital Associates, LLC.

REGISTERED OFFICE AMD AGENT. The agent for service of process on the Company shall be the
Company Corporation, 2711 Centerville Road, Suite 400, Wilmington, Delaware 19308,

TERM. The Company shall continue for a period of Thirty years and shall terminate on May 22, 2031 vnless
sooner dissolved by:

(2) The written agreement of all the Members to dissolve the Company; or

{(h) The sale or other disposition of substantially all of the Company’s assets;

(c) Any other event causing a dissolution of 2 Limited [.iability Company under the Laws of the State of
Delaware

BUSINESS PURPOSE. The general purpose of the Company is to engage in anry fawful act or activity for
which 3 Limited Liability Company may be fortned under the Act. In addition, the Company’s primary initiat
busincss purpose shall be 1o execute an Investment Agrecment with the Trading Company [or the purpuose of
accessing, for the benefit of the Company’s Members, a certain trading systcm known as the Synergy Trading,
Systemn thal lakes a “portfolio” approach to the trading of certain selected financial markets. Notwithsmnding
thul primary initial business purpose the Company shall have every power that it considers necessary or
convement to cngage in any lawful act or aclivity m furtherinee of its gencrul purpose.

PRINCIPAL PLLACE OF BLSINESS, The location of the initial principal place of buginess of the Company
shall be the address of its Manager. The mailing address for the Company shall be 3 Aster Court, Medford,

New Jergey 08053,
MEMBERS. The name and place of residence of cach Member arc on file at the offices of the Company.

ADOPTION OF CERTIFICATE OF FORMATION, Bach Member of the Company, by executing a copy of
this operating agreement hereby approves the Certificate of Formation of the Compuny fifed with the Dffice
of the Scorctary of State of Delaware on the 22™ of May, 2001,

GOVERNING DACUMENT. 1f this Agreement shall ever be imerpreted 10 be in conillict with the wrms or
requirements of the Certificate of Formation of the Company regisiered with the Statc of Delaware, tien 10 the
extent required by law thc Company's Centificate of Formation shall prevail with respect to any such conflict,

L
HAI

B (-,‘-!'
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ARTICLE 11}
CAPITALIZATION

CAPITAL CONTRIBUTIONS,. IZach Member has conirtbuted, as a Capital Contribution to the Company
the moncy specified in that certain Capital Contribution Schedule filed in the offices of the company {as
amended from time ta time to reflect new Members). No Member shall be required to make any additional
conlribution lo the Company's Capital.

CAPITAL ACCOUNT, Consistent witl the Company™s stated ipitial purpose the Manager shall maintain a
separatc Trading Capital Account and, if deemed necessary by the Company’s bookkecper and CPA, a
distribution account for cach Membcr. Initial Capital contributions and additional capilal received fram cach
Member shall be allocated to each Member’s Capital Account as follows: 99% of cach Mcomber's capital
contribution (whether nitial or additional) shali be allocated to that Member®s Trading Capital Account {ar
placement with the Trading Company. The Capita! Account of cach Member shall, for purposes of proper
accounting, be determined and maintined in the manner set forth in US Trvasury Regulation 1.704-
EH{BX(2){iv) and in accordance with standard and accepted accounting, principles and shall consist of that
Member’s initia] Trading Capilal Contribution increased by:

{(a) any additional voluatary capital contribution made by that Member,
(b) credit balances transferred From that Member’s distribution account by rcason of thal Member's
share of I'rading Profits ar ather profit or other Company incomc;

and decreascd by
(c) distributions to that Mernber in reduction of Company capital;
(d) the Member's share of Company Trading Losscs or other Company lose charged to that Member's
Capital Accotnl.

INTEREST. No interest shall be paid on funds contributed to the capital of the Company or on the balance
of 2 Member's Capital Account.

MEMBLER LIABILITY. Members shall not be bound by, or be personally liable for the cxpenses, liabilities,
or abligations of the Company.

NO PRICRITY OF DISTRIBUTIONS. No Member shall have priorily over any other Member with respect
to the return of @ Capital Contribution, or distribulions or allocations of income, gain, loss, deduction, credit.
or itemx thureof,

ARTICLE 1V
FROFITS, LOSSES AND DISTRIBUTTONS

ALLOCATION OF TRALING COMPANY PROFITS AND LOSSES. Ninety Iive poereent (95%) of all
Trading Profits and Trading Losscs and 95% of all items of similar income, gain, loss, deduction, or credit
shall be aliocated, for Company book purposes and for tax purposes. at the end of cach calendar menth to the
Members, The remaining 5% of Trading Protits and Trading L.osses and similar tems of income and gain,
loss, deduction or credit not allocated 10 the Members as aforesaid shall be allocated to the Manager as
compensation for services rendered to the Company. This allocation shall be computed by first allocating
100% of &ll items of income, gain, profit, loss, deduction or credit as aforcsaid among the Compony’s
Members at the ¢nd of each month in accordance with Section 4.2 helow and then subtracting 5% of the
amount of each aforesaid item of income, gain, profit, loss, deduction or credit trom each Member’s Tradig
Capital Account and allocating the same to the Managet, T

Member Tnitials ;
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4.2

4.3

14

ALLOCATION OF TRADING COMPANY PROFITS AND LOSSES BETWREN MEMBERS. Profils and
lgsses from the Company's investment with the Trading Company shall be alloeated between the Members in
accordance with the amount of their respective Trading Capital Account balances at the beginning of the
rmonth. Kach Member shall share in Trading, Profits and Trading Lasses and 21l other similar items of incorne.
gain, profit, loss, deduction, or credit allocated to the Members by Paragraph 4.1 above in accurdance with the
ratio that Merber’s Trading Capital Account balance bears to ihe total of all Trading Capital Account
balances of all Mcmbers. For example, if a Member’s Trading Capital Account balance at the beginning of the
month represents 8% of the Trading Capital Account balances of all Members at the beginning of that samc
month, that Member shall receive. 3% of all Trading Profits and Trading Losses and all other similar ilems of
Income, gain, loss, deduction, or credil allocated to he Membcrs by Paragraph 4.1.

DISTRIBUTIONS. The Manager shall determine and diswribute Compiny Profits allocated 1o each
Member's Trading Capital Account at such intervals and in such amounts as may be reguested and are
convenient to cach Member. Distributions from a Member’s Trading Capital Account during any calendar
year shall not be made more frequently than on @ monthly basis. The Managger prefers that no Member request
a distribution of profits from that Member's Trading Capital Account for at Teast the first 6 months following
that Member's initial Trading Capital Contribution but that preference is rol binding on the Members.

Requests for distribution, if on a mowthiy basis from a Member's Trading Capital Account, should be received
by the Company po later than 15 days prior io the beginning of the month of a requested distribution. Actual
distribution to that Mcmber will oceur as soon as possible after the 15 day of the month following the maonth
for which distribution is requested.

Roquests for a guarterly distribution from a member’s Capilal Account should be lodged with the Manager no
Iater than 15 days betore the beginning of the last month of the quarter. Actual distribution will occur
approximately 15 days following the end of the last month of the quartee.

DISTRIBUTIONS IN LIQUIDATION. Distributions in liquidation of the Company ot in liquidation of a
Member’s interest shall be made as follows; All items of income, gain, profit, loss, deduction or credit shall
first be allocated to that Member’s (or (o sl Members') Capital Account as required by Sections 4.1 and 4.2
Other necessary and appropriate credits and deductions to each respective Capital Account shall be made
belore final distribution is made. The final distribution to the liquidating Member or in liquidation to all
Members shall be made o the exient of and in proportion to each Member's positive Capital Account balance.

ARTICLE Y
PREFERENTIAL RETURN ON INVESTMENT

TRADING COMPANY PREFERENTIAL RETURN ON INVESTMENT. Under the lerms of its
investment Agrecment with the Trading Company, the Company shall b entitled to receive a preferential
retum on investment from available Trading Profits before any Trading Profits are allocated to the Trading
Company for expenses and beforc any (orther allocation of remaining Trading Profits occurs botween the
Company and the Trading Company. The amount of this prefercntial return on investment shall be cqual 1o
2% per month until December 31, 2005, Thercafter the preferential relurn on investment shall be 146 per
month.

The actual dollar amount of the preferential rcturn on invesmment can increase from month to month as a
perceniage of 4 Member's original ‘Trading Capital Contribution because thiy preferential refurn on investment
is computed each mouth on the Company™s investment aceount balance with the Trading Company as of the
first day of each calendar month. Trading Prafits allocated to the Company and not withdrawn as a distribution
shall incrcase the amount of the Company’s investment batance with the Trading Company each month and,
thercfore, the smount upon which the preferential return on investment is computed for the following month.
N
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6.1

62

63

Membcrs of the Company shall participate in this preferential return on investment in dircet proportion to the
ralio their individual Trading Capital Account balance bears to the total of all Trading Capital Account
Balances of all Members, Member's who do not rcquest a distribution from their Trading Capital Account will
se€ their relalive percentage share of the Company’s invesunent account balance increase proportionally over
those Members who regularly request 2 distribution from their Trading Capital Account, What bcgiqs as a
preferential 2% retum per month from available profitz on @ Memnber's original Trading Capital Contribution
shall cffectively hecome a much grealer preferential return on original investment because of the effect of

month to month compounding.

ARTICLE Vi
MANAGEMENT

MANAGEMENT OF THE COMPANY. The business of the Company shal} be managed lor the duration of
thc Company by Equity Finuncia! Group, LLC, (“liquity™) a Ncw Jersey limited liability company. The address
of the Magager is 3 Aster Court, Medford, New Jersey 08055 or such other address as the Manager may
Jesignate fram time to time. The Manager of Equity is Vincent Firth. To the extent that the manager finds it
necessary and desirable, the Munager may appoint Mr. Firth to also hold the position of President of the
Company and all Members executing this Operating Agreement hereby consent to that appointment of Mr.
Firth. Mr. Firth shall not be entitled to compensation from the Company for services rendered 0 the Company
solsly in his capacity as President of the Company. ‘The Secretary of the Manager (if any) may also hold the
office of Secretary of the Company. The Secretary of the Company (if any) shafl not be cntitled lo
compensation from the Company for services rendered in that capacity la the Company.

MEMBERS. The Nability of the Mcembers shall be Hmited as provided under Dlaware’s limited liability
legislation, Members shall take no part whatever in the control, management, direction, or operation of the
Company’s affairs and shall have no power to bind the Company. The Maoager may, from time io time seck
2dvice from the Members but the Manager need not 2cecpt such advice, and at all times the Manager shall
have the exclusive right 1o control and manage the Company. No Member shall be the agent of any other
Member of the Company solely by reason of being a Member.

POWIRS OF MANAGER. The Manager is authorized on the Company's behalf ta make all decisions with
respect 1o

(a) the investment of Company funds with the Trading Company pursuant to a specific Investment
Agreerment;

(b} thc compromisc or release of uny of the Company’s claims or debts;

(€) the employracnt of persons, firms ar eorporations for the operation and management of the
Company’s business; and,

(d) the purchase or lease of personal property necessary and incidental to operation of the Company's
busiess and the cventual sale ar other dispositian of the same.

{c) To perform any and all other functions or acts in furtherance of and in protcction of the Company’s

fnvestments

In the exercise of the management power, the Manager i anthorized to execute and deliver

(2) all contracts or agreernents necessary to the furtherance of investment of the Company’s funds with
the Trading Cornpany;

() all checks. drafts »nd other arders {or the payment of the Company’s funds and in furtherance ot the
authority hereby conferred, the Manager is authorized t choose such bank or banks as may be
suitable and appropriate for the deposit of Company funds and the Manager and its offtcers are
hercby authorized and empowered to designate such signers on those accounts on behall of the
Company as the Manager may deem appropriate for effscting proper bank security procedures with
respect 1o Company funds to protsct the Company against misappropriation of funds;

(c) all promissory notes, loans, sccurity agreements and other similar documents: -

(d) all viher insmuments of any other nature. o

Member Initials -7
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6.5

6.8

2.1

7.2

COMPANY INFORMATION. Any Mcmber may requcst to sec and inspect the books and records of the
Company pravided that the inspection is for the sole information and wse of that Mcmber z}nd ofrly tor the
purpose of verifying intormation previously received as a result of monthly statements of protit and loss
provided to all Members. Any such inspection of the Company’s books shall take place at the Com_pany‘s
principal place of business or such other address as may be designated by the Company or its Manager for that
purpose and shall be at the expense of the requesting Mcmbcr.

EXCULPATION. Any act ar omission of the Manager, the effact of which may causc or result in loss or
damage to the Company or the Memburs if done in good faith to promote the best interests of the Company,
shal} not subject the Manager or any officer. director, cmployes or ugent of the Manager to any liability to the

Mcmbcrs.

ARTICLE VI
ACCOUNTING AND RECORD KFEPING

RECORDS. The Manager shall cause the Company 1o keep at fis principal place of business or at the offices
of its accountant or bookkesper the following:

(@) A current list in alphabetical order of the full name and the last known business or residence,
together with the Capital Contribution and the current Percentage Intervst of cach Member;

(b} A copy of the Articics of Organization, as amended;

{c) Fxecutcd counterparts of this Agreement, as amended;

(d) A copy of the letter received each month from the Company”s Certified Public Accountant stating
that firm has received written verification from a local independent certificd public accountant with
respact W the Trading Cowmpany’s percentage of prolit or Joss for the month conducted in
accordance with asreed upon procedures which included but are not limited Lo: 2) a review of
original unattered brokerage firm statemeni(s) for the stated month and the random tracing and
comparison of transactions on the brokerage statement to frades registered internally by the trading
gysten.

(e) A copy of the financial statement of the Company upon completion of a financial review of the
Company’s books by its Certified Public Accounting firm at the end of 2002 and a similar financial
statement for cach suceceding year therezfler,

MONTHLY STATEMENTS. The Manager shall prepare each month for cuch Member a statement reporting
on the Company’s investment for the month with the Trading Company. This statemcnt shali be issued
tonthly. The Company’s statcment to iis Members shall contain:

a) the opening balance of that Member’s Trading Capital Account balance for the month, carrie!
forward from the previous month;

b) the dollar amount of any increase credited to that Member's Trading Cupital Account by reason of
Trading Profit allocated to thal Meruber for the reporting period as preferential return on investment
and as well as the amount of any further profit aflocation for the reporting period and each amount
thereol expressed 25 a percentage return on investment for that period;

¢} the dollar amount of any decrease to that Member's Trading Capital Account by reason ol Trading
Loss for that reporting period and that amount also expressed as a draw down percentage;

d) the amount of any dollar distribution made or to be made (o that Member;

&) the dollar amount egual to 5% of that Member’s share of profit for the reporting period allacated to
Equity as Manager;

f) the nel dollar amount of the Member's Trading Capital Account carried forward to the beginning of
the next reporting period;

=) a statement of the total Trading Profit eumned by that member for the reporting period expressed as a
pereentage return on investment for the reporting period; and, ,

h) a statement that the percentage return on invocstment (or loss) for the period  was verified and
conlinned to the Manager on behalf of the Company by an independent Certilted Publ ic Accountant.

Member Initials _~ -
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7.3 ACCOUNTING AND BOOKKREEPING. The Maniager shall cause to be kept financial books and records on
the acerval method of accounting which shall be the mothod of accounting followed by the Company. A
balance sheet and mcome statement af the Company shall be prepared promptly following the close of each
fiscal year in a manncr appropriate to and adequate for the Company”s business and neccssary for carrying out
the provisions of this Agreement ‘I'he fiscal year ol the Company shall be January 1 though December 3.

74  TAX INFORMATION BRETURNS. The Manager shall cause to be prepared and mailed to each Member ai
the Member’s address listed on the records of the Company within 90 days from the vad of cach calendar yuar
all information necessary to enable that Member to complete appropriate Federal and Stale tax returns.

ARTICLE vill
COMPENSATION

8.1 MANAGLEMENT FEE. The Manager shall be cntitled to receive cach month as compensation for
management of the Company a fee equal to 5% of the Trading Company Profits carned cach month by the
Company.

82 RUIMBURSEMENT. The Company shall reimburse the Manager for all reasonabie and customary custs
directly paid or incurred in connection with management of the Company provided that the tolal management
fec stated in scction 8.1 above does not excewd $5,000.00 per month, If the management Tee stated in scction
&.1 uvxceeds $5,000.00 per month, the Manager shalt bear all costs of management and administration of the
Company provided however that the cost of the Centified Public Accounting Firm retained by the Manager on
behalf of the Company to conduct a year end review and/or audit of the Company and issue year cnd K-!
statentents to ¢ach Member shall be borne by the Company.

ARTICLE IX
MEMBERS AND VOTING

9.1  GENERAL. There shall be only one class of ownership and no Member shall have any rights or preferences
in addition to or different from those possessed by any other Member. Fach Member shall be entitled to Vote in
propartion o the Member's Percentape Interest as of the record date stated in Section 9.2, Any action that may
or that must be taken by the Members shali require a three quarters majority of the Pereenlape Interest of all
Meinbers eligible to Vote, except that the foliowing actions shall require a unanimons Percentage Intcrest Vote
of the Members:

(a) the transfer of a Membership Intcrest and the admission of the Assignee as 4 Member af the
Company; or

{b) any arnendment of the Articles of Qrzanization or of this Operating Agreement: or

{c) any action taken by the Manager for the purpose of engaging the Company in any husiness or
cnterprise beyond the initial primary stated purpose of the Company. (Sce Section 9.4 helow).

9.2 RECORD DATEH. The record date for determining, a Member's Percentage Interest shall be closc of business
on ihe Jast day of the calendar month which immediately precedes the month in which the Votc is to be taken
or the Meuting is to be held. Any Member entitled to receive a monthly statement (see Article VI ) for the
month immediately preceding the month of the mecting, the Vole or the month in which any other action is o
be waken is eligible o Vote. The Manager shall provide notice to ll Mcmbers entitled ta Vole of such an
intended Meeting or Vate or other aclion by the Members not less than 30 days prior Lo the date set for the
Vote, Meeting or other action. '

nt
[

Member Initials _;



Felb 08 05 12:01p

9.3 QUORUM. The Members are not required to hold mectings, and matters in which the Manager has requested
ihe advice or imput of the Members on any other matter may be reached through one or morc inlormal
consuitations followed by apreement among a majority of the Mcmbers provided that al Members are
consulted (although all Members need not be present during a particular consultation with the Manager). In the
eveit that Mcmbers wish or decide 10 hold a formal mesting (a “Meeting™) for any reason, the Jullowing

proceidurcs shall apply:

(") Any two Mcmbers may call a Mceting of the Members by giving Notice of the time and place of the
Meeting al least 48 hours prior to the time of the holding of the Meeting. The Notice need not specify
the purpose of the Meeting, or the location il the Mceting is to be held at the principal place of
business of the Comparny.

(b) The prescnce of Members holding a majority of Percentage Inlcrest shall constituie a guonmn for the
trangaction of business at any Meeling of the Mcmbers,

(c) The transactions of the Members at any Meeting, however called or noticed, or wherever held. shail
bc as valid as though transacied at a Meeting duly held afler call and notice it a quorum is present
and if, ¢ither before or after the Meeting, each Member not present signs a written waiver of Notice,
a consent 1o the helding of the Meeting, or an approval ot the minutes of the Meeting.

{d) Any action required or permiticd to be taken by the Members under this Agreement may be taken
without a Meeting if Members owning the requisite Percentage Interest necessary either individually
or colleatively consent in wiiting to the action taken.

(¢) Mcmbers may participate in the Meeting throngh the use of a conference tclephone or similar
communications equipment, provided that all Members participating in the Meeting ¢an hear one
another.

() Atrall Meetings of Members, a Member may Vole in person or by proxy. Such proxy shall be filed
with any Member before or af the time of the Meeting, aud may be filed by Facsimile transmission to
A Member at the principal executive offlice of the Company or such ather address as may be given 1o
the Members for such purposes.

(£} The Mewmbers shall keep or cause to be kepl with the books and records of the Company full and
accurate minutes of ail Meerings, Noticos, and waivers of Notices of Meetings, and all writign
consenis i licu ol Meetings.

(h) Members shali uot be compensated for their tisne or the cost of travel to attend a Meeting.

9.4 CERTAIN MANAGER ACTIONS REQUIRING UNANIMOUS MEMRFR VOTE AND APPROVAL. As a

general rule, the Manager shall have exclusive and complete authority to manage the affairs of the Company as
set forth in Article VI, Section 6.3. However, it is understood and agrecd that the primary initial activity and
purposc ol the Company shall be to scek Trading Profits for the benchit of its Members. 1 is the purposc and
intent of Article V1, Section 6.3 to confer upen the Manager complete authority to act {without prior approval
of the Mcmbers) on behalf of the Company and to bind the Company to any agreement necessary to the
furtherance of that initial purpose, including the execution of vontracts and the opening of such bank accounts
on hehalf uf’ the Company as the Maoager deems approprizte,

Ax Trading Profits sccumulate, however, it is also possible that some Members of the Company may, from
umc 10 time, seck o cxpand the Initial business activity and purpose of the Company to take advantage of an
extraordinary business opportunity presented to the Company. Such a possibility is unlikely and any such an
expansion of the Company’s primary initial stated purpose should take place only upom the unanimous approval
and consent of every member. Therefore it is the clear and staled purpose and intent of this Apreement that any
wshority granted to the Company's Mamager by Article Vi, Seciion 6.3 not strictly and immediately necessary
t¢ conduct the Company’s primary stated initial purpose be tempered and limited by this Section 9.4. To effect
the stated purpose and intent of this Section 9.4 it is thereforc apgrced that any autherity conferred upon the
Manager by Article VI Section 6.3 to:

(&) purchasc any investment assets with Trading, Profits:

(b} borraw money and/or to grant & security interest in any assets purchased with Trading Profits (o secure
those borrowings; "

(c) compromise or release of any of th: Company's claims or debts; or .

Mermber Initjals |
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{d} sell, devclop, lcasc or atherwise dispose of any Company assets
shall be contingent upon the prior Vote and approval of every Member of the Company.

Nothing in this section 9.4 shall be construed or interpreted to require Member consent priar 1o any action by
the Manager to purchase or dispose of miscellaneous office supplies or office cquipment or to lease office
space or to make any purchase which is ordinary and reasonable to the regular and necessary management of
the Campany or to settle a claim against the Company or settle a Company debt arising in the ordinary course
of eonducting the primary initial stated purpose of the Company.

ARTICLE X
TRANSFERS OF MEMBERSHIP INTERESTS

10.1 WITHDRAWAL BY A MEMEBER, A Member may withdraw from the Company at any time by giving
noticc of withdrawa! to the Manager who shall provide Notice af the same to all other Members., Notice of
withdrawal must bc given by a Member at least 130 calendar days beforc the cffective date of withdrawal.
Withdrawal shall not rcicasc a Mcmber from any obligations and liabilitics undcer this Apreement accrued or
incwrred before the effective date of withdrawal. A withdrawing Member shall divest the Member's entire
Memberghip Interest before the effcctive date of withdrawal in accordance with the ransfer restriclions and
option rights set forth below,

102  CONDITIONS FOR TRANSFER 1O QUTSIDE TRANSFEREE. bxcept as cxpressly provided n this
Agreement, 3 Momber  shell not Transfer any part of that Mcmber’s Membership Interest in the Company

unlcss:

{2) the other Members unanimously approve the traneferee’s admission to the Company as @ Membur

upon such Transfer; and,
{b) the Company’s lcgal counsel concludes that the proposed transfer will not violatc the securitics laws
of the United States or the securities laws of the State in which the transferee resides or has jix

registered office or principal place of business.

10.5 ENCUMBRANCE OF MEMBERSHIP INTERESTS. No Membcr may Encumber or pennit or sulfer any

Encumbrance of all or any part of thut Member's Membership Interest in the Company usnless such
tncumbrance has heen approved m writing by all of the other Members. Any Transler or Encumbrance of a
Membership Interest without such approval shall be void or, in the allernative, may at the option of the
Manaper be considered a [riggering Event.

10.4 TRANSFERS WHICH MAINTAIN BENEFICIAL INTEREST. Notwithstanding any other provision of this
Agrccment to the conlrary, 1 Mcember whao is a natural person may transfer all or any portion of his or her
Membership Intercst to any revocable trust created for the benefil of that Mcmber, or any combination
between or among the Member, the Member's spouse, and the Member's issue; provided that the Member
retaius a beneficial interest in the trust and all of the Voting Interest included in such Membership Interest. A
transter af a Member’s cnlire beneficial interest in such trust or failure to retain such Voting Interest shall bo
deemed a Transfer of 2 Membership Interest. incinded in such Membership Interest,

105 TRIGGERING EVENTS. On the happening of any of the following events (Triggering Events) with respect
to a Member, the Company and the other Members shall have the option 10 purchase all or any portion of the
Membearship Interest in the Company of such Member at the price and on the wrms provided in Section 10.8
of this Agreement:

(2) the death or incapacity of a Mcmber; . I

{b) the bankmptcy of 2 Member: D
Member Initials 7
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(¢) the winding up or dissolution of a corporate Member, or merger or other corporate reorganization of
a vorporate Member as a result of which the corporate Member does not survive as an entity;

() the withdrawal of 2 Member; ar,

() the occurrcnce of any other cvenl that is, or that would causc, a Trensfer in contravention of this
Agreement, or, in the alternative, the vecurrence of any other event that may elsewhere be detined as

a “Trigeering Event”,
Kach Member hercby agrees to promptly give Notice of Triggering Event to the Manager,

10.6 OPTION OF COMPANY & EXISTING MEMBERS TO PURCHASE. On tho receipt of Notice of a
Trigeering Livent, or upon information that a Triggering Event has occurred with respect 1o a particular
Member the Manager shall promptly notify all Members of the same, and the Company shall have the option,
for a period of 30 calendar days following the determination of the purchase price as provided in Section 10.8,
10 purchase the Membership Interest al the price and on the terms provided in Scotion 10.8. In order for the
Company to purchase the Membership loterest on behalf of and for the benefil of all other Members, all
Members must approve the purchasc and aive their unanimous consenl.

If the: Manager is unable to obtain the unanimous conscnl of all Mcmbers for purchasc of the Membership
Intorest for the pro rata benefit of all the Members, then cach separate Member shall have the option tor 2
period of 30 days thereafter to clest Lo purchasc the Membership Interest not purchased by the Cornpany on the
same tenms and conditions. ! severzl separate Members elect to purchasc the Mcmbership Interest, ¢ach
Member so electing shall, upon purchase of the same, share in the Membership Inlerest pro rats in accordance
w the portion that each purchasing Mesnber's scparate Pereentage Interest bears to the (otal Percentage Intcrest
af all Mcmburs secking 1o purchase. If only one Member elects 1o purchasc the Mcmbership Interest said
interest in the Company shall accrue to that Member upon tender of the purchase price. If no Member clects to
purchasc the Membership Interest, then and only then the Mcmbership Interest may be purchased by any
putside party not then a Member provided the requirements of section 10.2 are met.

10.7 NONPARTICIPATION BY WITHDRAWING MEMBER. No Mcmber shall participate in any Vate or
decision with respect to any matter concerning the dixposition of that Mcember's Membership Interest in the

Company pursuant to this Article X.

10.8 DETERMINATION OF PURCHASE PRICE. The purchase price of the Membership Interest that is the
subject of an option under this Agreement shall be the Fair Market Value of such Membership. The Fair Market
Value js hereby defined as the total dollar amount of the Capital Account of the Mentbership Interest being
purchased plus a percent of the total of that Capital Account which equals the average monthly return on
Investment experienced by that Mcmbership Interest for the Preceding 12 months multiplied by 12. For
example, if the Capital Account of the Membership Inferest has a jotal balance of $100.000.00 at the time of
the Triggering Fvent, and the average monthly setium on investment cxperienced by that Membership Interest
during the previous 12 months was 5% per month then the Fair Markct Vale of the Membcrship Interest shall
be $100,000 plus $60,000.00 (12 ¥'s 3% - 60% x $100,000 £60,000) for a total Fair Market Value of
$160,000.00. [f the Membership Interest has been owned for less thao 12 months, the average of the number of
months the Membership Inierest was owned multiplied by that number of months plus the total dollar value of
that Member’s Capital accounts as atoresaid shall be used to compute [Fair Market Value.

10.8.1 TENDER OF PURCHASE PRICE. If the Cotapany is the pucchaser of 2 Member’s Membership Interest,
the Company may at its option, cleet 1o purchase the Mombership Interest by tendering instaliment

payments. The instatiment period for full tender of the purchase price shall not be more than one year. Upon
tender of the final installment payment, full title and ownership to the Membership Interest purchased shall vest
in the Company for the benefit of 21l Members.

10.0  ADMISSION OF OUTSIDE TRANSFEREES. A transferee of a Membership Interest that i3 not an existing,
Member may be admitted as a Substituted Member provided:

L
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{(a) all vonditions stated in section 10.2 are satisfactorily met; and,
(b} the transferee cxecutes a counterpart of this Operating Agrcement as a party hereta.

Any prospective fransterer ot a Membuorship Interest shall be decmed an Assignee, and, therefore, the owner of
only an Economic Interest until such prospective transferee has been admitted as a Substituted Member, A
Substituted Member is subject to all of the provisions of this Agreemenl.

ARTICLE XI
DISSOLUTION AND WINDING P

1i.] EVENTS TRIGGERING IISSOLUTION, The Company shall be dissolved and terminated on the first 10
occur of any of the following cvents:

(2} The closc of business on May 22, 2031; or,

(b} The writtcn agreement of all Members to dissolve the Company; or,

(¢} When the Capital Account of all but one Member drops below $1,000.00 for more than two full
cilendar months.

112 WINDING UP. On the dissolubon of the Company, the Company shall engage in no further business other
than necessary to wind up the business and affairs of the Company. If the Company s still carning “'rading
Profits the Manager shall notify the ‘I'rading Company of thc Company®s dissolution and shall request 2 final
distribution 10 a bank account of the Company of zny and all Trad ing Profits which still remaip on account for
the benefit of the Company.

The Manager shall wind up the affairs of the Company and shall give Notice of the commeneement of winding
up by mail to all known creditors and claimants against the Cumpany whase addresses appear in the records of
the compamy. After paying or adequatcly providing for the payment of all known debits of the Company (except
debis owing to Members) the remaining assets of the Company shall be distributed or applied in the fallowing
order of priority:

{a) To pay the expenses of liquidation;

(b) Torepuy outstanding loans from Members:

(&) Among the Members to cach capital account in accordance with cach Member's Percentage Interest
subject to the provisions and requirements of Article 1V, Section 4.4

3 NO RECOURSE UPON WINDING UP. Each Member shall lock solely to the assets of the Company for
the return of the Member’s investment and if the Company®s bank account balances and other assets remaining
after the payment or discharge of the debis and labilities of the Company is insufficient to return the principal
amount of the investment of any Mcmber, such Member shall hiave no recourse against any other Member or
Members for inderonification, contribution or reimbursemeat.

1.

-

ARTICLE XI1I
ARBITRATION

12,1 ARBITRATION TO BE RESOLUTION REMEDY OF CHOMCE. The parties hereby submit all
controversies claims and matters of difference in any way rclated to this Agreement, the Company or any
investment In the Company te binding arbitration in Delaware. This submission and agreement to arbitrate is
specitically enforceable. The partics hercby state and affirm their intent that this Scction 12.1 of the Agrocment
be construed to remove all uncertainty with rogard to the requirement of arbitration as stated herein. and any
question or controversy with respect (o this issuc shall be resolved in favor of mandatory bindingarbitration.

Member Initials ; .
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122 APPOINTMENT OF ARBITRATOR. There shall only be one arbitrator, The arbitrator shall be selected by
the American Arbitralion Association or such similar body or organization. Each party shall bear its own costs
and expenses and an equal share of the fee charged by the arbitrator and such other administrative fees
associaled with the arbitration,

12.3 ARBITATION TO BE RINDING. The Partics hereto agres to abide by all awards rendered in the arbitration
procecdings, The awards shall be fina) and binding on all partics to the maxtmum cxtcnt allowed by applicable
law. All awards may be filed with the clerk of one or more courts having jurisdiction over the party or the

property of the party 2gainst whom such an award is rendered.

124 DISCOVERY. Consistenl with the expedited nature of arbitration, discovery is limijted to each party’s
production of copies of these documents and/or aceess to such other things that the party intends ta introduce
into evidence at the arbitration bearing. Any dispuie regardin g discovery is determined by the arhitrator, which
deterrnination is conclusive. Al discovery must be completed within 45 days following appointment of the
arbitrator. No interrogatories, requests for admission or depasitions are allowisd,

12,5 REMEDIES ALLOWED. The parties specifically undersiand und sgree the arbitrator shall have no authority
to awuard any of the following remedivs:

(1) punitive or other damages not measured by the prevailing party’s aclual damages;

(b) coascquential damagcs:

(€) injunclive relief or direction to any party other than the direction to pay a monetary amounl; or
(d) interest on any award (pre-judgment or post judgment ) cxceeding 6% per annam, simple intercst.

ARTICLE XII
GENERAL PROVISIONS

13.1 MODIFICATIONS AND AMENDMENTS MUST BE IN WRITING. This Agreement conslitutes the
whole and entire agreement of the partics with respect to the subject maties of this Agreement and it shall not
be madified or amended jit any respoct except by a written istrufment executed by ali the partics. This
Agreemont replaces and supersedes al) prior written and oral agreements by and among the Members or any of
them,

153.1 COUNTERPARTS, This Agrecment may be executed in one or mors counterpants, each of which shall be
deemed an original, but all of which together shall constitute one and the same instrument.

13.2 SEVERABILITY. This Agrecment shall be construed and cnforced in accordance with the laws of
Delaware. If any provision of this Agrecment is determined by any court of compcient jurisdiction or
arbitrator to be invalid, illegal, or unenforccable to any extent, that provision shall, if possible, be construed as
though more narrowly drawn, if a narrower construction would avoid making that provision invalid, illegal, or
unenforceable or, if that is not possible, such provision shall be severed, to the extent it is determined 1o be
invalid, illegal or uncnforceable and the remaining provisions of this Aprecment shall remain in effect,

13.3 BINDING ON RETRS AND SUCCESSORS. This Agreement shall be binding on and inure to the benefit
of the partics and their heirs, personal representatives, and permitted successors and assizas,

134 INTRRCHANGEABILITY OF TERMS. Whenever used in this Agrecment, the singular shall include the
plural, the plural shall include the singular, and the neuter gender shall include the male and femnale as well as a
trust, firm, company, or corporation, all as the context and meaning of this Agreement may require.

13.5 MUTUAL COOPERATION. The partics to this Agrecment shalt promptly execute and deliver any and all
additional documents, instruments, notices, and pther assurances, and shall do any and all othericis and things,
reasonably necessary in connection with the perforance of their respective obligations under; this Agreement
and reasonably necessary fo carry out the intent of the partics. Member Initials 1:

4 1
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3.6 LACK OF CONFLICT WITH OTHER ACTIVITIES, Except ag specifically provided in this Agrecment,
na provision of this Agrecment shall be construed to limit in any manner the Members in the carrying un of

their own respective businesses or activitics.

13.7 NO AGENCY CREATED. Except as specifically provided herein, o pravision of this Agreemeot shall by
construed or interpreted to constitute a relationship of agency between the Members and no Member shall be
considered to be the agent of anty other Member or all of the other Members.

13.8 AUTHORITY TO CON'TRACT. ach Member reprusents and warrants to the other Members that the
Member has the capacity an avthority 1o coter into this Agrecment.

13.9 HEADINGS ARE MATTER OF CONVENIENCE QONI.Y, The articic and section titles and headings
contained in this Agreement are inscried as 4 matter of convenicnce and for ease of refercnce only und shall be
disregarded for all other purposcs, including the construction or enforcement of thix Agreement or any of its

provisions,
153,10 ADDMTIONAL PROVISIONS.

(1) This Agrecment may be altered, amended, or repealed only by a unanimous Vote of all the Members.

(2} Time is of the Essence for every provision that specifics a time for performance.
(3) This Agreement is made solely for the benefit of the partics to this Aprcement and their respective
pemijtied successors and assigns, and no other person or entity shall have or acquire any right by

virtue of this Agreement.
(4) The Members intend the Compeny 1o be a limited Hability company undcr the Act. No mcmber shall

take any action inconsisten with this'cxpress intent of the parties to this Agrcement,

IN WITNESS WHIEREQF, the partics have executed or caused 10 be executed this Agreement on the day and vear
first above written.

If member §s 10 be a carporation or ather business entity, indicate name and position of individual execuling this
Operating Agreement on behalf of the company or entily:

Printed name of anthorized peson:

Posirion: . ] o

215 -



PROOF OF SERVICE
I am employed in the County of Los Angeles, State of California. | am over the
age of 18 and not a party to the within action. My busincss address is 19358 Blythe
Street, Reseda, CA 91333.
On February ?, 2005 I served the foregoing document described as:

INVESTOR DON ZINMAN (CLA M NO. 88), THROUGH HIS ATTORNEY J.R. NERONE., HEREBY

OBIECTS TO EQUITY RECEIVER FOR DEFENDANTS PROPOSED INTERIM DISTRIRUTION PLAN,

AS STATED IN THE SUPPORTING PAPERS FOR HIS MOTION ¥OR AUTHORITY TO MAKE

INTERIM DISTRIBUTION ON ACCOUNT OF INVESTOR CLAIMS

on the interested parties in this action by placing a true copy of the original in a scaled

envelope addressed as follows:

CLERK OQF COURT

UNIPED STATES DISTRIC COURT FOR THE INSTRICT OF NEW JERSEY
MITCHELL [1. COHEN FEDERAL BUILDING & U.%, COURTIIOUSE

1 JOHNF. GEERRY FLAZA

CAMUDEN, NJ 0810]

STEPHEN T. BONO

SACHNOTT & WEAVER, Lid

10 8. WACKER DRIVE, 401l FLOOR
CIICAGO, 1L, 60606

I deposited such envelope with the U.S. Postal Service Over Night Delivery with
postage fully paid at Los Angeles, CA.

T am readily familiar with my firms practice of collection and processing
correspondence for mailing. It is depositcd with the U.5. Postal Service on that same day
in the ordinary course of business. [ am aware that on motion of the party served, service
is presumed invalid if the postal cancellation date or postal meter date is more than one
day after the datc of deposit for mailing in this affidavit.

Excecuted on Februaryq: 2005 at Los Angeles, CA. I declare under penalty of

perjury under the laws of California thal the above is trug a d

PROOF OF SERVICE



RUBIN & DELOATCH, LLC COUNSELORS AT LAW

"~ 85 ELDRIDGE STREET, 1°" FLOOR, NEW YORK, NY 10002 » 212-219-8105 * FAX 212-219-8125 + e-mail: merrillrubin@post.harvard.edu

Merrill Rubin Kevin J. Deloatch
Member NY & NJ Bars - Member NY Bar

February 14, 2005

VIA FACSIMILE
Stephen T. Bobo, Esq.
Weaver & Sachnoff, Ltd.

10 South Wacker Drive, 40® Floor
Chicago, IL 60606

Re: CKEFTC v. Equity Financial Group, LL.C et al,
Dear Mr. Bobo:

As discussed February 8, 2005, our office was recently been retained by Ms. Nancy Omaha
Boy in the above captioned matter. Please find attached a copy of her Response and Objections to
the Equity Receiver’s Motion for Authority to Make Interim Distributions .

Should you have any questions please do not hesitate to contact our office

Very truly yours,

Kevin J. Deloatch, Esq.



Merrill Rubin (MR4943)

Rubin & Deloatch, LL.C

85 Eldridge Street

" New York, New York 10002

(212) 219-8105

Attorney for Claimant, Nancy Omaha Boy

" UNITED DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY (Camden)

COMMODITY FUTURES TRADING
COMMISSION,

V.

Civil Action No. 04-CV-1512
Plaintiff,
Hon. Robert B. Kugler

EQUITY FINANCIAL GROUP. LLC, TECH
TRADERS, INC., TECH TRADERS, LTD.,,

MAGNUM

CAPITAL INVESTMENTS,

LTD., VINCENT J. FIRTH, ROBERT W.
SHIMER, COYT E. MURRAY, and J.
VERNON ABERNATHY,

Defendants.

RESPONSE AND OBJECTIONS OF CLAIMANT NANCY OMAHA BOY
TO MOTION OF EQUITY RECEIVER FOR AUTHORITY TO MAKE
INTERIM DISTRIBUTION ON ACCOUNT OF INVESTOR CLAIMS

The Claimant, Nancy Omaha Boy, submits the following as and for her response and

objections to the Motion of the Equity Receiver for Authority to Make Interim Distribution on

Account of Investor Claims.

1.

The Claimant objects to the making of any interim distribution at this time. Claimant

believes that the factors set forth in paragraph 21 and 22 of the Affidavit of Stephen T. Bobo mitigate

-1-



ngt only against a partial distribution, but any distributioﬁ at this time. The fact that the Court has
not yet determined whether the Magnum entities should be consolidated with Tech Traders for
purposes of distribution is reason enough to hold back on a distribution at this time. This is
particularly so, given that fhe Receiver states in par. 32 that “I do no have all of the records. of
Magnum and do not yet know who all of the Magnum investors and creditors were or whether they
are still owed anything by Magnum.” Claimant further objécts to any distribution at this time,
because she believes that the no distribution should be made until such time as a determination is
made whether persons, such as Claimant, who have made investments through Defendant Shimer
— other than those related to Tech Traders — should be entitled to recover losses related to those other
investments in this proceeding. It is noted that the Receiver states in paragraph 20 of his Affidavit
that a portion of $20 million in frozen receivership funds were derived from a Shimer escrow
account. Until such time as a determination is made that none of these funds were related to, or
commingled with, Shimer’s other fraudulent investment activities, the funds .should not be
distributed.

2. Claimant objects to the Receiver’s determination that Claimant Nancy Omaha Boy
is not entitled to distribution of funds. The Receiver should be required to prove at an evidentiary
hez_u'ing that Claimant’s investment in Shasta was made with tainted funds.

3. Clailﬁant objects to the Receiver’s determination with respect to withdrawal amounts
already received by investors. Claimant believes that all withdrawals should be repaid to the
receivership estate and then distributed equally. Investors should be required to repay all
withdrawals to the receivership estate before their respective claims can be allowed for the full
amounts invested. If this was indeed ‘a classic Ponzi scheme opéréﬁoh,” as described by the

Receiver in his moving papers, those investors who received money back from the “investment”

2-



were receiving tainted funds of the scheme that were derived from later investors. It would_be
inequitable for a later investor to bear a relatively gréater burden of the loss, merely due to timing,
particularly when the v ery funds used to repay the earlier investors can be traced to the later
investors’ deposits. Furthermore, if an investor becmne'éuspicious or was put on notice, directly. or
indirectly, that he or she had been victimized by a fraudulent scheme, that investor’s receipt and
acceptance of a withdrawal would be tainted. In effect, the investor would be a silent partner in the

deceit. Such investors, in particular, should not be placed at an advantage vis a vis other, later

investors.
MERRILL RUBIN (MR4943)
Dated: New York, New York Rubin & Deloatch, LLC
February 14, 2005 85 Eldridge Street

New York, New York 10002
(212) 219-8105



41 Hashalom Street Raanana Tsrael 43561
ICCFINANCECORPORATION Tel (gy2Jo 774-4447 Base: g7l 774-5966

February 10, 2005

Clerk of the Court

United States District Court of the District of New Jersey B b on e g s e e o
Mitchell H. Cohen Federal Building & US Courthouse pooae AT T RS D
1 John F. Gerry Plaza

Camden NJ 08101 FER 11 2005

Re: Civil Action No, : 04CV 1512

Commodity Futures Trading Commission Plaintiff
V.

Equity Financial group LLC, Tech Traders Inc., Tech Traders Lid., Magnum
Investments Ltd., Magnum Capital Investments Ltd., Vincent J. Firth,
Robert W. Shimer, Coyt E. Murray and J. Vernon Abernathy

Defendants

Dear Sirs,

Please see this letter as a formal appeal to your determination to exclude ICC Finance Corporation
from the Agreed Claims Interim Distribution Schedule.

As far as ICC Finance Corporation is concerned $400,000 were invested with Coyt Murray and/or his
entities on August 1, 2003. The contract has been provided to you or the CFTC / Equity Receiver /
agent.

On that particular investrment of $400,000 we have received a total of $114,678 which leaves a
balance of $285,322 .The prorate share of This amount is due us with this upcoming interim
distribution. Apparently a determination has been made by someone to include other considerations
without explanations to us.

In the broader picture no disclosure has been made by the CFTC /Equity Receiver nor its agents as
to the exact amount of money deposited with Tech Trader/Coyt Murray and therefore | cannot even
make a determination whether Coyt Murray in fact lost money or built a pyramid scheme or rather
money was taken up-front off the top by the new investors (Firth and Shimer and their group of
investors).

It is mandatory for all the investors to understand the chronological chain of events and the outcome
of their investments at the appropriate torme frames. Without this basic information no true conclusion
and distribution can be achieved. This information is hereby requested.

| would appreciate an immediate response so | may prepare my case before the judge in the next
upcoming scheduled hearing on March 4, 2005.



There is hooray of other legal issues that has not been brought before the judge such as why was Coyt
Murray allowed to continue with monies he calls personal funds while the investors are getting the
short end of the stick? The criteria of Old money Vs. New money from various investors and their
direct relationship to the profit and loss of the respective investment periods has not been provided
and therefore arguments for and against cannot be generated.

In summary distribution in the wrong manner will cause more harmm than good because it will add insult
to injury as it is in our case.

i am awaiting your timely response

Sincerely -

M

Shlomo Bitensky
For and on behalf of Finance Corporation

cc:  Stephen T. Bobo , Equity Receiver
Sachnoff & Weaver Ltd.

Moshe Yovel
ICC Finance Corporation



ABRAHAMS, LOEWENSTEIN & BUSHMAN, P.C.
BY: JOSHUA M. BERNSTEIN, ESQUIRE (JB-5364)
THREE PARKWAY, SUITE 1300
PHILADELPHIA, PA 19102

(215) 587-0833

COMMODITY FUTURES TRADING :
COMMISSION' : UNITED STATES DISTRICT COURT
: FOR THE DISTRICT OF NEW JERSEY
V. :
Civil Action No: 04CV1512
EQUITY FINANCIAL GROUP, LLC, :
TECH TRADERS, INC., TECH TRADERS, LTD, : Honorable Robert B, Kugler
MAGNUM INVESTMENTS, LTD., MAGNUM :
CAPITAL INVESTMENTS, LTD.,
VINCENT J. FIRTH, ROBERT W. SHIMER,
COTY E. MURRAY, and
J. VERNON ABERNETHY

OBJECTION OF TRIESTER INTERNATIONAL TRADING CORPORATION
TO MOTION OF EQUITY RECEIVER FOR AUTHORITY
TO MAKE INTERIM DISTRIBUTION ON ACCOUNT OF
INVESTOR CLAIMS

Triester International Trading Corporation (“TITC”), through its undersigned attorneys,
Abrahams, Loewenstein & Bushman, P.C., objects to the Motion of the Equity Receiver for
Authority to Make Interim Distribution on Account of Investor Claims. In support of TITC’s
objection, TITC states as follows:

1. Shasta Capital Associates, LLC (“Shasta Capital”) was a commodity pool which
engaged in the business of investing its pooled funds in commodities futures and/or commodity
options.

2. Equity Financial Group. LLC (“Equity Financial”) was a commodity pool operator
and the managing member of Shasta. Equity Financial solicited and accepted funds from Shasta
investors for pooled investment in commodities futures and/or commodity options.

3. Tech Traders, Inc. (“Tech Traders”) was retained by Equity Financial to trade



Shasta Capital’s pooled funds pursuant to an Investment Agreement by and between Equity
Financial and Tech Traders dated July 1, 2001 (the “Investment Agreement”). As provided in the
Investment Agreement, relevant portions of which are attached hereto as Exhibit “A”, Tech
Traders would trade Shasta Capital’s funds on a non-exclusive basis and Shasta Capital would
receive a preferred return on the pooled funds. Tech Traders would also trade its own funds in
the trading accounts.

4, TITC was an investor in Shasta Capital and, on February 6, 2004, executed Shasta
Capifal’s Operating Agreement (the “Operating Agreement”). The Operating Agreement
obligated Equity Financial to maintain a separate “trading capital account” for each Shasta Capital
investor. The purpose of the “trading capital account” was “to record that portion of a Member’s
investment in the Company [Shasta Capital] invested in turn by the Company with the Trading
Company [Tech Traders] ”. Relevant portions of the Operating Agreement are attached hereto
as Exhibit “B”.

5. On February 6, 2004, TITC executed a Subscription Agreement (the “Subscription
Agreement”) for 1,000 membe;' shares of Shasta Capital. In accordance with the provisions of the
Subscription Agreement, TITC remitted a check in the amount of One Hundred Thousand Dollars
($100,000.00) (the “Initial Subscription Funds”) to Robert W. Shimer (“Shimer”), who maintained
an attorney escrow account with Citibank (the “Attorney Escrow Account”) in the name of Shasta
Capital. A copy of the Subscription Agreement is attached hereto as Exhibit “C”.

6. Upon information and belief, the Initial Subscription Funds were deposited by
Shimer in the Attorney Escrow Account. The Initial Subscription Funds were subsequently
transferred to Tech Traders, which traded the Initial Subscription Funds, together with ﬂ1e funds

of other investors, in pooled trading accounts maintained by Tech Traders.



7. On March 25, 2004, TITC executed an Agreement for Additional Subscription for
anadditional 1,000 member shares of Shasta Capital and remitted to Shimer a check in the amount
of One Hundred Thousand' Dollars ($100,000.00) for the additional shares (the “Additional
Subscription Funds”). A copy of TITC's check for the Additional Subscription Funds is attached
hereto as Exhibit “D”.

8. The Citibank statement for the Attorney Escrow Account for the period ending
March 31, 2004 (the “March Account Statement”) shows a deposit into the Attorney Escrow
Account on March 29, 2004 in the amount of Two Hundred Thousand Dollars ($200,000.00). Upon
information and belief, the Additional Subscription Funds were included in the Two Hundred
Thousand Dollar($200,000.00) deposit on March 29, 2004. A copy of the March Account Statement
is attached as Exhibit “E”.

9. On April 1, 2004, the Commodity Futures Trading Commission commenceld the
instant enforcement and receivership proceeding wherein Equity Financial, Tech Traders and
Shimer, amongst others, were named as defendants. Shasta Capital was notnamed as a defendant
in the instant proceeding. However, the Statutory Restraining Order and Order Appointing
Receiver entered by the Court on April 1, 2004 (the “Freeze Order”) froze the assets of any
depository accounts in the name or under the contro! of the defendants or Shasta Capital.

10.  The Citibank statement for the Attorney Escrow Account for the period ending
April 30,2004 (the “ April Account Statement”) shows that the Additional Subscription Funds were
maintained in the Attorney Escrow Account on the date of the Freeze Order. A copy of the Aprﬂ
Bank Statement is attached hereto as Exhibit “F”. Upon information and belief, the Additional
Subscription Funds were ultimately transferred to a separate bank account maintained by the

Receiver.



11.  The Receiver proposes to distribute a portion of the funds in its possession,
including the Additional Subscription Funds, on a pro-rata basis to all of the members of Shasta
Capital whose funds were maintained by or on behalf of Shasta Capital on the date of the Freeze
Order. The proposed plan of distribution is overly broad in that it fails to account for the structure
of the Shasta Capital investment and the manner in which the members’ capital contributions were
converted into trading assets.

12, Asprovided in the Operating Agreement, eachmember’s “trading capital account”
recorded only that portion of the member’s capital contribution that was invested in Shasta
Capital’s pooled commodity fund. Thus, the members of Shasta Capital stood on different footing
with respect to their capital contributions on the date of the Freeze Order, depending upon
whether their funds remained in the Attorney Escrow Account or were being traded in Tech
Trader’s accounts.

13.  Inthiscontext, it should be noted that Shasta Capital was not simply the “alter ego”
of Tech Traders or its principals. It appears that there was a genuine arms-length relationship
between Shasta Capital and Tech Traders, as evidenced by the profit-sharing arrangement between
Shasta Capital and Tech Traders and the fact that Tech Traders traded its own funds and the funds
of others in its trading accounts.

14.  The subscription agreements executed by the Shasta Capital investors also made
clear that a member’s capital contribution would not be made immediately available to Tech
Traders for trading purposes. The funds would first be deposited into a segregated account and
then transferred to Tech Traders, subject to and in accordance with the terms of the Investment
Agreement.

15.  Thus, onthe date of the Freeze Order, not all of the members of Shasta Capital were



similarly situated. Certain of the members’ capital contributions were at risk, others were not.
Only those capital contributions that were invested in Tech Traders’ accounts were truly at risk
of dissipation due to Tech Traders’ trading and accounting practices.

16.  Ontheotherhand, those capital contributions thatremained in the Attorney Escrow
Account on the date of the Freeze Order were not at risk of dissipation. Even assuming Shimer,
Firth and Equity Financial were aware of and abetted Tecil Traders’ fraudulent conduct, on the
date of the Freeze Order, the funds in the Attorney Escrow Account were beyond the reach of
Tech Traders.

17. Inreceiverships, equity and fairness dictate that similarly situated investors are
treated alike. Conversely, dissimilarly situated investors should not be afforded the same
treatment. Therefore, it would be inequitable to allow those members of Shasta Capital whose
funds were at risk prior to the entry of the Freeze Order to share pro-rata in a distribution of funds
from a segregated account where the segregated funds were not at risk. |

18. TITC does not object to the proposed pro rata distribution with respect to the Initial
Subscription Funds.

WHEREFORE, TITC (i) objects to the Motion of the Equity Receiver for Authority to Make
Interim Distribution on Account of Investor Claims, to the extent that the Receiver seeks to
distribute on a pro rata basis the Additional Subscription Funds, and (ii) requests immediate

restitution of the Additional Subscription Funds.

spectfully 'tted
o ;a M. Bernstein, Esquire
ABrahams, Loewenstein & Bushman, P.C,,

orneys for Triester International Trading
Corporation




EXHIBIT “A”



o _ihVestrnent Agreement

Agreement made this 6th day of July, 2001 by and between Tech Traders, Inc. a Delaware Corporation

with address of 1903 Auten Road, Gastonia, North Carolina 28054 (hereinafter “Tech™) and Shasta
Capital Associates, LLC a limited fiability compiny formed under the laws of Delaware with address -
of 2711 Centerville Rd., Suite 120, PMB' 5359, Wilmington, Delaware (hereinafter “Shasta™)-
represented. by its sole Manager, Equity Financial Group, LLC a New Jersey limited liability company

(bereinafier “Equity”), : -

WITNESETH:

WﬁEREAS, Tech has developed a certain “portfolio” system for successfully trading the futures .
contracts of certain selected financial markets including the NASDAQ 100 and S&P 500;-and;

WHEREAS, the snccess of Tech’s “portfolio” trading system is derived from the fact that it utilizes 16
- different highly non correlated separate systems traded concurrently on different time frames using
proprietary algorithms first.developed for use in signal processing applications for both the military
and space programs to eliminate false signals in order to derive a “pure” signal or, in the case of
market analysis, an actual trend; and, :

WHEREAS, Tech has expressed its willingness to accept funds from Shasta and place those funds on
Shasta’s behalf with Tech’s U.S. brokerage firm for the purpose of increasing Tech’s credit lines to
take greater advantage of trading opportunities that increased funding would allow, provided that said
funds provided by Shasta are good, clean funds of non criminal origin from accredited investors known
to Shasta; and, - .

WHEREAS, Shasta has access to sophisticated and knowledgeable investors in the United .States
willing to pool their respective funds as members of Shasta for the opportunity to access the poteatially
profitable and technically sophisticated trading opportunity available to such accredited investors only

through Shasta; and,

WHEREAS, Tech is willing to commit to a non exclusive relationship with Shasta in exchange for
Shasta’s commitment t6 provide the necessary funding to Tech for growth of its credit lines; and,

WHEREAS, Shasta is sufficiently satisfied that Tech’s “portfolio” approach to trading presents an
~ excellent method for combining aggressive potential investment growth with relative safety; and,

WHEREAS, Tech is willing to provide to Shasta, independent CPA review and verification of Teck’s
trading results on a monthily basis said CPA to be selected by Tech and approved by Shasta; and

WHEREAS, Shasta is willing to warrant and covenant to Tech that all reasonable precautions shall be

required of all outside contractors, agents and /or employees of Shasta to ensure that Tech’s identity
remains private and confidential; and,
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WHEREAS, it is the purpose and intention of the parties io entér into & jong-ferm contractual
~ relationship in which the highiest standards of integrity and trust shall at all times be exhibited and
maintained, . o , -

NOW THEREFORE, in consideration of the respective promises contained herein and for other good
and valuable consideration receipt whereof is hereby acknowledged, the parties agree that Shasta shall
provide and place with Tech, on a best efforts basis, funds denominated US Dollars pursuant 1o the
following terms and conditions: - ~ T

L SOURCEOF FUNDS; Al fiifs iovide to Shasta for plaeient with Foch shal be:
A- Received by Shasta only from accredited investors who have received a complete private
offering memorandum that'meets the standards and requirements of risk disclosure required
by the United States Securities and Exchange Commission for a private placement offering
exempt from registration pursuant to Regulation D of the Securities Act of 1933;
B. Received by Shasta only from individual or corporate investors who are known to Shasta by
7 "reason of the fact thiat. tliéy Were required by Shasta to complete an investor questionnaire
providing all necessary background information relevant to their qualification for meeting”
the standards of an accredited investor as that term is defined by Rule 501 of Regulation D
(21 CFR 230.501); | ‘
C. Warranted by Shasta to be good, clean, cleared funds of non critninal origin and Shasta
does hereby warrant the same to Tech.

II. INITIAL PERCENT OF SHASTA FUNDS PLACED WITH TECH. Shasta hereby
warrants and agrees that Tech shall receive for trading a substantial Jportion of the amount of
funds received by Shasta from its members. The parties understand and agree that Shasta may,
at jts discretion, invest remaining fonds with several different funds that have been reviewed by
Shasta and meet Shasta’s criteria for profitability.

. ESTABLISHMENT OF SEPARATE ACCOUNT(S). All funds received by Tech from
Shasta shall be placed jmmediately with Tech’s U.S. brokerage fimm(s) for the purpose of
increasing Tech’s credit lines for trading. It is understood and agreed that Shasta’s initial funds
placed with Tech and all subsequent funds of Shasta placed with Tech rnay be intermingled
with other Tech client funds for the purpose of realizing maximum credit line efficiency for
“Trading. Tech shall, however, at all times provide intemal accoubting and accountability for the
purpose of identifying the amount of Shasta’s investment with Tech each month and the
amount of any profit and/or loss to be allocated to Shasta each month,

IV.  EQUAL TREATMENT OF POOLED FUNDS. It is understood and agree that the U.S.
brokerage account(s) of Tech designated for receipt of Shasta’s funds may also contain fonds
allocated to Tech pursuant to the profit sharing provisions of this agreement and subsequently
traded by Tech for its own account. Tech hereby warrants to Shasta that all fonds in any U.S.
brokerage account(s) containing Shasta funds shall receive equal trading treatment and Tech
shall not give any trading preference to the funds of other Tech clients or to Junds that have
been allocated 1o Tech pursuant 1o the profit sharing provisions of this agreement. '
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“PROFTT” AND-“PROFITS” DEFINED. The word "profit” of “profits” whenever nsed in

this Agreement-(unless -otlierwise specifically indicated) shall mean the actual total dollar -
amount ‘obtaitied by multiplying the “percentage of increase” (assuming there is a-profit) or the

“percentage of decrease” (if there is a loss) realized by Tech each month on its entire trading

account(s) by thé dollar amount of Shasta’s investment with Tech fhat was available to Tech

Jor trading at the beginning of that monih. The “percentage of increase™ or “percentage of

decrease”. .of Tech’s entire podled trading account(s) for each month shall be coniputed as

* follows: the total dollar balance of Tech’s entire pooled trading account(s) available for trading-

at the beginning of tlie current calendar month shall be subtracted from the total dollar balance

77T of Tech’s ‘enfire pooled frading ‘accouni(s) st the éad of the cuffent month. The total dollar

balance of Tech’s entire pooled trading account(s) at the end of the current month shall-be

- appropriately adjusted to take-into. account the effect of any smounts withdrawn by investors

during the month or new amounts added o Tech’s account(s) during the month. The resulting

‘dollar amount (representing profit- if positive number or loss if a negative mumber for the

month) shall-be divided by the total dolfar balance of Tech’s entire pooled trading account(s).

available for trading at the beginning of the current calendar monih. The resolting percentage,

when multiplied by the dollar amount of Shasta’s account balance with Tech available for
trading at the beginning of that calendar month shall provide the parties with a dollar amount
which represents Shasta’s profit (or loss) for that month. . o

REASON FOR SPECIFIC DEFINITION OF “PROFIT”. It is understood and agreed that
the reason the terms “profit” and “profits™ are defined so specifically herein is the fact that the
allocation of profits between Tech and Shasta as provided in paragraph VII below is intended
by the partics to refer only to those profits specifically earned on the funds of Shasta placed
with Tech. Shasta acknowledges that Tech’s pooled US brokerage trading account(s) will also
contain funds belonging to other investors and also funds belonging solely to Tech as a result of
the profit allocation process each month. No division-or allocation shall be made between the
parties with respect to any amounts earned each month on those separate fands belonging to
other investors or-solely to Tech nor shall Tech be fequired 1o provide any accounting to Shasta
with respect to those funds. " . _

ALLOCATION OF PROFITS. Profits eamed each and every calendar month by Tech on
Shasta’s funds shall be allocated between Shasta and Tech as follows: )

A. Preferential Return on Investment. As an inducement to Shasta to place fonds with

Tech, in consideration for the receipt of the same and, -as a statement of Tech’s confidence

in
the ability of its Synergy Stock Portfolio Trading System to generate consistent profits, Shasia
shall first receive monthly from any profits eaned on Shasta funds until December 31,2003 an
allocation equal to 2% of Shasta’s beginning account balance available for trading at the
beginning of that month. For every month after June 30, 2003 this preferred allocation of profit
¢ach and every month shall be 1% per month. The effect of this preferential allocation from
profits s to allocate to the sole benefit of Shasta and its members a certain minimum return on
investment for each and every month of trading provided, of course, that sufficient profits have
been earned that month on the funds of Shasta to pay this initial preferential allocation. T#is
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preferential allocation of a 29 return on investment per montl until December 31, 2003 (anda
156 prefesential monthly return on invesiment thereafier) shall be paid only from availible
profits-earned on funds of Shasta and does not represent rantee by Tech i ta.will
- earn such a return on its investment eg nth but only thai such a stated return
with respect to profits earned on Shasta funds shall first be allocared by Tech 16 the account of
Shasta before any further sharing of profits occurs between the parties. . i -

B. Prictical Effect of Preferenti . The practical effect of Tech’s
willingness to allocate, from available profits from Shasts: funds as aforesaid, a certain

percentage refarn on.invesiment peér month io’ Shasta beforé any further division of profits
between the parties. means that if Tech is not able to eamn sufficient profits: each month in
excess of this preferential allocation, Tech shall reccive no compensation for trading Shasta’s -
funds. The relationship created hereby between Shasta and-Tech is' a performance driven
relationship. - ' .

C. Effect of Compounding on Preferential Return. Profits allocated by Tech to the accourit of
Shasta pursuant to this agreement and not withdrawn by Shasta shall be added by Tech to
Shasta’s account balance and shall increase the actual dollar amount of the preferential return
because the return allocated to Shasta each month shall de computed on the actual dollar
balance in its accoum with Tech and avgilable for trading at the beginning of each month.
- Profits earned the previous month and not withdrawn shall increase Shasta’s account balance
and therefore the amount upon which the preferential refurn figure is computed each month.
Likewise, withdrawals by Shasta, as well as losses (if any) allocated to Shasta’s account with
Tech (see paragraph VI below) shall reduce the amount of Shasta’s account balance at the end
of any trading month and, therefore, the dollar balance in Shasta’s account with Tech at the
beginning of the next month.

D. Allocati of Operatj d Tradipg. If the actual dollar amount of
the preferential return on investment aliocated to Shasta when subtracted from profits earned on
Shasta fimds for the month results in 8 profit amount still available for allocation between the
parties, then Tech shall be entitled to receive from any remaining profits and before any further
allocation between the parties, an amount equal to 15% of the original amount of profits earned
that month to cover Tech’s expenses of trading and operations. oo

E. Allocation of Remainin : ies. Upon allocation 1o Tech of an amount’
equal to 15% of profits as described above, any profits which remain shall be divided equally
between the parties, 50% to Shasta and 50% to Tech. All profits so allocated to Shasta and not
withdrawn at its request shall be carried forward and added to Shasta’s account balance at the
* beginning of the next month for the purpose of computing the actual dollar amount of the
preferential retum on investment for the next month. The effect of this allocation from
available profits to Shasta shall be to continually increase Shasta’s account balance with Tech,
and, therefore, the actual dollar amount of Shasta’s preferential return on investment from one
month to the next provided that distributions to Shasta do not exceed the amount of new profits
crediied to its account. :
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Operating Agreement
Shasta Capital Assvciates, LL.C _

‘This Limited Liability Operating Agreement (bereinafter the “Agreement”) is made and entered into this 6 day ofFeb.
2003 by and between:

Equity Financial Group, LLC, with address of 3 Aster Court, Medford, New Jersey 08055 successor 0 Vincent
Firth named as Manager of the Company in the Certificate of Formation of Shasta Capital Associates, LLC duly
filed with the division of corporations for the State of Delaware on the 22™ of May, 2001; and, :

Each Person later admitted to the Company as a Member and known collectively as Members. Accordingly, in
consideration of the covenants and conditions contained herein, and for other good and valuable consideration
receipt whereof is hereby acknowledged, the parties agree as follows

. ARTICLE 1
DEFINITIONS

The following defined terms used in the Agreement havé the meanings specified in this Axticle or elsewhere in this

Agreement, and when not so deﬁnedshallhaveﬂlemeaningsasmaybesetforﬂ:inﬁeLa\vsofDelawm

autherizing the formation of limited ligbility companies. _ :

1.1  “Agreemenit” means this Operating Agreement, as originally executed and as amended from time to time.

1.2 “Arbitration kﬂé’; means thc Rulesof Arbm'ationof the Amencan Axbmation Association or such similar

organization. . )

13  *“Assignec” means a person who has acquired a Member’s Economic Interest in the Company, by way of a

- Transfer in accordance with the terms of this Agreement and the specific requirements of Asticle X, section

10.2 but who has not yet become a Substituted Member by reason of the fact that a counterpart of this
Operating Agreemertt has not yet been executed by that assignee. :

14 “Assigning Member” means a Member who by means of 2 Transfer has transferred an Economic Interest in
the Company to an Assignee.

1.5  “Capital Account” means, as to any Member, & scparate account maintained and.adjusted in accordance
with Article I, Section 3.2 and more specifically defined in Section 1.26 below. o

1.6 “Capital Contribution” means, with respect to any Member, the amount of money and/or the Fair Market
Value of any property, (other than money) contributed to the Company in consideration for a Percentage

Interest held by such Member evidenced by sheres in the Company. A Capital Contribution sball not be
deemed a loan. : :

1.7 “Capital Event” means a salc or disposition of any of the Company’s capital assets, the receipt of insurunce
and other proceeds derived from the involuntary conversion of Company property, the receipt of proceeds
from a refinancing of Company property, or e similar event with respect to Company property or assets.

1.8 “Certificate of Formation® means that certain Certificate of Formation filed with the Delaware Secretary of

State on May 22,2001 forming the Company.
1.9 “Company” means Shasta Capital Associates, LLC. : '
' Menber nitials 7M
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1.10 “Economic Interest” means a Person’s right to share in the income, gains, losses, deductians, credit or
similar items of, and to receive distributions from, the Company, but does not include any other rights of
Member, including the right to vote.

1.11 “Encumber™ means the act of creating or purporting to create an Encumbrance, whether or not perﬁected
under applicable law. :

112 “Escumbrance” means with respect to any Membership Interest, or any element thereof, a mortga'ge, Plque,
security interest, lien, proxy coupled with an interest (other than as contemplated in this Agreement), option,
or preferential right to purchase. . .

1.13  “Gross Asset Value” means a3 follows: .
(2) The Gross Asset Value of any item of property contributed by a Member to the Company shall be the fair
market value of such property, as mputnally agreed by the contribating Member and the Company; and,
(b) The Gross Asset Value of any item of Company property distributed to any Member shall be the fair
market value of such item of property on the date of distribution, as mutually agreed by the distributee
Member and the Company. : '

1.14 “Initial Manager shall mean Vincent Firth, the person named in the Company®s Certificate of Formation.

1.15 “Involuntary Traosfer” means, with respect to any Membership Interest or any element thereof, any Transfer
or Encumbrance, whether by operation of law, pursuant to court order, foreclosure of a security intevest,
execution of a judgment or other Jegal process, or ofherwise, including a purporicd transfer to or from a
trustee in bankruptcy, receiver, or assignee for the benefit of creditors,

1.16 - “Majority of Members” means 3 Member or Members-whose Percentage Interests represent more than 50 -
percent of the Percentage Iuterests of all the Members. . :

1.17 “Manager™ shall mean Equity Financial Group, LLC a limited Tiability company formed under the laws of
the state of Delaware and the successor to the Company”s initial Manager. ’ )

1.18 “Member” means an Initial Member of the Company or a Person who otherwise acquires a Membership
Interest of the Company, as pemmitted under this Agreement, and who remains a Member of the Company.

1.19 “Membership Interest” means the Economic Interest of a Member and all shares of the Compauy acquired
by that Member conferring the right to Vote. : : _

120 “Noﬁce’mennsawﬂuennoﬁnel‘equilédorpermittedunderthisAgreement.Amticcnn_:stbedelivered
using one of the following methods: : : '

(#) band detivery (notice is deemed given on delivery);

(b) fax with telephone confirmation by thte reciplient (notice is deemed given on telephone confirmation);

(c) United Puarcel, Federal Express, DHL Couriers or other delivery service of equal or superior reputation
and which providos for proof of delivecy from a disinterested party (notice is deemed given at the time of
the first attempted delivery by the delivery service).

Addresses for notice may be changed by written notice in the manner herein specified. Unless and until notice

is given, the Iast address given or address provided in this Agreement (if no notice of change bas been given)

will control. All commemications will be addressed to the address of the Member that is specified in the

Company’s records. '

121 “Percentage Interest” meaus a fraction, expressed as apmentage,ﬂxénmncratofofwhiehisthe total of
Member’s Capital Account and the dehominator of which is the total of all Capital Accounts of all Members. -

Member Initials .
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122 “Person” means an individual, partnership, Limited partnership, trust, estate, association, corporation, limited
liability company, or other entity, whether domestic or foreign.

1.23 “Company Profits” and “Compaxy Losses” means, for each fiscal year or other period specified in this
Agreement, an amount equal to the Company’s income 3s 2 result of profits generated by the Company’s

investment in the Trading Company and loss as a result of the losses sustained by that investment.

124 “Substituted Member” means a transferce of a Membership Interest that has met all of the requirements of
section 10.2 and, in addition, has executed a counterpert of this Operating Agreement. A Substituted Member
is, as of the dute of execution of the counterpart, a Member of the Company. .

1.25 “Successor in Interest” means an Assignee, a successor of a Person by merger or otherwise by operation of
Iaw, or a transferee of ali or substantially all of the business or assets of a Person.

126 “Trading Capital Account” means the Capital Account esmbﬁshedforeudlMembermﬁcordﬂmt portion of -
a Member’s investment in the Company invested, in turn by the Company with the Trading Compary. The
Trading Capital Account of each member is increased by: )

(@) the original amount of that Member’s Trading Capital Contribution;

(b) later similar edditional voluntary Trading Capital Contributions by that Member;

(c) profits from the Company's investment with the Trading Company allocated to that Memwber in the same
proportion that the beginding balance each month of that Member’s Trading Capital Account bears to the
sou total of all Members® Trading Capita] Account Balances. :

And reduced by: .
(d) Trading Company losses allocated to that Member in the same proportion as profits allocated in (c)

(e) Trading Company Capital Account dism’buﬁoﬁs requosted by that Member; _

() Company expenses or such other items properly allocated to the Trading Compeny side of the Company’s
investments as would ordinarily, in conformance with standard accounting practices reduce a member’s
Capital Account. :

127 “Trading Capital Contribution” means the principal amount of a Member's original investment in the
Company and any later additional voluntary investment in the Company by a Member for which that Member
is entitled to receive shares of the Company and allocated by the Company to that Member’s Trading Capital
Account, ) ' ’

1.28 “Trading Company” means that certain company that has exccuted a certain Jnvestment Agreement with the
Company for the placement of Company fimds in The Synergy Trading System,, that certain trading system
that takes 2 portfolio approach to the futures trading of certain selected financial markets.

129 “Tmrﬁngloms‘meanslossmmnlizedbytheCompanynsamultofplacementofCompanyﬁxﬁdsbyﬂ:e
130 “'f‘radinngﬁts”mampmﬁtsreaMbytheCammyas'aresﬂtofplacmltofﬂompauy:ﬁmdsbythe
Manager with the Trading Company. ' ' e '

131 “Transfer” meaus, with respect to a Membership Intercst, or any element of a Membership Interest, any sale,
assignment, gift, Involuniary Transfer, or other disposition of 2 Membership Interest or any element of such 2
Membership Interest, directly or indirectly, other thar an Encumbrance that is expressly permitted under this
Apgreement. . :

132 “Triggering Event® is defined in Article X, Section 10.5 N 5 s
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1.33 “Vote” means a written consent or approval, a ballot cast ata Meeting, or a voice vote,

134 “Voting Interest” means, with respect to 2 Member, the right to Vote and auy right to information conceming
the business and sffairs of the Company provided under the Act, except es limited by the provisions of this
Agreement. A Members Voting Interest shall be directly proportional to that Member’s Percentage Interest.

ARTICLE I _
COMPANY FORMATION AND REGISTERED AGENT

-

2.1 FORMATION. The Members hereby form a Limited Liability Company under the Laws of the State of
Delaware. :

22 NAME. The Name of the Company shall be Shasta Capital Associates, LLC.

2.3 REGISTERED OFFICE AND AGENT. The agent for service of process on-the Company shali be the
Company Corporation, 2711 Centerville Road, Suite 400, Wilmington, Delaware 19808. .

24 TERM. The Company shall continue for a perind of Thirty years and shall terminate on May 22, 2031 unless
' sooner dissolved by:

(@) The written agmemeut it of all the Members to dissolve the Company; or - -
(b) The sale or other disposition of substantially all of the Company’s assets; - o
(©) Any other event causing 2 dissolution of a Limited Liability Company under the Laws of the State of

2.5 BUSINESS PURPOSE. The genetal purpose of the Company is to engage in any lawful act or activity for
which a Limited Liability Company may be formed under the Act. In addition, the Company’s primary initial
business purpose shall be fo execute an Investment Agreement with the Trading Company for the purpose of
accessing, for the benefit of the Company’s Members, a certain trading systom koown &s the Synergy Trading
System that takes a “portfolio” approach to the trading of certain selected fipancial markets. Notwithstanding
MwimmyhiﬁﬂbuﬁmumowﬁeCmpanyshaﬂhawemymwmatﬁcmsidmnmmyor
convenient to engage in any lawful act or activity in furtherance of its general purpose. '

26 PRINCIPAL PLACE OF BUSINESS. The location of the initial principal place of business of the Campany
shall be the address of its Manager. The mailing address for the Company shall be 3 Aster Court, Medford,
New Jersey 08055, _

27 MEMBERS. The name and place of residence of each Member are on file at the offices of the Compeny.

2.8 ADOPTION OF CERTIFICATE OF FORMATION, Each Member of the Company, by executing a copy of
thisoperathgagmemmth«ebyapmves!hecmﬁmﬁmrmﬂﬁon of the Compeny filed with the Office
of the Secretary of State of Delaware on the 22 of May, 2001.

29 GOVERNING DOCUMENT. If this Agreement shall cver be interproted to be in confliot with the terms or

requirements of the Certificate of Formation of the Company registered with the State of Delaware, then fo the
extent required by law the Company’s Certificate of Formation shall prevail with respect to gy such conflict.

Member Initials é&d
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3.1

ARTICLE I}
CAPITALIZATION

CAPITAL CONTRIBUTIONS. Each Member has contributed, as a Capital Contribution to the Company
the money specified in that certain Capital Contribution Schedule filed in the offices of the company (as
amended from time to time to reflect new Members). No Member shall be required to make any additional °
contribution to the Compauy’s Capital. .

32 CAPITAL ACCOUNT. Consistent with the Compimy’s stated initfal purposs the Manager shall maintain 2

sepaiate Trading Capital Account and, if doemed necessary by the Company’s bookkeeper and CPA, a
distribution account for each Member. Initial Capital contributions and additional capital received from each
Member shall be allocated to each Member’s Capital Account as follows: 99% of each Member’s capital
contribution (whether inifial or additional) shall be allocated to that Member’s Trading Capital Account for
placement with the Treding Company. The Capital Account of each Member shall, for purposes of proper
accounting, be determined and maintained in the manner set forth in US Treasury Regulation 1.704-
1(b)(2)(iv) and in accordance with standard and accepted accounting principles and shall eonsist of that
Member’s initial Trading Capital Contribution increased by: :

(a) any additional volumtary capital contribution made by that Member; )
(b) credit balances transferred from that Member’s distribution acconnt by reason of that Member’s
share of Trading Profits or other profit or other Company income;

and decreased by: .
(c) distributions to that Member in reduction of Company capital;
(d) the Member’s share of Company Trading Losses or other Company loss charged to that Member’s-
Capital Account. .

33 INTEREST. No interest shall be paid on funds contributed to the capital of the Company or on the balance

of a Member’s Capital Accoumt.

34 MEMBER LIABILITY. Members shall not be bound by, or be personally lizble for the expenses, linbilities,

or cbligations of the Company.

35 NO PRIORITY OF DISTRIBUTIONS. No Mermber shall have priority over any other Member with respect

4.1

A7 /AT 39Yd

to the retam of a Capital Coniribution, or distributions or allocations of income, gain, loss, deduction, credit,
or items thereof .

ARTICLEIV
PROFITS, LOSSES AND DISTRIBUTIONS

ALLOCATION OF TRADING COMPANY PROFITS AND LOSSES. Ninety Five percent (95%) of al
Trading Profits and Trading Losses snd 95% of all items of similar income, gain, loss, deduction, or credit
ghall be allocated, for Company book purposes and for tax purposes, at the end of each calendar month to the

memﬁbmdMMMmdMuim of income and gain,
foss, or ot allocated to the Members as aforesaid shall be allocated to_the Manager as

campensationforsewicenenﬂeredtomeCompmy.'I‘hisnllocaﬁonshallbecomputedbyﬁxstallomﬁng
100% of all items of income, gain, profit, loss, deduction or credit as aforesaid among the Company’s
MembersanhccndofmhmonﬂlinaooordancowﬁhSecﬁon-i.Zbelowandthen‘swtmcﬁngs% of the -
amount of each aforesaid item of income, gain, profit, loss, deduction or credit from each Member’s Trading

Capital Account and aflocating the same to the Manager.
' o 'Mmmum?ﬂﬂf
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SUBSCR[PTION AGREEMENT
Shasta Capital Associates, 11.C
: Corporate

The Undersigned (hereinafter «Jndersigned” OF «gubscriber”) hereby offers and subscribes 10 purchase
1000 shares of Shasta Capital Associates, LLC, a Delaware Limited Liability Company (the sCompany”) at 2

A
price of $100.00 per share.

payment in the amount of § 100,000.,00 shail be made by the Undersigned by either check or by bank
wire transfer 10 the New York escrow account of the Company’s attormey.

The Undersigned understands that {he member shares are being jssued without registration under the Securities
Act of 1933 as amended (ihe wpct?) in reliance upon the Jimited offering and private placement exemptions from
registration contained in gections 3(b) and 4(2) of the Act,and Regulations D pronmlgated thereunder.

To induce the Company’s Manager Equity Financial Group: LLC (hereinafter «Manager” of «Equity”) to accept
the Undersigned’s subscription and to issue and deliver member shares 10 the Undersigned subscriber, the Undersigned
agrees, warrants and represents as follows: _

1. - This offer is jrrevocable once accepted by the Manager On behalf of the Company. Tﬁis offer is subject 10
acceptance OF rejection by the Company in its sole discretion.

2. The Undersigned is purchasing the member shares for the Subscriber’s own account. The Undersigned has not
offered or sold 2 participation in this purchase of member shares and will not offer or gell the member shares Of
any interest therein or otherwise, in violation of the Act. The Undersigned does pot have in mind any sale of the

non-occurrence of any predetemﬁned events Of consequence; and has 0o present of contemplated agreement,
undertaking, arrangement, obligation, indebtedness or cO! tment providing for or which is likely to compel 2
disposition of the member shares and is not aware of any circumstances presently in existence that ar¢ likely in the
fature to prompt 2 disposition of the shares :

3. The Undersigned acknowledges that the member shares have not been offered to the Undersigned through any
advertisement of a0 kind. ~ ) _ .
4. The Undersigned acknowledges that the offer and sale of member shares to the Undersi qed is based upon all of

the representations and warranties of the Undersigned in {his Subscription Agreement, and the Undersigoed
acknowledges that the Undersigned has been encouraged 10 seek its own Jegal and financial counsel to assist in
evaluating an investment in the Company. :

5. The Undersigned hereby acknowledges that the Undersigned’s authorized representatives have thoroughly read the
Company’s Private Placement Memorandum dated June 30, 2001 as revised Februaty 18,2003 and September 2,
2003 (the “Memorandum”) and understands that an investment in the Compary is an investment in managed
futures. The Undersigned has also received either directly from the Company or from its web site the CPA verified
performance record of the Synergetio—Portfolio Trading System beginning Juné 2001 to date used by the Trading
Company described in that Memorandum as well as the non CPA verified performance record of the Synergetic-
Portfolio Trading System used by the Trading Company for the previous 5 months of 2001 beginning in January

2001 and ending in May 2001. N
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10.

11.

12.

13.

14.

THE UNDERSIGNED ALSO UNDERSTANDS AND ACKNOWLEDGES THAT PRIOR TO JANUARY 2001
THE SYNERGETIC-PORTFOLIO TRADING SYSTEM PRODUCED ONLY THEORECTICAL TRADING
PROFITS FOR THE CALENDAR YEAR 2000 AS THE RESULT OF EXTENSIVE BETA TEST: ING AND
THE UNDERSIGNED 1S WILLING TO RELY UPON AND BASE ITS DECISION TO INVEST SOLELY
UPON THE ACTUAL PERFORMANCE RECORD OF THE SYNERGETIC-PORTFOLIO TRADING
SYSTEM FROM JANUARY 2001 TO DATE. THE UNDERSIGNED UNDERSTANDS THAT PAST
PERFORMANCE IS NO GUARANTEE OF FUTURE SUCCESS.

THE UNDERSIGNED ALSO UNDERSTANDS AND ACKNOWLEDGES THAT THE GENERAL
BACKGROUND INFORMATION AS WELL AS THE MORE DETAILED TECHNICAL INFORMATION
ABOUT THE SYNERGETIC-PORTFOLIO TRADING SYSTEM AVAILABLE ON THE COMPANY’S WEB
SITE IS NOT INTENDED TO BE AND SHOULD NOT BE A SUBSITITUTE FOR A CAREFUL AND
COMPLETE READING OF THE COMPANY’S PRIVATE PLACEMENT MEMORANDUM.

In addition to the information available on the Company’s Web Site, the Undersigned ackunowledges that the
Company has given the Undersigned and all of the Undersigned’s agents and counselors access to sufficient
information relating to its business to allow the Undersigned to form an intelligent and informed decision to invest.

The Undersigned acknowledges and warrants that the Undersigned is an “Accredited Investor” as that terms is
defined in Rule 501 of Regulation D of the Securities Act of 1933 of the United States and also has sufficient
knowledge concerning the affairs and conditions of the Company and that by reason of its business or financial
experience can make a reasoned decision as to this investment in the Company, is capable of evaluating the merits
and Fisks of this iiivestirient and Lias the capagity to protect the Undersigned’s own interests in connection with
such investment. :

The Undersigned also acknowledges and states without reservation that the Undersigned can bear the economic
risk of this investment.

The Undersigned is aware of the restrictions on transferability of the Company’s shares set forth in the
Memorandum and the Company’s Operating Agreement.

Based upon the foregoing representations by the Undersigned, the Undersigned hereby agrees to indemnify
Equity, its officers, manager agents and employees thereof and hereby agrees to hold Equity 4nd the Company
(and their respective officers, directors, agents and employees) harmless against all Hability, costs or expenses
(including reasonable attorneys’ fees) arising out of or in connection with any misrepresentation or any breach of
such warranties and representations of the Undersigned, or arising as a result of the sale or distribution of member
shares by the Undersigned in violation of the Securities Exchange Act of 1934, as amended, the Act, or any other
applicable law. : ; : .

This Subscription Agreement may be executed by the Subscriber and accepted by the Company in counterparts
each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.
A copy of this Subscription Agreement sent by facsimile or other electronic means, bearing the signature of the
Subscriber or the signature of the Company’s authorized representative shall be considered to be the Tegat
equivalent of a document bearing the original signature of the party whose signature appears thereon.

This subscription and the representations and warranties contained herein shall be binding upon the heirs, legal
representatives, successors and assigns of the Undersigned and shall be construed in accordance with the laws of
Delaware. The site of execution of this Subscription agreement is the state of Delaware, USA.
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Subscription amount $ 100,000.00 ' Number of member shares subscribed 1000

The Subscriber is (please indicate):

X Corporation Trust ____ Other (Please specify: )
_Triester International Trading Corporation 59-3263324
Name of Subscribing Entity (please print) ) Tax ID Number

Name and position of individual(s) executing this subscription agreement on behalf of Subscriber:

Stanton L. Triester

Name (Please print) - , Name (Please print)
President _
Position (Please print) i Position (Please print)

I hereby certify that I am (we are) authorized by my (our) position with the Subscriber to execute this Subscnptlon
Agreement }

This Subscription is executed by the Subscriber this_6 _ day of Feb, » 2083, 2004

By /%@‘ By
Zsiggafu{é M

signature

"' N y
The above and foregoing Subscription Agreement is accepted this ; day of ¥ & ,/ o , 2003.

Shasta Capita! Associates, LLC.
By Equity Financial Group, LLC Manager

"/,/\
WA & A4

Vincent Firth, President
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EXHIBIT “E”



Citbank, NA. 002 : : 00001/R1/04F000/0

PO 5870 Grand Central Sta : . ’ 000

New York, NY 10163 ) CmBANK N, A.
ggantrol "Account:

TAXID: 216467696

ROBERT W. SHIMER ESCROW Statement Period
ATTORNEY ESCROW ACCOUNT : Mar. 1 - Mar. 31, 2004
.1225 W LEESPORT RD
LEESPORT PA 19533

Page t of 7

Interest Earned

Account Beginning Endm This . Since
Control Account Number Balance Balance Period Jan 1
ROBERT W. SHIMER ESCROW 400.00 400.00 - 0.00 0.00
- Tax ID: 216467 03982329
Client Accounts
SHASTA CAPITAL ASSOCIATES LLC 265,907.32 454,002.91 ' 0.00 0.00
Tax ID: 510411179 6303 | .
EQUITY FINANCIAL GROUP LLC 657.50 657.50 0.00 0.00
Tax ID: 522335567 26463011 .
Total CitiEscrow Accounts : 3 266,964.82. 455,060.41 0.00 0.00
Actlvity Summary For This Period
Debits ._Credits
Number $ Amount Number | & Amount
26 - 1,663,758.00 18 |_1,851,853.59

CitiEscrow Control Checking

03982329 Be: amning Balance: : 00.00
ing Balance: ) 00.00
Average Balance Information j
Average Ledger Balance this Statement Period 400.00
Avarage Collected Balance this Statement Period 400.00

{FIC 581 86 8095



ROBERT W. SHIMER ESCROW Account 3982329 Page 2 of 7 00001/R1/04F000/0

LFIC 561 65 0R0G



ROBERT W. SHIMER ESCROW Account 3982329 Page 3.of 7 0000/R1/04FO0M0

SHASTA CAPITAL ASSOCIATES, LLC

Account: 05826303
Atty/Mgr: ROBERT SHIMER
Cllent SHASTA
Tax ID: 510411 1?9
CitiEscrow Client Checking .
05826303 Beﬂ inning Balance: §265,907.32
ing Balance: ,002.91
Date  Description _ ' Debits Credits Balance
301  FUNDSTRANSFER =~ vor o1 35,000.00 - 300,907.32
3/02 BA DOM WIRE OUT ) 277,200.00
3/02 SERVICE CHARGES 12.50 . 23,604.82
FEE FOR DOMESTIC FUNDS TRANSFER )
3/08 FUNDS TRAN%F’ FRSE CAPITA APPRECIATION Mar 08 . - 25,000.00 48,694.82
3M11 BA DOM WIRE OUT 1,100.00
3/11 SERVICE CHARGES 12.50 47,582.32
OR DOMESTIC FUNDS TRANSFER
315 FUNDS TRANSFER 50,000.00
SCROW WIRE:UNIV RSE CAPITA APPRECIATION Mar 15 o
315  FUNDS TRANSFER 100,000.00
ESCROW WIRE:MR L VEQUE, LAU ENT Mar 15 :
315 FUNDS TRANSFER ) 150,000.00
ESCROW WIRE:CHIC GO FREIGHT CAR LEASING CO. Mar 15 .
3115 FUNDS TRANSFER . 150,000.00 497,562.32 -
OW WIRE:SCOT RADE INC Mar 15 ‘ .
3/16 BA DOM WIRE OUT 470,250.00 .
3/16 SERVICE CHARGES 12.50 27,319.82
FUNDS TRANSFER
37 FUI%%%;IWRE. TE(.I::HE $mnsns 1c. Mar 17 249,00000
317 FUNDS TRANSFER . 300,000.00 576,319.82
OW WIREELEX S CAPITAL UNDLP  Mar17
3/i8 FUNDS TRAN_ SFER Niar 16 6,725.12
3/18 BA DOM WIRE OUT 5,000.00
3118 BADOM WIRE OUT 46,000.00
3/18 BADOM WIRE OUT . 98,000.00
- 318 BADOM WIRE OUT 100,000.00 .
3/18 BADOMWIREOUT . 297,000.00
318 - SERVICE CHARGES . 12.50
UNDS TRANSFER .
318 SERVICE CHARGES 12.50
TIC FUNDS TRANSFER
3ns SERVICE CHARGES 12.50
IC FUNDS TRANSFER .
3/18 SERVICE CHARGE : 12.50
DOMESTIC FUNDS TRANSFER
ans SERVICE CHARGES 12.50 36,982.44
NDS TRANSFER : -
322 FUNDS TRANSFER 5§3,000.00 '
ESCROWWIRE:KCL ORPORATION Mar 22
3/22  FUNDS TRANSFER 98,000.00
ESCROW WIRE:UNIV RSE CAPITA APPRECIATION Mar 22
3r22 FUNDS TRANSFER 100,000.00
C HOMAHABY Mar 22
322 - BA DOM WIRE ouT ) 8,500.00
3/22 SERVICE CHARGES 12.50 279,469.94
FUNDS TRANSFER :
323 DEPOSIT . 100,000.00
323 BADOMWIRE OUT 1,400.00 .
3/23 BADOMWIRE OUT 255,148.00
3/23 SERVICE CHARG 12.50
3/23 SERVI MESHR:GFE'S'DS TRANSFER ' 12.50 " 122,896.94
E FOR DOMESTIC FUNDS TRANSFER i . TR
3/24 FUNDS TRANSFER 15,12847 138,025.41
ESCROW WIRE:MT! Mar 24
3/26 FUNDS TRAN FER ' 70,000.00
ESCROW WIRE:UNIV RSE CAPITA APPRECIATION Mar 26
3/26 DEPOSIT ’ 100,000.00
3/26 BA DOM WIRE QUT 4,000.00 .

(FiC 561 en 8ee?



ROBERT W. SHIMER ESCROW . _ Account 3982329 Pagé 4 of 7 - C0001/R1/04FD00/0

_Date Description Debits Credits Balance -

3/26 SERVICE CHARGES 12.50 304,012.91
FEE FOR DOMESTIC FUNDS TRANSFER

3/29 FUNDS TRANSFER . 50,000.00
ESCROW WIRE:STEV N E-CORCOR N Mar 29

3/23 DEPOSIT 200,000.00

3/29 SERVICE CHARGES 10.00
FEE FOR DEPOSITED CHECK RETURNED UNPAID

3/29 . RETURNED DEPOSIT CHECK 100,000.00 454,002.91
FOR REFERENCE # 21689585

Total Debits/Credits 1,663,758.00 1,851,853.59

Average Balance information -
Average Ledger Balance this Statement Period 1
Average Collected Balance this Statemant Period 1

(FIL 581 66 2283



EXHIBIT “F”



Citibank, NA, 002 ’ 00001/R1/04F000/0
000 :

PO 5870 Grand Central Sta
New York, NY 10163 CITIBANK, N.A. .
Control Account:
3982323
) - TAX ID; 216467696
ROBERT W. SHIMER ESCROW Statement Period
ATTORNEY ESCROW ACCOUNT . Apr. 1 - Apr. 30, 2004

1225 W LEESPORT RD
LEESPORT PA 19533 .
: Page 1 of 7

IMPORTANT ACCOUNT INFORMATION. Flease read this notice and keep it with your account records.
Effeclive June 25, 2004 Cltibank will change the order that incoming checks will be paid against your
account. Effective that date, we will pay your checks in order of largest to smallest dollar amount. This
notice amends your cumvent Customer Manual. :

: : Interest Earned
Account Beginning Endirig This Since

Control Account Number Balance Balance Period Jan 1
ROBERT W. SHIMER ESCROW 400.00 0.00 0.00 0.00
Tax ID: 216467696 03982329 .
Cliént Accounts .
SHASTA CAPITAL ASSOCIATES, LLC 454,002.91 47,000.00 0.00 . 0.00
Tax ID: 510411179 05826303 :
EQUITY FINANCIAL GROUP LLC 657.50 0.00 0.00 0.00
Tax ID: 522335567 26463011 _ .
Total CitiEscrow Accounts 3 455,060.41 47,000.00 | 0.00 6.00
Activity Summary For This Perlod
Debits . Credits
Number [ § Amount __Number § Amount
6 855,060.41 _ . 4 - 447,000.00

CitiEscrow Control Checking

03982329 Beg!nnlng Balance: $400.00

' Ending Balance: $0.00
Date _ Description : : Debits Credits Balance
4/02 OTHER WITHDRAWAL/ADJ ] 400,00 0.00

Average Balance Information :
Average Ledger Balance this Statement Period 13.33
Average Collected Balance this Statement Period 109.26-

(FIC 501 66 gp14



ROBERT W. SHIMER ESCROW

Account 3982329

Page 2 of 7
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ROBERT W. SHIMER ESCROW . Account 3982329 Page 3 of 7 0C0D1/R1/04F000/0

- SHASTA CAPITAL ASSOCIATES, LLC

Account: 05826303
Altty/Mgr: : ROBERT SHIMER .
Client: SHASTA

Tax ID: 5104114179

_CitiEscrow Client Checklng : .
05826303 Beginning Balance: $454,002.91
) Ending Balance: " " $47,000.00

Date _ Description ' Debits Credits Balance
401 EUNDS TRANSFER 50,000.00
VWRE.DALE F PUTZ REV TRUST DTD. &/19 Apr 01
4/01 FUNDS TRANSFE| 100,000.00
ESCROW VWRECH]C GO FREIGHT CAR LEASING CO. Apr 01
4/01  FUNDS TRANSFE : 250,000.00 854,002.91
ESCROW WIRE:CITC GLOBAL CUTODYN.V. Aproi
4/02  FUNDS TRANSFER . . 47,000.00
ESCROW WIRE:MARS A GREEN Apr 02 .
4/02 BADOM WIRE OUT 480,277.00
4/02  SERVICE CHARGES 12550
FOR DOMESTIC FUNDS TRANSFER
402 OTHER WITHDRAWAL/ADY - . 100.00 :
4/02 OTHER WITHDRAWAL/ADJ 373,613.41 47,000.00
Total Debits/Credits . 854,002.01 447,000.00

Average Balance information
Average Ledger Balance this Statement Period 73,900.06
Average Collected Balance this Statament Period 60,566.73

[FIC 5@1 96 8alb



ABRAHAMS, LOEWENSTEIN & BUSHMAN, P.C.
BY: JOSHUA M. BERNSTEIN, ESQUIRE (JB-5364)
THREE PARKWAY, SUITE 1300
PHILADELPHIA, PA 19102

(215) 587-0833

COMMODITY FUTURES TRADING :

COMMISSION : UNITED STATES DISTRICT COURT

: FOR THE DISTRICT OF NEW JERSEY
V. .

Civil Action No: 04CV1512

EQUITY FINANCIAL GROUP, LLC, :

TECH TRADERS, INC., TECH TRADERS, LTD, : Honorable Robert B. Kugler

MAGNUM INVESTMENTS, LTD., MAGNUM :

CAPITAL INVESTMENTS, LTD.,

VINCENT J. FIRTH, ROBERT W. SHIMER,

COTY E. MURRAY, and

J. VERNON ABERNETHY

MEMORANDUIM IN SUPPORT OF
OBJECTION OF TRIESTER INTERNATIONAL TRADING CORPORATION
TO MOTION OF EQUITY RECEIVER FOR AUTHORITY

TO MAKE INTERIM DISTRIBUTION ON ACCOUNT OF
INVESTOR CLAIMS

Triester International Trading Corporation (“TITC”), through its undersigned
attorneys, Abrahams, Loewenstein & Bushman, P.C,, submits this Memorandum in support
of TITC’s Objection to Motion of Equity Receiver for Authority to Make Interim Distribution on
Account of Investor Claims as follows:

1. The issue of how the assets of an entity in federal receivership should be
distributed to investors who have fallen victim to a “Ponzi scheme” has been addressed by
several courts of appeal. “The fundamental principle which emerges from this case law is

that any distribution should be done equitably and fairly, with similarly situated investors or



customers treated alike”. SEC v. Credit Bancorp, Ltd, 2000 WL 1752979 (5.D.N.Y.) (emphasis

added), citing Cunningham v. Brown, 26511.5. 1, 44 5.Ct. 424, 68 L. Ed. 873 (1924), SEC v,

Elliot, 953 F.2d. 1560 (11th Cir. 1993), United States v. Durham, 86 F.3d. 70 (S5th Cir. 1996),

and United States v. Vanguard Inv. Co., 6 F.3d. 222 (4th Cir, 1993).

2. Notwithstanding the courts’ directive of equal treatment for similarly situated
investors, the Receiver proposes to treat those Shasta Capital investors whose capital
contributions were maintained at all times in a segregated escrow account in the same
manner as those investors whose funds were transferred to and actively traded by Tech
Tradets in its pooled commodities account. The Receiver advances three arguments in
support of his proposed treatment of such dissimilarly situated investors. See
Memorandum in Support of Motion of Equity Receiver, ’aragraphs 30 through 32.

3. The Receiver points first to the “history of close dealings” between the
defendants who operated Shasta Capital and the defendants who operated Tech Traders.
At the same time, the Receiver admits that “at this time, it is unclear how much (or how
little) these defendants knew about the Ponzi scheme”, Id. at Paragraph 30. The
defendants, Equity Financial, Firth and Shimer, deny having any knowledge of the
fraudulent scheme perpetrated by the principals of Tech Traders. It is noteworthy that
Shimer and/or his relatives invested a total of $375,000.00 of their own funds in Shasta
Capital. See Agreed Claims Interim Distribution Schedule attached to the Notice of

Hearing on Motion of Equity Receiver, Claims 67, 68 and 69.



4. The Receiver argues next that Shasta Capital was a mere “conduit” to Tech

Traders’ trading activities and asa result, investors whose funds were maintained in Shasta
Capital’s segregated account should be treated the same as investors whose funds were
actively traded by Tech Traders. Se¢ Memorandum in Support of Equity Receiver,
Paragraph 31.

5. While it is undoubtedly true that Shasta Capital solicited funds for the
purpose of investing in Tech Traders’ commodities accounts, the relationship between
Shasta Capital and Tech Traders appears to have been maintained at arms-length at all
times. As provided in the Investment Agreement, Shasta Capital was to receive a 2%
preferred return on its invested funds with Tech Traders. After retaining 15% of any
profits for Tech Traders’ overhead, the remaining trading profits were to be split equally
between Shasta Capital and Tech Traders. See Investment Agreement by and between
Shasta Capital and Tech Traders dated July 1, 2001, Section VIL

6. Further, although it is true that Shasta Capital engaged in no investment
activity other than through Tech Traders, Tech Traders traded its own funds and the funds
of others as well as the funds of Shasta Capital. In other words, although Shasta Capital
did not engage in other investment activity, Tech Traders did.

7. The Receiver’s final argument is that since the members of Shasta Capital
invested in Shasta Capital for the purpose of participating in Tech Traders trading

activities, “all Shasta investor funds were effectively ‘at risk’ as soon as the funds were



deposited with Shasta”. Memorandum in Support of Motion of Equity Receiver, Paragraph

32. The Receiver does not explain how funds maintained in a segregated account were
“effectively” at risk of dissipation. However, it is undisputed that those funds were not
commingled with any funds in Tech Traders’ possession on the date of the Freeze Order
(“Only the fortuitous entry of the freeze order on April 1, 2004 prevented these funds from
being commingled with Tech Traders’ funds”, Id. at Paragraph 32).

.8 The funds maintained in Shasta Capital’'s segregated account were, in fact,
insulated from the activities of Tech Traders. Tech Traders was not a signatory to the
Shasta Capital account. The segregated funds were not traded, nor were they susceptible
to being traded, so long as they remained in the segregated account.

9. The Receiver offers no case law in support of the proposition that funds
maintained in a segregated account are “effectively” at risk of dissipation by non-
signatories to the account. The Receiver discusses at length whether those investors
whose funds were commingled in Tech Traders’ pooled accounts should be permitted to
trace their investments. See Memorandum in Suppott of Equity Receiver, Section D(i).
However, the cases cited by the Receiver in support of distributing the remaining funds on
a pro rata basis deal with circumstances involving commingled funds or assets, rather than
segregated accounts. See, e.g. SEC v. Credit Bancorp, Ltd, 290 F Bd.‘SO (2d Cir. 2002)

(defendant neither segregated customers deposits nor earmarked specific assets to pay

dividends); Commodity Futures Trading Comm’n v. Topworth Int'l, Inc., 205 F3d. 1107



(9th Cir. 1999) (defendant engaged in ‘bucketed trades’ and commingled investor funds

with operating funds); United States v. Durham, 86 F3d. 70 (5th Cir, 1996) (remaining
investor funds commingled in a single bank account).

10.  In cases involving Ponzi schemes, the courts will often allow pro rata
distributions of commingled funds over the objections of those investors who can trace

their funds to a frozen account. SEC v. Elliot, 953 F2d. 1560 (11th Cir. 1993); United States

v. Vanguard Inv, Co,, 6 F3d 222 (4th Cir. 1993); United States v. Durham, 86 F3d 70 (5th Cir.

1996). The reasoning of these decisions is that the assets of the last customers to invest in
a Ponzi scheme are “presently identifiable or segregable only because the assets of other
customers were previously expended to prevent their liquidation”. SEC v. Credit Bancorp,
Ltd, 194 F.R.D. 457, at 463. Since the assets in a commingled account are “only fortuitously
identifiable”, it would be unjust to allow the latter investor to recover at the expense Of
the former. Id. at 463. It has also been noted that it would be inequitable to elevate the
position of the latter investor by virtue of the actions of the Ponzi scheme operator.

Durham, 86 F3d at 73.

11.  The reasoning of these cases is inapplicable where investor funds are
segregated, rather than commingled. The funds maintained by Shasta Capital in the
escrow account are identifiable because they are segregated, not because they are the last
funds remaining in a commingled account. Thus, as TITC's funds were segregated from

the balance of the investor funds on the date of the Freeze Order and not at risk of



dissipation due to the defendants’ trading practices, TITC is entitled to receive the return
of those funds.

For the foregoing recasons, TITC respectfully requests the Court to (i) deny the
Motion of the Equity Receciver for Authority to Make Interim Distribution on Account of
Investor Claims, to the extent that the Receiver proposes to distribute on a pro rata basis
the TITC funds that remained in the attorney escrow account on the date of the Freeze

Order, and (ii) order the immediate restitution of all such funds to TITC.

grahams, Loewenstein & Bushman, P.C.
A ttorneys for Triester International
Trading Corporation
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UNITED STATES DISTRICT COURT = Au
FOR THE @ DS
DISTRICT OF NEW JERSEY = i‘i
r-‘
COMMODITY FUTURES TRADING L\

COMMISSION,
Plaintiff,

Vs, Civil Action No; 04CV 1512

TECH TRADERS, INC., TECH
TRADERS, LTD. MAGNUM
CAPITAL INVESTMENTS, LTD.,
VINCENT J. FIRTH, ROBERT W,
SHIMER, CORY E. MURRAY, and J.

)
)
)
)
)
;
EQUITY FINANCIAL GROUP,LLC ) Honorable Robert B, Kugler
)
)
)
¥
VERNON ABERNETHY )
)
)

Defendants,
OBJECTION TO THE DISTRIBUTION MOTION
OF JANUARY 5, 2005 BY STEPHEN T. BOBO
REQUEST FOR INDEPENDENT TREAMENT OF IRA AND

SEPARATE PROPERTY TRUST FUNDS OF PAUL G, MCMANIGAL,
CLAIM NOS. 41 & 42

The undersigned objects to the proposed treatment of multiple accounts of a single
investor, see iil. Multiple Accounts of a Single Investor, contained in paragraphs 43 and 44, as
interpreted in INTERIM DISTRIBUTION SCHEDULE would serve an undo hardship upon me.

I am 68 years oid. I have a had heart problem, 1 am retired.

I “invested” $366,000 into Shasta Capital with Equity Financial Group (“Shasta”) from

funds drawn out of my IRA, which in fact was derived from 401 (k) and a Keogh accounts. The




funds from my TRA are the community property of my wife, Margaret A, McManigal, and
myself. In addition I invested $100,000 into Shasta in the name of the Paul G. McManigal
Separate Property Trust, which I own outright, having been given funds by my deceased father.

Tn January 2004, I became aware that another investment of mine, another hedge fund,
Runnymede Capital, was going quite sour, There, like here, I invested both [RA and Separate
funds in that investment in the total amount of $432,245. My wife prevailed upon me to
withdraw the IRA principal from Shasta in February 2004. By April 2004 the principal of
Runnymede, Mr, Dalberth, (“Dalberth”) sent me 2 Schedule K-1 stating that 99% of the funds
were lost. The next week Dalberth was arrested by the federal government for fraud and theft of
investors’ funds. Dalberth is currently awaiting trial, but apparently he misappropriated most of
the funds as he is being represented by a public defender. I regard return of my funds from him
as most unlikely. T am sad to relate to the Court that the loss in Runnymede coupled with this
loss in Shasta represents a large portion of assets and our retirement funds.

If distributions to me are based upon combining my accounts, we will be extremely
financially burdened. Therefore, I object to the proposed distribution method for Multiple
Accounts of a Single Investor and move the Court to segregate my investments in the name of
my IRA. and Separate Property Trust and treat them as two entirely separate items for the
purposes of distributions in this case.

You may reach me at my home as T am retired, 16 Inverness Lane, Newport Beach, CA
92660, phone 949 640 1931 or phone/fax 949 721 8059. T will endeavor to attend the March 4"

hearing should you desire. Please advise.

Dated: February 9, 2005
Paul G. McManigal

[nvestor
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REC‘
Jeffrey and Barbara D/IafxrroncjZ s%%cmm

113 Pine Creek Road ?035/-“55,
Orwigsburg, Pa 17961 X A:’(}OJ

Clerk of the Court

United States District Court

for the District of New Jersey
Mitchell H, Cohen Federal Building
& U. 8. Courthouse

1 Jobn F. Gerry Plaza

Camden, N.J, 08101

RE:

United States District Court for the qutrlct of New Jersey, Civil Actlon No 04-
1512

To the Clerk,

Enclosed, for filing, please find two originals and one copy of Objection of Dr. Jeffrey
Marrongelle and Barbara Marrongelle to Motion of Equity Receiver for Authority to Make
Interim Distribution on Account of Investor Claims. Please time stamp one copy and return Lo
me in the enclosed stamped, self-addressed envelope,

If you have any questions, pleasc contact me at 570 739 4434,

Very truly yours,

émémaezg F Vfe-

Barbara Marr



UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW JERSEY - YCT Coygy
3 FER
COMMODITY FUTURES TRADING Al g3

COMMISSION,
Plaintiff,
Vs. Civil Action No,: 04 CY 1512

EQUITY FINANCIAL GROUP, L.L.C., Honorable Robert B. Kugler

)
)
)
)
)
)
)
TECH TRADERS, INC., TECH )
TRADERS, LTD., MAGNUM )
INVESTMENTS, LTD., MAGNUM )
CAPITAL INVESTMENTS, L.T.D )
VINCENT J. FIRTTI, ROBERT W. )
SHIMER, COYT E, MURRAY, and J. )
VERNON ABERNETHY )
)
Defendants. )
OBJECTION OF DR, JEFFREY MARRONGELLE AND BARBARA MARRONGELLE
TO MOTION OF EQUITY RECEIVER FOR AUTHORITY
TOMAKE INTERIM DISTRIBUTION ON ACCOUNT OF INVESTOR CLAIMS
Dr. Jeffrey Marrongelle and Barbara Marrongellc (hercafter “the Marrongeiles”) hereby
object to the Motion of Equity Receiver for Authority to Make Interim Distribution on Account
of Investor Claims as sel forth below:

I ‘The Marrongelles object to their placement on the list of disputed claims and

their exclusion from the class of distributes.

2. The principal amount of $100,000.00 (as set forth in iiem 40 of the list of disputed
elaims) was made in good faith in October of 2003 based upon menthly reports of activity of
the Shasta fund.

3. Defendants Firth and Shimer enlisted the legal advice of the firm of Arnold and

Porter of Washington D.C. to render legal opinion of the propriety of the Shasta Fund

operations. The attorney consulled was the former dircctor of enforcement for the Commodity



Futures Trading Commission . At no time was there an indication of any problem at Shasta or
any advice to Shasta to discontinue accepting funds.

4, The Marrongelles’ claims and supporting documentation were filed timely with
the receiver and no objection thereto was raised by the receiver. The Marrongelles never
received any information on the criteria for inclusion on the list of undisputed claims or the
reason that their claim is dispuled.

5. Previously invested funds in Edgar Holding Group, 1.1, C. and distributions
therefrom amounted to relurn of principal only with minimal interest payment and were
substantially rcceived prior to the formentation of Shasta. This transaction should have no
bearing upon the funds invested in good faith and reasonablc reliance with Shasta and
represents a separate and distinet investment not associated with Shasta Funds.

WHEREFORE, and for the foregoing reasons, the Marrongelles object to the

instant Motion and request inclusion on the list of undisputed claims.

4 L. M Aﬁ’/é?//:z Mmﬂm//,

MArrongelle ‘Barbara Marrongelle
113 Pine Creek Drive 113 Pine Creck Drive
Orwigsburg, PA 17961 Orwigsburg, PA 17961
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1, Barbara Marrongelle, do hereby certify that on February 1, 2005, I caused a true

and correct copy of the foregoing Objection of Dr. Jeffrey Marrongelle and Barbara

Marrongelle to Motion of Equity Reeciver for Authority to Make Interim Distribution on
Account of Investor Claims to be sent via overnight mail as listed below:

Clerk of the Court

United States District Court

for the District of New Jersey
Mitchell H. Cohen Federal Building
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Camden, N.J. 08101

Stephen T. Bobo
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