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MEMORANDUM OF DEFENDANTS EQUITY FINANCIAL
GROUP LL.C, VINCENT ... FIRTH AND ROBERT W. SHIMER
IN OPPOSITION TO MOTION TQ AMEND COMPLAINT

Defendants Equity Financial Group LLC (“Equity™), Vincent J. Firth and Robert W,
Shimer respectfully submit this memorandum m opposition 1o the motion of plaintiff Commodity

Futures [rading Commission (“CFT'C™) to serve and file its proposed First Amended Complaint.



The proposed amended complaint, which comes immediately after Equity, Firth and

Shimer consented to the issuance of a preliminary injunction against them based on the allegations
of the original complaint, contains gratuitous, ad Aominem rhetorical attacks againsf Shimer and
Firth, and adds contradictory allegations of (raud that mis-characterize what the Prilvale Placement.
Memorandum (“PPM”) said about the procedurc for vertying Tech Trader’s; results. These
allegations urmecessarily damage Firth’s and Shimer’s reputations and unfairly .affebt thei; futﬁré
ability to earn a living. Moreover, the additional allepations against Equity, Firth, and Shimer, had
they been made at the time they consented to the preliminary injunctinn,. would have had a’
significant bearing on their decision to consent and their approach to defending the case.

A. Ad Hominem Attacks on Firth’s and Shimer’s Characters

Paragraphs 17 and 18 gratuitously assert that Shimer and Firth “cach had checkered .
pasts with prominent lailures” and that Firth had “prior unsatisfactory busincss expeﬁences and
lending disputes that cast doubt upon his integrity.” To the extent they are par’ticularized‘,‘ the's.é‘
asscrtions appear to be based solely on dishonest actions of other persons with whom Shimer and
Firth dealt as intermediaries. The CFTC should not be permitted to amend the complaint to add
gratuitous slurs on thé characters of Shimer and Firth.

B. Unwarranted Accusations of Fraod.

The rest of the new allegations against Iirth and Shimer are to the effect that they
knew or should have known that accountant Vemon Abérnethy’s certifications of Tech Traders’
trading results were fraudulent. This contention appears to be based solely on an underlying
contention that they “recklessly agreed” to a “highly unusual procedure” under which they relied for

ultimate verification of the trading results on Abernethy, who was hired by Murray and Tech Traders,



rather than on Shasta’s own accountant (4 22). The allcgations misleadingly characterize what the

PPM told the investors about the verification procedures; and they inexplicably ignore the role of
Shasta’s accountant, on whom Shimer and Firth relied to sn:t up reliable verification procedures.
1. Allegations of the Proposed Amended Complaint

The proposed amended complaint alleges ( 4) that Firth and Shirﬂer represented to
investors that all the trading was “reviewed and verified by an independent CPA", i. é., Aberﬁcthfi
and then alleges (tendentiously, and as though describing an arrangement that the .PPM di‘d‘no‘i
disclose to the investors) that they hired another CPA to purported]y receive the results f]’Ull'l‘llll
Abernethy and affirm them to investors, when “[i]n reality, Firth énd Shimer merely instructed this
sccond CPA to parrot the information Aberncthy had supplied. This CPA ldid‘ not perfonﬁ an .
indépcndent review. Firth and Shimer knew this second CPA did not perform an independent‘
review. FEquity, Firth and Shimer had no reasonable basis upon which to bellie\fe thaf ihe
performance information supplied to actual and prospective parﬁcipants had been verified”

In a similar vein, the proposed amended complaint elsewhere alleges ( 45) that
Equity, Shimer and Firth “knew that the performance ﬁgurés reported by Abernethy were not audited

.. failed to inform themselves of the précisc trading documentation that Abernethy reviewed ...

specifically knew that the balance of {unds verificd by Abernethy was meéningless in the absence
of verification that Tech traders held sufficient funds to repay all claims against the *super fund’ ...
either knew that the performance informa‘rioﬁ was materially inaccuraltclor had no reasonable basis
upon which to belicve that it was accurate ... represented ... that an independent CPA hgtd reviewed
and verified the trading performance based upon ... the brokerage statements .... [and] also

represented that |they] had retained at Shasta’s own expense another independent CPA *for the



purpose of venifying the profitability of Shasta’s investment with the trading company,’ even though

all this second CPA did was to receive the rate of return figures and restate them.”™
2. What the PPM Actually Said About the Verification Procedure.

The PPM, however, cxplained to the investors that Shasta’s accountant was going to
rely on information provided by another accountant, who would remain unidentified but was deemed
reliable by Shasta’s accountant, regarding what the trading company’s brokerage statement;d showed
(PPM at 12-14). It said that Shasta was going to rctain an independent certified public accounting
lirm (i.e. Putnam & Teague — not Abernethy), which was going to receive verification from another
independent certified public accounting firm local to actual trading operations (i.e., Aberncthy’s
firm) that the local firm had reviewed original brokerage firm statements for all U'adiﬁg activity for
gach month (PPM at 12).

The local accountant was going to verify the results reflected in the statements o
Shasta’s accountant in accordance with procedures agreed upon between the two accountanis.
Shasta’s accountant “can and will confirm to any Company member that it has performed standard
due diligenee and is satisfied as to the credentials and reliability of the CPA actually performing the
physical review of the original brokerage statements for all System trading.” The PPM stated that
the local accountant would not be verifying to Shasta’s accountant the aceuracy of the information,
but only that the information supplied accurately reflected what was on the broker statements. (PPM
at 13.) Moreover, the PPM stressed that Shasta’s accountant’s only role was to serve as a conduit
of information to be supplied by the local CPA who actually reviewed the statements (PPM at 14).

Thus, the PPM disclosed that Shasta’s accountant was not going to perform any



independent review, but merely relay information supplied by a local accountant whose credentials

and reliability Shasta’s accountant was satisfied with, and that that information was going to be

generated based on procedures agreed upon between Shasta’s accountant and the local accountarit.

. If this arrangement gave Firth and Shimer “no reasonable basis upon which o believe that the

petformance information supplied to actusl and prospective participants had béen verified,” as

alleged in the proposed amended complaint, ¥ 4, at least it was disclosed (o the inve.stdr's,. colntréu.y
to the impression fostered by the proposed amended complaint.

3. The Proposed Amended Complaint Ignores the Role of Shasta’s Accuuntaﬂt‘. |

'The proposed amended complaint é]lages that ‘Aberncthy “reported materially

inaccurate perlbrmancé gams, despite posscssing documents that disclosed huge tfading losses™ (Y

3 ﬁe “failed to conduct the agreed-upon procedures consistent with profcssi‘on‘al standards” (] 6'.0).;

. he “was not qualified 1o perform the agreed upon procedures engagement”, which was pltaturlj)l

designed in the first place, and he “failed to inform Equity, Firth, Shimer and others about IhEse

material .deﬂciencies in the engagement” (7 24). Strangcly, however, the proposed amcnded

complaint makes no reference 1o Shasta’s accountant’s failure to inform her own clients — Equity,

Firth and Shimer -- that the procedures they relied on her to work out with Abernethy to protect their

interests werc flawed.

It goes on to allege that Abernethy reported as trading gains amounts that actually

represented new funds being invested, despile Shasta’s héving specifically expressed concern that

the results not be skewed in this {ashion; that Murray and Tech Traders suppled incomplete

information to Abernethy; and that Abernethy actually received documents that on their face showed

P



substantial losses, and was notified about losses by a principal of one of the Sterling entities (11 25-

26).

The proposed amended complaint presents Shasta’s acéauntant as a mere puppet of
- Shimer, who is tendentiously alleged to have “instructed this sccond CPA to parrol the infor_mation
Abernethy supplied” (1 4), developed the agreed upon procedures with Murray and Aberﬁethy M
23, 31), “coordinated the activitics of Abernethy and a second ‘Certified Public Aqébunting ‘Firrﬂn’
retained by Equity” and “coached the second CPA on how to handle questions posed bﬁ pc;tential '.‘
and actual participants” (f 31) — as though Shasta’s accountant (who is never even idcntiﬁed.by” ‘
‘namc, let alone made a party to this action) had no pro [cssional responsibilities to Shimer, Firth and
Shasta's investors, The proposed amended complaint thus unfairly seeks Lo shift to Shimerand Firth
the professional responsibilitics of Shasta’s accountant, and then charge them with the accountant"s"‘ '
incompetence and derelictions of duty.

C. Leave to Amend Should Be Denicd As to Equity, Firth, and
Shimer Basced on Bad Faith, Undue Prejudice and Futility.

Leave to file an amended complaint “shall be freely given when justice so requires,”
Fed R.Civ.P. 15(a), and should not be denied unless there is evidence of undue delay, bad faith,
undue prejudice Lo the non-movant, or futility. Foman v. Davis, 371 1).8. 178, 182 (1962). in this
case, bad faith, undue prejudice to Equity, Shimer and Firth, and futility of amendment are all
present.

A district court does not abuse its discretion in denying a motion to amend when
amending the pleading would be a fulile act. An arnendmem is a “futile gesture” if the amended

pleading could not survive a motion for summary judgment. Wilson v, American Trans Air, Inc., 874

3



F.2d 386 (7" Cir 1989Y; Roihv. Garcia Marquez, 942 F2d 617 (9" Cir.1991). Refusal is also proper

“where the party moving to amend has not shown that the proposed amendment has substantial
merit.’” Rodgers v. Lincoln Towing Service, Inc., 771 F.2d 194, 204 (7 Cir. 1985)(quoting Verhein
v. South Bend Lathe, Inc., 598 F.2d 1061, 1063 (7th Cir.1979)). See also Figgie Intern. Inc. v.
Miller, 966 F.2d 1178, 1181 (7" Cir.1992)(“Figgie's request to amend was also taken in bad faith.
Not only did Figgic mischaracterize, and continues to mischaracterize the plainly irrelevant Arthur
Andersen memorandum, but it {ailed to introduce any relevant evidence to support its requcst to
amend.... Given the abhsence of supporting evidence, Figgic's request for leave to amend was
baseless and made in bad faith.™)

[11 this case, the allegations of the proposed amended complaint that accuse Equity,
Shimer and Firth of fraud in connection with the verification procedurcs are based on blatant mis-
characterizations of the representations on this subject contained in the PPM, and [urther show bad
{aith n their studious and unjustifiable efforts 1o airbrush Shasta’s accountant out of the picture.
Shasta’s accountant is not even ref"errod to by name. These allegations could not survive a motion
for summary judgment and reck of bad faith, as do the gratuitous references (o Shimer’s ;md Firth's
supposed “checkered pasts” and to I'irth’s “prior unsatisfactory business experiences and lending
disputes” supposedly “cast[ing] doubt upon his integrity.” Firth and Shimer also are clearly
prejudiced by such allegations, particularly after they consented to the issuance of a preliminary
injunction against them. The motion to add these allegations against Shimer and Firth should be

| denied.



D. Conclusion

For the foregoing reasons, Plaintiff’s motion should be denied insofar as it secks to
add paragraphs 4 (fourth through ninth sentences), 17, 18, 22 (third sentence), 23 (first scntence),

31 (eighth sentence) and 45 (second through fifth and seventh through minth sentences) in the

proposed amended complaint.

Dated: New York, New York
Tuly 9, 2004

Respectfully submitted,
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CERTIFICATE OF SERVICE

I hereby certify that on July 9, 2004, I served the within MEMORANDUM IN

OPPOSITION TOMOTION TO AMEND COMPLAINT on the below-named attorneys by mailing

* true and correct copies of said documents to them at the addresses indicated below:

Elizabeth M. Streit, Esq.

Commodity Futures Trading Commission
525 West Monroe Street, Suite 1100
Chicago, IL 60661

Stephen T. Bobo, Esq. (Receiver)
Bina Sanghavi, Esq.

Raven Moore, Esq.

Sachnoff & Wecaver, Ltd.

30 South Wacker Drive, Suite 29(0)
Chicago, 1L 60606

ATUSA Paul Blaine, Lisq.

District of New Jersey

Camden Federal Building & US Courthouse
401 Market Street, 4™ Floor

Camden, NJ 08101

Matthew H. Adler, Esq.
Jeffrey A. Carr, Isq.
Pepper Hamilton LLLP
Princeton, NI 08543

Cirino M. Bruno, Esq.
Gusrac,Kaplan & Bruno, PLLC
120 Wall Street

New York, NY 10005

Dated: New York, New York
July 9, 2004

Paul M. Hellegefs (PH-1073)
MENAKER & HERRMANN, LLP
Attorneys for Defendants Equity
Financial Group LLC, VincentJ. Firth
and Robert W. Shimer

10 East 40th Street

New York, New York 10016

(212) 545-1900



