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A UNITED STATES DISTRICT COURT
.. SOUTHERN DISTRICT OF FLORIDA -

© COMMODITY FUTURES TRADING COMMTSSTON,‘- ._ ;f:;
~ APINE COMMES .cw-mnmm_ S
PlanGfl oD%
. - |MAGISTRATE jUDGE
. o - SELTZER ~
GIOVANNI FLEURY and | - 7

GIOVANNI FLEURY INVESTMENTS, INC.,

Defendants.

COMPLAINT FOR INJUNCTIVE AND OTHER EQUITABLE RELIEF AND FOR
CIVIL PENALTIES UNDER THE COMMODITY EXCHANGE ACT

I. SUMMARY
-1 . From at least Deoember 21,' 2000, and continuing to the present, defendants
Giotrapni Fletlry (“Fleory ") and Giovanni Fleury Investments, Inc. (‘GFI”) (collectively, the
“Defendants™), solicited and accepted funds from retail investors to engage in speculative trading |
of foreign currency futures contracts in violation of the Commodity Exchange Act’s prohlbmons
, agamst fraud and the offer and sa]e of 1]]egal off- exchange forelgn currency futures contracts
2. By falsely representmg to potentlal customers that, mter alia, Defendants had
' developed a tradmg system that generated substantial proﬁts and minimized nsks and by fmlmg

© to t_h'sc]ose that Defendants had lost a substantial amount of the funds invested by customers,

" Defendants induced retail investors to invest nearly $2 million.

3. Because the transactions oﬁ'ered by Defendants are not conducted on or subject to '

the rules of a board of trade designated or registered by the Commodity Futures Trading
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: Commxss:on (“Céinmiéﬁoh’;) as a contractmarketordenvatlves transactlon '&&dﬁoﬁ faéiﬁty u
fo'r' such éommOdity, or éieéute& or Cdnéummatéd by §r through a c.ont'ract markét,Defendants
V have wolated Section 4(a) of the Commodlty Exchange Act (“Act”), as amended by the
| ,'Commodlty Futures Modermzatlon Act of 2000 (“CFMA”), 7U.S.C. § 6(a) (2000).
| | 4. Fm'thelmore Defendants have wolated Sechon 4b(a)(2) of the Act 7 US.C. §:' g
6b(a)(2) and Commlssmn Regulations 1. 1(b)(1), (2), and (3), 17 C.F.R. §1.1(b)X(1), (2), and (3) _ |
(2002) by making material mlsrepresentatlons and omissions, including m]srepresentmg the |
| hkelihood of profits, falh_ng to disclose the risks associated with trading foreign cwirency futures
contracts, and failing to disclose. the losses of prior customers. In addition, Dcfendant Fleury, as
the controlling person of GFl, is liable for GFI’s violations of Section 4b(a)(2) of the Act
“pursuant to Section 13(b) of the Act, 7 U.S.C. § 13¢(b), and Commission Regulations 1.1(b)(1),
" (2), and (3), 17 CFR. § 1.1(b)(1), (2), and (3). GFlis liable for the acts and omissions of its
‘agent, Fleury, by operation of Section 2(aX1)(B) of the Act, 7U.S.C. § 4 (2001).

Accordmgly, pursuant to Section 6¢ of the Act, 7 U.S.C. § 13a-1, the Commission
brmgs this action to enjoin Defendants’ unlawful acts and practices, to bar them from engaging
in any commodity-related activity, and to compel their compliancé with the Act and the
Commission’s Regu]ati&ns. In additibn, the Commission seeks civil monetary penalties,
remedial aﬂcil]&y relief including, but not iimited to, an accounting, restitution, disgorgeinent, |
. pre-judgment and post-judgment interest, and such other relief as this Court may deetn necessary
-..or appmpliate. Unless restrained and eanined by this Court, Défendaqts are likely to cohﬁnue to
~ engage in the acts andA practices alleged in this Complaint or in similar acts and practices, as

more fully described below.
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L JURISDICTION AND VENUE ‘

N t, . 6 Thls Court has _]\II'ISdICthll over the subject matter of tlns actlon and all partles N

E " .hereto pm'suant to Section 6¢c of the Act,7US.C. § I3a-1 Wthh authonzes the Comnnssxon to

- . seek m_]unctxve rehef agamst any person whenever it shall appear that such person has engaged, _

' _1s engagmg or is about _to engage in any act or practice constntutmg a violation of any prowsmn
of the Act or any rule, regulation or order thereunder. Section 2(c)2)(B)(3) and (ii) of the Act, 7

- US. C. § 2, grants the Commission jurisdiction over certain transactions in forei gn currency that

" are contracts for the sale of a commodlty for future dehvery, including the transactions a]leged in

this Complamt.

7. Venue properly lies with this Court pursuant to Section 6¢(e) of the Act,
7U.S.C. §13a~ l(e), in'that the Defendants transact business in thls district, and the acts andv
.practices in' violation_e—f the Act occurred, are occurring or are about to occur within this district,
among other places. |

III. THE PARTIES

8. Plaintiff Commodity Fntures Tra(iing Commission is the independent federal
| : _regulatoﬂ agency charged with the administration and enforcement .Of _the Act, 7 USC §§let
' seq.~and the Regn]ations promulgated thereunder, 17 CFR. §§ 1 et .ee'q_. .

. . Defen_dant Giovanni Fleury (“Fleury™) is an individnal rmldmg in the State of

-. Florida. Fleury transacts business in the Southern District of Florida, including but not limited B
to, maintaining an office and depositing and maintaining investor finds in bank accounts in.
Flonda. Fleury has never been registered in any capacity with the Commission |

10. Defendant Glovannl Flenry Investments, Inc. (“GFI”), was mcorporated in |

: ‘Flonda on October 16, 2002 by Fleury, who is its sole owner and president. GFI’s address is
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1580 Sawgrass Corporate Parkway, Smte 130 Sunnse F]onda 33323 GFI was prevrously

o reglstered as a New York corporatlon on or about February 7, 2000. GFI currently transacts

: rbusmess in the Southern District of Flonda. GFI has never been reglstered in any. capac1ty w1th
" "'the Comrmssron - 5 | _
| V. FACTS
| A. Offer and Sa]e of Illegal Forelgn Currency Futures
| 11.  Section 2(c)(2)(B)(1) and (11) of the Act provides that the Commrssron shall have
Junsdrchon over an agreement, contract or transactlon in foreign currency that isasaleofa-
commodity for future delivery, so long as the contract is offered to, or entered into w1th, a
. pexson that is not an eligible contract participant” unless the counterparty or the person oﬂ’enng
| to be the counterparty, is a regu]ated entlty, as enumerated in the CFMA.
12.  Section 1a(1 2)(A)(xi) of the Act, 7U.S.C. § 1, defines an eligible contract
participant as an individual who has total assets in excess of : a) $10 rnillion; or b) $5 million and
. who enters the transaction to manage the risk associated with an asset owned or a liability
incurred, or reasonably likely to be owned or incurred. Some, if not all, of Defendants’
customers and prospecﬁw;e customers were not eligible contract participants and neither of the
‘Defendants were regulated entities as enumerated :in the CFMA. |
4 13. From December 21, 2000 to the present (“the relevant time penod”), the
D' Defendants offered to the reta:l pubhc and entered into with the retail public, foreign currency
futures contracts that were e entered into for the purpose of speculation on price changes.
14. Defendants pmport to offer contracts m “ aslt” and “spot” foreign currency t"o.'
" retail investors, wlnch in reality are illegal off-exchange futurw contracts. The foreign cmrency

contracts that Defendants offer and sell are futures contracts because they have the
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‘ characteristics indicative of a futures contract. For instarice; the price to enter into these

' contracts is set at the outset of the contract and the contracts ca'n'h'g held open indefinitely.

_MOIeovhr,"the' 'I')Aefem-’lants;'_sp,evciﬁ'céﬂlsl state on their ’Wehsite that 'ihe foreign cutrency contracts
. are hof for deiiVer;', and thé cohtracts are closed solely by cash offset.
B. - Fraudn]ent Solicltatlons |
15 Dunng the relevant time penod the Defendants sohc1ted through the Internet
website www.ﬂleuiy.com, members of the general public to open foreign eXchange ﬁltures :
~ trading accounts. During this time frame, the Defendahts have induced over 40 customers to
invest nearlj $2 million. |
16.  The Defendants represented on the website to customers and prospective
- customers that Fleury had developed a trading system called “Giovanni Fleury Reversal Poihtl&
Time System and Strategy” that maximized profits and minimized risks. The Defendants made
| the following statements on the website: |
(@ “This system helped to determine market direction over 70% of the time.
‘ This is a big help in making good trading decisions.”
(h) o ‘This system helps to maké the right trading decision over 70% of fhe_
ﬁmé;» S

() “[The system] minimizes and almost eliminates the risks of one: being in

the wrong direction and two being caught in the middle of amove, evenif |

one is right in the overa]l dlrectlon

*' (d) “Retums of at least 25% per week or even per trade can be achleved usmg o

this system and strategy.”



@ ;‘What'if you couldﬁnd away torexhbvé’mbstof the guwswork from . »
_ t'radjng? And whatif you co"ul'& figure out exactly when and where to get |
[ into abuy or sell position at least 70%-80% of ﬁle_timé? Would it notbe

- v to yoin'ad?anfage if it hé]ped you to 'rixake money?”

® ““We target a minimum of 10% retum per month. This'isnOtourihaxiin'uin; .

target”

(g) : ;‘,Over time the markets have become predictable, we can look at hi'stérical '
data to see the date and time tl;at something has happened; by studying A'
that infénﬁation it can help us predict with great accuracy what is going. to
happen and at what time.”

(h) “TheRPT system and strategy ﬁg:lps to give an indication of exactly when
and where to buy or sell any comniodity, currency or stock in order to
make a profit.” |

17. Dunng the tirne'bthese statéments w¢r¢ posted on the GFI Websité; Fle\}ry, who
dlrected all trading for GFI, suffered trading losses in excess of 80%.
1:8'7 The Defendants al’s6 made matenial misr_epr&sent’ationé on the website regardiﬂg |
_tl_lé c'ommiss'io;ié _Charged to the'cu-stomt:_r's. In a chart on the ﬁebsite entitled “.(,;dnservaﬁve”-the |
| - Defendants demonstrate how, pmf(;nedly, aA cﬁstomet_with a $5,000 account and a $1,000
margin posiﬁon, trading over a one month penod, ends the month with an equity balﬁnce of
$9,000. This is achieved, mco@g to the Defendahts, by “rebating” 50% of the commissions
charged to the -éust()m'e.r. | |
| 19. The j)efendants, however, fail to disclose ﬁmt the chart does not subtract from tﬁe
. equity baiancé the $8,000 in commissions Defendahts charge the customer for that mouﬂi,
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wh:ch, 1f mcluded n the chart, would show an actnal net eqmty balance of $1 OOO not $9; OOO
The <chart fraudulently mduces the customer to beheve that, even W1thout makmg proﬁts mdmg, . |
the “rebates w111 result in an addltxonal $4, 000 a month in eqmty in the customer s account In

~ fact, however, once tbe Defenjdants charge $4,000 in commissions from the customer’s $5,000 .
account, the customer is left with only_$1;000'in equity.

C.  Customer Losses o

20.  GFI customers execute a Customer Agreement that includes a Managed Account ;
Power of Attorney secﬁon that authorizes GFI with “full power to buy, sell, give orders, and
enter into contracts for the purchase and/ or sale of foreign cun'ency in th]S account with [GFI}.”

21.  After customers execute the Customer Agreement, the Defendants instruct
customers to send their ﬂmds to a GFI bank account in Florida-.

22, From the time period October 2000 to October 2001, the Defendants placéd retail
customer funds into foreign currency futures trading accounts in GFI’s name at Forex Capital
Markets (‘FXCM”). In trading approximately $3 million in eustomer funds in the FXCM _
account over the life of the account, the Defendants lost over $1.6 million.

23.  From March 22, 2002 to May 3, 2002, the Defendants had an account under GFP’s

- name at Global Futures and Forex Trading (“GFT”). The Defendants placed $5,508 in customer
funds into -foreign currency trading account m GFI’s name. The Defendants 'proceeded to lose "
~$3,263 in a span of approximately 5 weeks. | |

24. From May 22,2002 to the present, the Defendants depos1ted approxxmately

| . '$3,50,931 in customer funds at anew account in GFI’s name at FXCM. To date, Defendant_s

have lost $271,842 of these customer funds as a result of their trading. ' | -



25. In sum, the Defendants' tradmg reoords show that from Apnl 2000 fo the prmt ¢ P

' they had consistent losses totaling approXImately $2,332 551.38 of the approxnnately
, $2,910,7_00.48 in customer fuﬂds ‘deposxtgd into these trading accoupts, reflecting a loss rate of |
. -approximately 80.14 percent. The Deferidants continue until the present time to maintain their -

website with its misleading stateents despite suffering significant trading losses.

V. VIOLATIONS OF THE COMMODITY EXCHANGE ACT AND COMMISSION
REGULATIONS

COUNT I

VIOLATIONS OF SECTION 4b(a)(2) OF THE ACT and REGULATION 1.1:
FRAUD BY MISREPRESENTATION AND OMISSION.

26.  Paragraphs 1 through 26 are re-alleged and iﬁcorporated herein.

27.  Beginning in at least December 21, 2000, 'De'fendants engaged in the conduct
described in paragraphs 1-26 above in or in connection with orders to make, or the making of,
contracts of sale of commodities for futuré delivér’y, madé, or to be made, for or on behalf of
othelf pérsons 'whe;e such contracts for ﬁiuh'e delivery were or may be used for (a) hedging any
tranaactionin interstate commerce in such coﬁlmodity, or the products or byproducts thereof, or
(b) determining the pﬁcé basis of any transaction‘in interstate commerce in such comm'odify, oa_
(c) delivering any such commodity sold, shipped or received in interstate c’omnknce for the
’ fﬁlﬁﬂment thereof. |
28. . By the conduct described in Paragraphs 1-26 above Defendants cheated or
| deﬁ'auded or attempted to cheat or defraud the pubhc and wﬁlﬁllly deceived or attempted to -
cheat or defraud investors or the pubhc by, among other things, matenally misrepresenting to

prospective or actual investors the likelihood of profiting by becoming a GFI customer,
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mmnmzmg the inherent nsk of_i&ss 'aeeoerate w1th tra(hng ﬁltures, andfarlmgtodlsclosethe i .
substantial losses that Flet:ry/GFI actually incurred Whife‘represenﬁng that enormous profits s
could be achie?ed. Defendants therefore violated Section's 4b(a)(2) of the Ac't,‘7 US.C. §§ -
6b(a)(2) (2001). | | . o | - |

29._ V By the conduct alleged in Paragraphs 1-26 above Defendants dlrectly or
indirectly, in or in connection with any account, agreement, contract or transaction in foreign
'curre'ncy futures, cheated or defrauded or attempted to cheat or defraud, willfully made or caused
to be made false reports or records o_r caused to be entered any false record, or willfully
-deceived, persons who are not eli gﬂ)le contract participants pursuant to Section la(iZ) of the |
Act, 7 U.S;C. §1a(12) (2001). Defendants therefore violated Commission Regulation 1.1, 17
CFR. §1.1(2002). | |

30. Each material misrepresentation or omission, and each willful deception made
during the relevant time period, including but not limited to those specifically alleged herein, is-
~ alleged as a separate and distinct violation of Section :4b(a)(2) of the Acr and Regulation 1.1.

31. GFI_ is liable for the foregoing acts and omissions of its agent, Fleury, by
operation of Section 2(a)(1}(B) of the Act, 7 U.S.C. § 4 (2001).
' 32. Fleury is liable under Section 13(b) ofthe Act, 7 USC. § 13c(b) (2001), for the
foregomg acts and ormssmns of GFI Fleury actually exercised control or possessed the - |
authority to exercise control of GFI, and did not act-in good faith or knowingly induced, dlrectly
or indirectly, the acts constituting the violations of the Act and Regul_ations.

- COUNTIT

| VIOLATION OF SECTION 4(a) OF THE ACT:
OFFERING AND SALE OF ILLEGAL FOREIGN CURRENCY CONTRACTS



33, Paragraphs 1 through 26 are re-alleged and iﬁéorpdﬁtgd herein. .~

34. The commodity contracts offered and entered ihfo by Defendan‘ts_iéfe conlracts 'fo-r' : |
the sale and purchase of foreign currencies for future delivery, =c¢nhhbﬁ1y known asﬁltmes _

‘contracts. | | |
35.  The foreign currencies that are the subject Q_fﬂig futures contracts offered and - "
“entered into by Defeﬁdants are commodities as déﬁned by Séﬁtiqn 1a(4) of the Act, 7 ﬁ.S.C.- |

§1a(4) |

36.  During the relevant period, thé Defendants oﬁ’efed to enter into, entered i_nto‘,-
executed, confirmed the execution of and conducted an office or busiﬂe#s in the United States for

| the purposes of soliciting or accepting ordérs for, or otherwise dealing in, transactions in, or in
-connection with, contracts for the purchase or sale of a commodity for future delivery with non-
 eligible contract participants.

37.  Such transactions have not been conducted on or»subj'ect to the rules of a board of
trade, which has been designated by the Commission as é contract market or déﬁvati’ires |
transaction execution facility for such commodity. Such transactions have not been executed orr .

.consummated by or through a member of such conﬁ’act market. Therefore, the Defendants have
violated and aré violating Section 4(a) of the Act, 7 U.S.C. § 6(a) (2001) (“Sectioﬁ 4(a)”). |

'38. Each oﬁ'er to enter into, entrance into, and execuﬁon, confirmation, sblicitation or )
v accep_té’nce of an order foi', a contract fof the'purghase or sale of a commodlty for future delivery ' -
made during the relevant time period is alleged as a separate and distinct violation of Section
4(2) of the Act. | |

39.  GFlis liable for the féregoiﬁg acts and omissions of its agent, Fleﬁry,‘v'by :
operation of Section 2(a)(1)(B) of the Act, 7 U.S.C. § 4. |
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40. . Fleury s liable under Section 13(b) of the Act, 7 U.S.C. § 13¢(b), for the- EER A

- foregoing aéts and omissiéns of GFL F]eury actually exercised control“of'poSsessed.'the‘: e

__.authonty to exercise control of GF1, and d1d not act in good faith or knowmgly mduced, dlrect]y o

~or mduectly, the acts constituting these violations.

V1. RELIEF REQUESTED

'WHEREFORE, Plaintiff respectfully requests that thJS Court, as authonzed by Sectlon 6c

of the Act, 7 U.S.C. § 13a-1, and pursuant to its own equitable powers, enter:

1. ordersrof preliminary and permanent injunctidn prohibiting defendants GFI and
Fleury, and any other person or entity associated with them, inclﬁding any
successor thereof, from engaging in conduct violative of Section 4_(a) of the A.ct, 7
U.S.C. § 6(a), and defendants GFI and Fleury, and any other person or-entify
associated with them, including any successor thereof, from ehgaging in conduct
violative of Section 4b(a) of the Act, 7 U.S.C. § 6b(a) and Commission
Regulation 1.1, 17 CFR. § 1.1;

2. an order directing Defendants and any successors thereof, to disgorge, pursuant to
such procedure as the Court may order, all beneﬁts récei\{ed from the acts or
practices which constituted violations of the Act, as deswﬂ;ed herein, and interest
thereon from the daté of such violatioﬂs; |

3. an order directing Defendants to make full restitution io every investor whose
funds were received by themn as a result of acts and practices which constituted
violations of the Act, as descnbed berein, and interest thereon from the date of

-such violations;
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4. anorder directing Défendants to pajr a civil monetary penalty in the amount of not - o S

more -than the higher of $120,000 for each violation, or triple the monetary gaifito -
Defendants for each v101at10n of the Act; - o

5. © - an order requiring Defendants to pay costs and fees as penmtted by 28 U. S C §§

" 1920 and 2412(_a)(2), and
6. such other and further remedial ancillary relief as the Court may deem _

appropriate.

Respectfully submitted,

Uuwfé’ /de«~

Peter Haas, Senior Trial Attorney
Florida Bar No. A5500182 _
Wendy Z. Woods, Senior Trial Attorney
Florida Bar No. A5500706
Ghassan Hitti, Trial Attorney
B Florida Bar No. A5500707
Division of Enforcement
Commodity Futures Trading Commission
Three Lafayette Centre, 1155 21* Street, N. w.
Washington, D.C. 20581
(202) 418-5402 telephone:
. (202) 418-5538 facsimile

Date: ?Luu;/ c?/ 2003
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