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UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

Commodity Futures Trading Commission,
Plaintiff,
Y.

Rabb Sabin, an individual; and Art Smith,
an individnal,

Defendants.
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CASE NO. SA CV 00-0940 DOC (EEx)

GRANTING

R
PLAINTIFF’S MOTION FOR ENTRY

OF A DEFAULT JUDGMENT AND
DISCHARGING THIS COURT’S
JANUARY 23, 2001, ORDER TO SHOW
CAUSE

Before the Court 1s a motion for entry of default judgment brought by Plamntiff Commodity

Futures Trading Commussion (“CFTC”). Defendants Rabb Sabin and Art Smith, agammst whom the

judgment 1s sought, have falled to answer 1 this action and have pot filed any papers with the Court

concernumg the motion. After consideration of the moving papers as well as other papers on file mn this

matter and oral argument on February 26, 2001, the Court GRANTS the motion.

BACKGROUND
On 2 motion for default judgment, the Court takgs asERTEER t@;ﬁ}h@fﬂgﬂed allegationms-Qf
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fhe complamt. Fed R. Civ P 8(d). Under thus standard, the facts of tius case are as follows Plamtlfi
CFTC is the mdependent federal regulatory agency empowered 10 enforce the provisions of the
Commodity Exchange Act (the “Act™, 7 USC §1erseq, and the regulations promulgated thereunder
(the “Regulations”). 17CFR.§11etseq Defendants Rabb Sabin and Art Smuth, d/b/a Westar
Financial Services, The Cash Nursery (“TCN”), www the-cash-nursery ¢om, have never beenl regstered
with the CEFTC in any capacity Defendants, while operating as commaodity trading advisors, have made
and are making material misrepresentations concernmg the followng: (1) the profitability of their actual
commodities trading using TCN’s trading methodology, (2) the presentation of hypothetical trades as
actual trades, (3) their trading backgrounds, and (4) customers’ ability to VIEW TCN’s actual trades
before TCN places them. Compl §2 These actions violate §§ 4c(b) and Aa(1) of the Act and §%§
4.41(a)-(b) and 33 10 of the Regulanons.

On September 26, 2000, Plawntiff filed a complant for equitable relief and civil penalties undet
the Act. On October 10, 2000, Defendants, through their counsel, waived service of the sumumons and
acknowledged receipt of the Complawnt. On QOctober 27, 7000, Defendants consented to the entry of 2
preliminary mjunction. On December 22, 2000, the Clerk of thus Court entered a default pursuant to
Federal Rule of Civil Procedure 55(2) On January 23, 2001, an Order to Show Cause 1¢. Dismissal for
Lack of Prosecution was isened by this Court Plamff's Motion for Entry of Default Judgement 18

sufficient to discharge the January 23, 2001 Order to Show Cause.
II.

DISCUSSION

The Court exercises federal question jurisdiction OVeT Plaintiff’s claums under the Act pursuant to
7U.8 C. § 132-1(a) and 28 U.SC §1331
A. Legal Standard

Federal Rule of Civil Procedure 55(b) governs the entry of default judgments. When a party’s
claim is “for a swin certamn or for a sum which can by computation be made certamn,” the Clerk may
deternune the amount of the judgment and enter judgment of that amount. Fed R Civ. P. 55(®)(1)-
When the amount of 2 party’s claim 15 ot a sum certain, the party seeking 2 defautt must apply to the
court. Fed R Civ. P. 55(b)(2) Inentermnga defanlt judgment, 2 court usually considers and determines
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the amount of damages, but :t takes as established that the party in default is m fact liable to the
prevallng party See Geddes v United Fin Group, 559 F 2d 557, 560 (Sth Cir 1977) (“The general rule
of law is that upon default the factual allegations of the complaint, except those relating to the amount of
damages, wilt be taken as true.”), TeleVideo Sys, Inc v Heidenthal, 826 F 24 915,917-18 (9th Cir
1987) Courts 10 the Nimnth Circuat carefully analyze the followng factors i determining whether 10
enter a default judgment (1) the possibility of prejudice {0 the plamntiff; (2) the ments of the plaintiff’s

substantive claum; (3) the sufficiency of the complant, (4) the sum of money at stake 1n the action; (5)

the possibility of a dispute concerning material facts, (6) whether the default was due t0 excusable

neglect; and (7) the strong pohicy favenng decisions on the merits Fitel v McCool, 782 F 2d 1470,
1471-72 (9th Cix. 1986). Under thus standard, default judgments are more often granted than demed
PepsiCo, Inc, v Trumnfo-Mex, Inc , 129 FRD 431,432(C D Cal 1999) (citing Exel).
B. Application

An analysis of the above factors reveals that a default judgment 18 warranted m this case. Further
delay 1n thus case would prejudice Plamntiff's abihity to locate witnesses and marshall evidence.
Moreover, Plamtiff has made a compelling showing that Defendants violated the Act and the
Regulations by making false statements to customers regardmg their trading activities and career
backgrounds. The Complaint, along with supporting declarations and investigative testmony,
gufficiently alleges fraud and demonstrates that Defendants’ fraudulent achvily violates §§ 4c(b) and
40(1) of the Act and §§ 4 41(2) and (b) and 33 10 of the Regulauions  In swor mnvestigative testimony,
Defendant Smith admitted malong misrepresentations as to Defendants’ actual trading and profitability.
Obie Decl , Ex. 2, Qith Tr. at 55.13-17 Defendant Sabm adnutted to making false statements about
poOssessIng ann M.B A degree and being a Vietmam war veteran. Obie Decl., Bx. 1, Sabm Tr. at 155.17-
156.9. In addition, Plaintiff’s well-pled complaint and supporting evidence demonstrate that there is
little likelthood of there being a siguificant dispute as to the material facts involved. Thereis alsono
evidence to suggest that Defendants’ fatlure to defend was due to excusable neglect While the amount
of money at stake this action is sigmficant, the amount 1§ not s large that 1t outweighs the other
factors. The above considerations demonstrate that a default judgment 18 proper

Plamtiff has fulfilled the procedural requirements of Rule 55 and Local Rule 14 12 for entry of a
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default judgment. Local Rule 14 12 requires a party seeking a default judgment to submit a declaration
setting forth the procedural history of the default, that the party default 15 not an wnfant or incompetent
persorn, and that the Soldiers’ and Sailozs’ Civil Relief Act of 1940 does not apply. Pursuant to Local
Rule 14.12 1, notice must be gtven to the defaultung party regarding the motion and the amount
requested  Plaintiff submitted a sufficient declaratton detailing 1ts compliance with these requirements,
and Defendants were served with the motion and 1ts supporting documents on February 1, 2001. Obie
Dec], 9 4-9.

Plamtff requests six forms of relief, each of which will be discussed i turn,

1. Restitution

Plamtiff requests an order requnng Defendants to pay $384,771 25 1n restitution. This amount
is based on Defendants’ response to civil mvestigative interrogatory number 6 propounded by Plaintiff
Obie Decl , Ex. 3. The $384,771.25 amount 1s the total gross sales revenues for 1996, 1997, 1998, and
1699.

Plamntiff’s Complaint specifically seeks restitution, but 1t does not allese a dollar amount
Federal Rule of Civil Procedure 54(c) states that a judgment by defauit cannot exceed i1 type or amount
the relief demanded in the complaint. While Rule 54(c) appears to be straightforward, thereis a
significant difference of opinion as to whether Rule 54(c) should be apphied broadly or strictly. See 10
Charles Alan Wright et al., Federal Practice and Procedure § 2663 (3d ed. 1998) The rationale behind
a strict application of Rule 54(c) is that a defaulting defendant 15 only on notice of the amount sought i
the original complaint, and thus 1t would be unfarr to surpnse the defendant with a larger or different
type of award, See Fong v United States, 300 F 2d 400 (Sth Cir. 1962) (applying Rule 54(c) strictly by
holding that actual damages were unavailable as part of a default judgment when the ongmnal petition
only sought hquidated damages). Other cases, ncluding a leading Second Circuit case widely cited by
other courts, favor a more flexible approach, one that looks to whether the defaulting defendant had
adequate notice of the damages sought. Au Bon Pan Corp. v Artect, Inc., 653 F.2d 61, 65-66 (2d Cr.
1981) (holding that when a defaulting defendant 1s put on adequate notice as 10 the type of damages
sought, courts should afford relief on the ments rather than focusing on technical procedural concems).

Both Fong and Au Bon Pain are concemed with a difference as to the type of damages, not the




amount of damages. The Court was unable to locate specrfic authority as to the 1ssue of amount of
damages. In the circumstances of this case, the Court will allow Plamtiff to recover restitution even
though the Complamnt does not allege a specific dollar amount In the Complaint, Plamtiff clearly
requested restitution to every customer of Defendants i the amount of the funds received or utibized m
violation of the Act and Regulations The exact amount of such restitution was umquely within
Defendants’ knowledge. In responding to the civil mterrogatories, Defendants themselves produced the
$384,771 25 figure. In domng so, Defendants were put on notice that the amount sought for restitution
would be approximately $384,771.25 The Court concludes that Defendants had constructive
knowledge of the amount demanded This unique situation warrants a broad interpretation of Rule
54(c). Therefore, restitution shall be ordered 1n the amount of $384,771.25

2. Disgorgement

Plaintiff also seeks disgorgement 1n the same amount as sought for restitution, $384,771.25 A
district court has broad equity powers to order the disgorgement of a defendant’s “iil-gotten gams.” SEC
V. First Pac Bancorp, 142 F 3d 1186, 1191 (9th Cir 1998) However, the Court declines to do so m this
situation  Plamtiff has not established that Defendants’ profits from their 1llegal activity amount to
$384,771.25 That amount was the Defendants’ gross sales revenue from 1996 to 1999 Obie Decl., Ex.
3. Inrespense to civil interrogatory number 7, which asked for Defendants’ total net profits from 1996
to 1999, Defendants stated that the amount was SO 00. Plamntiff has not submitted any other contrasting
evidence ‘While Defendants likely profited from their illegal activity, the evidence provided by Plaintiff
does not establish that $384,771 25 1s a reasonable estimate of such profits Furthermore, the purposes
of disgergement will be furthered by the other remed:es obtained m this action The restitution award
will deprive Defendants of their gross sales from 1996 to 1999 and return those funds to defrauded
customers In addition, the civil penalty and permanent mmjunction will deter Defendants, and simular
offenders, from engaging 1n such activity in the future

3. Civil Monetary Penalties

Plaintiff seeks a civil monetary penalty of $1,154,313 75 pursuant to 7 U S.C § 13a-1(d). This
provision of the Act provides that courts have junsdiction to impose a civil penalty in an amount “not

more than the lugher of $100,000, or triple the monetary gam to the person for each violation.” The
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31,154,313 75 figure was calculated as three tunes the $384,771 25 amount sought for restitution. As

discussed above, Plamtiff has not made an adequate showing that Defendants® monetary gam from the

 1llegal activity amounted to $384,771 25 Accordingly, using that figure in calculating the civil penalty

18 improper However, the Court does find that a penalty 1s warranted tor Defendants’ fraudulent
violations of the Act Because the actuai amount of Defendants’ monetary gam 1s unclear, the Court will
mpose a eivil penalty of $50,000 on each Defendant.

4. Permanent Injunction

Pursuant to 7U S C, § 13a-1(a), Plamnt:ff seeks to permanently enjomn Defendants from
defrauding persons 1 violation of the Act An myunction prohibiting a party from violating the
provisions of a statute 15 appropriate when there 15 a ikelihood that, unless enjomned, the violations will
continue. CETCv. Co Perro Mizg Group, Inc , 630 F 2d 573, 582 1.16 (9th Cur. 1982) Further, a
district court may properly infer a likelihood of future violations from a defendant’s past unlawfi]

conduct, CFTCv Brnsh Am Commodsy Options Corp , 560 F.24 135, 142 (2d Cur. 1977).
Defendants’ fraudulent activities were willful violations of the Act perpetrated as part of an ongoing
busmess. In order to ensure that Defendants do pot fngage m sumilar activity in the future, a permanent

injunction »s warranted.

5. Costs

Plamtiff also seeks costs pursuantto 28 U S.C §§ 1920 and 2412(a)(2). Plainaff has prevailed
in this action and shall fecover costs pursuant to 28 U S C §§ 1920 and 2412(a)(2), Rule 534(d), and
Local Rules 16 1 and 16.4

0. Interest

Plamuff seeks pre-judgment interest on the restitution amount of $384,771.25 Granting of pre-
Jjudgment interest in these crrcumstances 15 a matter that lies within the Court’s sound discretion,
Whittaker v Whirtaher Corp, 639 F 2d 516, 533 (Oth Cir 1981) (allowmg discretion to grant pre-
Jjudgment mterest for damages under the Secunties Exchange Act of 1943) In considenng the equities

of this case, a pre-judgment mterest award 1s warranted,
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CONCLUSION
The Court GRANTS Plamfiff’s motion for entry of default judgment Defendants shall pay
restitution 1n the amount of $384,771.25 plus pre-judgment interest Defendants shall each pay a civil
penalty of $50,000 and be permanently enjowned from engaging in activity that viclates the Act.

Plamtiff shall recover costs

IT IS SO ORDERED.
DATED February <&, 2001

ALt O oo

DAVID O. CARTER
United States District Judge




