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from the one filed in reparations.173 At base, however, it appears that the same
type of retail off-exchange foreign currency trading was done by FX
Solutions.174

As the district court discussed, the Commodity Futures Modernization
Act of 2000 established the Commission’s limited jurisdiction over off-exchange
contracts for foreign currency.!’”S Though FCMs are generally exempt from
even that limited jurisdiction,176 unregistered FCMs177 are subject to certain,

specifically enumerated, substantive provisions of the Act.178 FX Solutions is a

173 For instance, Vargas writes that “The district judge granted FXCM the
motion holding that, in effect, principal to agent and vicarious liability, were
not among the sections of the Act applicable to foreign exchange transactions.”
Complaint at 15. He then notes that, unlike the federal court proceeding, his
allegations in reparations involve unauthorized trading. Id.

174 FX Solutions “is a professionally managed foreign currency trading firm and
Futures Commission Merchant.... It is on the other side of customers’ trades
and lays-off its positions on money center banks.” Answer at 1.

175 7 U.S.C. § 2(c)(1) (providing that with limited exceptions, “nothing in the Act
. . . governs or applies to an agreement, contract, or transaction in . . . foreign
currency’).

176 7 U.S.C. § 2¢(2)(B)(ii)(II).

177« [Clontracts . . . described in subparagraph (B) shall be subject to [certain
sections] . . . if they are entered into by a futures commission merchant . . .
that is not also an entity described in subparagraph (B)(ii)....” 7 U.S.C. §
2(c)(2)(C). That subparagraph includes “futures commission merchant|s]
registered under the Act.” 7 U.S.C. § 2¢(2)(B)(ii)(II). Thus, unregistered FCMs
are subject to the enumerated provisions, but registered FCMs are not.

178 7 U.S.C. § 2(c)(2)(C). Sections 4b and 4c(b) are the major substantive
sections listed. Section 4b prohibits fraudulent transactions and section 4c(b)
prohibits unauthorized options trading. 7 U.S.C. § 6b and 7 U.S.C. § 6¢(b).
Sections 6(c) and 6(d) are also included, but they are limited “to the extent that

(continued...)
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registered FCM.179 Thus, the Commission likely does not have jurisdiction over
FX Solutions with respect to the enumerated substantive provisions.

However, even if the Commission had jurisdiction over FX Solutioﬁs
under the substantive provisions, it would still lack jurisdiction to enforce them
in reparations. In addition to the substantive sections, Congress listed
procedural sections 6¢ (authorizing the Commission to sue in federal court),80
6d (authorizing states to sue in federal court on behalf of their residents),181
and 8a (authorizing the Commission to institute quasi-judicial statutory
disqualification proceedings).!82 Sections 14183 and 22184 — the sections that
provide for private rights of actions — are not among the procedural sections
listed.185 Assuming that Congress drafts With care (as of course we must), it

must have purposefully excluded those sections from the Commission’s

(...continued)

sections 6(c) and 6(d) prohibit manipulation of the market price of any
commodity, in interstate commerce, or for future delivery on or subject to the
rules of any market....” 7 U.S.C. § 2(c)(2)(C).

179 National Futures Association BASIC, http:/ /‘www.nfa.futures.org/ BasicNet.
180 7 U.S.C. § 13a-1.

181 7 U.S.C. § 13a-2.

1827 U.S.C. § 12a(1).

183 7 U.S.C. §18 (addressing reparations)

184 7 U.S.C. §25 (addressing private ‘suits brought in United States district
courts).

185 7 U.S.C. § 2(c)(2)(C).
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jurisdiction.186 Thus, under the Commodity Futures Modernization Act, the
Commission has no jurisdiction over private actions brought against registered
or unregistered FCMs trading foreign currency off-exchange.

Although the evidentiary record on this issue has not been developed, we
do know that Vargas brought a private action in reparations, against a
registered FCM, trading what appear to be off-exchange contracts for foreign
currency. If this is the case, then under either analysis - substantive or
procedural — the Commission lacks (and lacked on appeal) jurisdiction over FX
‘Solutions. This qualifies as yet another serious potential flaw with this case.
Parallel Proceedings

A parallel proceeding is one that is based on the same set of facts as a
proceeding pending in another court at the time the reparations complaint is

filed.187 Vargas admits that he filed here while his New York state court case

186 Russello v. United States, 464 U.S. 16, 23 (1983) (holding that “[w]here
Congress includes particular language in one section of a statute but omits it
in another section of the same Act, it is generally presumed that Congress acts
intentionally and purposely in the disparate inclusion or exclusion); New York
Currency Research Corp. v. Commodity Futures Trading Com'n, 180 F.3d 83, 90
(2d Cir. 1999) (holding that “[t]he fact that Congress uses different language in
defining violations in a statute indicates that Congress intentionally sought to
create distinct offenses.”). Cf. Grandview v. National Futures Association,
[1996-1998 Transfer Binder] Comm. Fut. L. Rep. (CCH) 126,996 at 44,809
(CFTC Mar. 18, 1997) (applying the basic principles of rule construction, which
is to start by interpreting the plain meaning of the rule).

187 The precise definition is:

- (1) An arbitration proceeding or civil court
proceeding, involving one or more of the respondents
as a party, which is pending at the time the

(continued...)
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was pending; his complaint says that “FX moved . . . to compel arbitration,

which is pending for decision.”188

Our rules clearly mandate that “The . . . Office of Proceedings shall
refuse to institute a . . . reparations complaint . . . in which there is a parallel
proceeding . . . and shall return the complaint to the complaining person.”189

Inexplicably, this was not done.
The rules also mandate that a complaint be dismissed without prejudice,
if notice of the parallel proceeding is received by the Administrative Law

Judge.190 We have such notice.!91 The New York state case based on the same

(...continued)

reparations complaint is filed and involves claims or
counterclaims that are based on the same set of facts
which serve as a basis for all of the claims in the
reparations complaint, and which . . .:

(i) Was commenced at the instance of the
complainant in reparations....

17 C.F.R. §12.24(a)(1)(j).
188 Complaint at 16.
189 17 C.F.R. §12.24(c)(1).

190 17 C.F.R. §12.24(c)(2). See Plank v. Chesapeake Investment Services, Inc.,
CFTC Docket No. 02-R066, 2004 WL 1632017 at *1, n.4. (CFTC July 22, 2004).

191 Response to Order at 1-3; Answer at 6-7; Complaint at 16. Vargas attempts
to confuse the issue. He writes that “...the civil procedure instituted before the
SCNY will not cause any effect on the decision of the present complaint, since
that court has lost jurisdiction over the case.” Response to Order at 2. This is
false. Perhaps in an attempt to be clever, he includes a footnote: “Or is
proximate to son loose [sic] jurisdiction.” Id. at 2 n.1. The fact remains that

(continued...)
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set of facts was commenced before Vargas filed in reparations and remains
active.192 Therefore, we dismiss this case without prejudice. There is no right
of appeal to the C»ommission.193
Order

| Pursuant to 17 C.F.R. §12.24(c)(2), (¢), we DISMISS the complaint
without prejudice. The parties have no right of appeal.19¢ However, for the

reasons set forth in this opinion, we urge the Commission to undertake sua

(...continued)

the state court currently retains jurisdiction. Even if the parties proceed with
arbitration proceedings, the court might retain its Jjurisdiction for the purpose
of enforcing any award. And regardless, arbitration also constitutes a parallel
proceeding, again preventing access to reparations. 17 C.F.R. §12.24(a)(1).

192 See supra nn.36-43 and accompanying text. The online docket for the state
court says that the case remains active. The index number is 601854-2005; it
may be used in the following link to access the state court’s online docket:
http:/ /iapps.courts.state.ny.us/webcivil/ FCASDocumentSearch?county_code=
dexM_PLUS_oja64Q6YhAUT_PLUS_CxA%3D%3D&,txtlndexNo=W_PLUS_DnO
%2the4OXDaKVRHJJAW%3D%3D&showMenu=no&isPreRji=undeﬁned.

193 17 C.F.R. §12.24(f). See Plank, 2004 WL 1632017 at *1-2, n.4.

194 17 C.F.R. §12.24(f). See Plank, 2004 WL 1632017 at *1-2, n.4.
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Sponte review!95 of its decision waiving the bond requirement in this case, 196

IT IS SO ORDERED.

On this 1st day of June, 2009

P ¢. Ao

Bruce C. Levine
Administrative Law Judge

19517 C.F.R. §12.403(a).

196 Vargas, [Current Transfer Binder] 131,319 at 62,671.




