























October IBEX.!  [See page 4 of Joint Answer; page 1 of Sarwark’s factual description to
Complaint; Sarwark’s Oct. 16, 2006 e-mail to Burns; page 2 of Tanzar’s Jan. 5, 2007 letter to
Sarwark; account statements dated Sep. 15, 18, 19 and 20; and Gaspich’s testimony at pages
58-61of hearing transcript. ]

9. Over the weekend, Burns advised Sarwark that the reporting delays had been
complicating his momentum trading strategy with the Spanish and Italian index futures, and they
discussed closing the account and switching brokers, but decided to defer that decision until
after Burns spoke to Bohm on Monday the 18™. [See Sarwark’s testimony at pages 31-32, and
Burns’ testimony at page 17, of hearing transcript. ]

10. On Monday September 18, Burns called Bohm, who has no specific recollection of
the conversation. Burns would report to Sarwark that he had complained to Bohm about the
delayed fill reports on the Madrid and Milan index trades. He also told Sarwérk that he had
informed Bohm that he wanted to close out all of his positions, and had identified each of the
positions that he wanted liquidated: “Max described his positions and told Chuck how many
futures lots to either buy or sell in order to be flat.” [Sarwark’s Nov. 13, 2006 e-mail to Man
Financial.] Burns has neither offered any more description of what he said, nor offered any
description of what Bohm specifically said, during this conversation. Contrary to Burns’ report
to Sarwark, the orders on September 18" were placed by him, not by Bohm, via his electronic
platform. Also, not all positions were liquidated: at the close, the account was still short the
same October IBEX that had been opened on Friday September 15.> Moreover, Burns opened a

new S&P/MIB trade. In any event, after this conversation Sarwark and Burns decided to

' On the 15™, Burns also day-traded one December silver, closed out a short September S&P/MIB, closed out a long
September IBEX, closed out one short October IBEX that had been opened on the 14th, and day-traded one October
IBEX.

% On Monday the 18", Burns did close out two IPE petroleum trades. On Thursday the 21%, Burns would close out
the short October IBEX that had been opened on Friday the 15",



continue trading with Man Financial. Sarwark’s testimony indicates that this decision was based
less on anything that Bohm might have said than Burns’ belief that his strategy could still be
successful. [See page 5 of Answer; Sarwark’s factual summary to Complaint;3 confirmation
statements dated Sep. 18, 19, 20, 21, 22 and 25; Burns’ Oct. 6, 2006 e-mail to Sarwark;
Tanzer’s July 25, 2007 letter to Sarwark; and Sarwark’s testimony at pages 31-32, Burns’
testimony at pages 17-19, and Bohm’s testimony at pages 65-66, and 68-70, of hearing
transcript. |

11. Sarwark does not dispute respondents’ assertion that, after September 18, the missing
trade was briefly profitable before it tanked.

Meanwhile, for the next three weeks, Burns continued to actively buy and sell various
contracts, including the IBEX and S&P/MIB indices. Burns bought and sold the October IBEX
on September 21, 22, 25, 28 and 29. For all of these trades, the fill report was delayed. In
addition, one particular October IBEX trade — open from September 22 to 29, and which was
confusingly reported after various cancellations and reversals as being alternatingly bought or
sold at 12440 — became the focus of Burns’ efforts to reconcile his IBEX orders and fills.
[Account statements dated September 19, 20, 21, 25, 27, 28 and 29, and October 2; and Burns’
testimony at pages 18-19, and Sarwark’s testimony at pages 31-32, of hearing transcript.]

Near the end of this three-week stretch, Burns advised Sarwark that he was still having a
hard time reconciling his orders with the fill reports:

As of the 19th’s statement, I'm long 2 IBEX at 12281. That is correct. From there
on, it all goes a bit [haywire].

[Burns’ Oct. 6, 2006 e-mail to Sarwark.]

* In his complaint, Sarwark mistakenly described the conversation as taking place on the 15™.
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Around the same time, Burns had an unsatisfactory conversation with Shaw and Bohm
about these problems. Sarwark asserts that he complained multiple times to Man Financial about
the delayed fill reports, but did not specify when, to whom he spoke, or what exactly was said.
[Sarwark’s Nov. 13, 2006 letter to Man Financial; and Sarwark’s testimony at pages 36-37 of
hearing transcript. |

12. On Tuesday October 10, Burns closed out what he believed were the remaining open
positions in the account: one December S&P/MIB and one October IBEX. [See account
statements dated October 5 and 12.]

13. On Friday October 13, Man Financial assigned the missing short October IBEX
trade to Sarwark’s account, at a fill price of 12338. Man Financial e-mailed Sarwark and Burns
to call Bohm. In a conference call that included Ripes and Shaw, Bohm informed Sarwark about
the key punch error. That day, the October IBEX closed at 13451, which left Sarwark’s newly
found contract down $11,135.

On Monday October 16, the short October IBEX was covered at 13447, for a loss of
$11,090. This last trade in the account, as with all the other IBEX trades, would be reported two
days later, on October 18. [See account statements dated October 13 and 18; and Burns’
testimony at page 33, Sarwark’s testimony at pages 21-23, and Bohm’s testimony at pages 67-

68, of hearing transcript.]

Conclusions

Sarwark maintained a discount, non-discretionary account, and his agent Burns, made
independent trading decisions. Thus, it was Burns’ responsibility to know the status of his
orders. Conversely, it was Man Financial’s responsibility to execute and report orders in a

diligent manner. Burns’ ability to track the disputed IBEX trade was understandably
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complicated when fill reports from Madrid were repeatedly delayed, and further complicated by
Man Financial’s keypunch error. Similarly, Man Financial’s ability to promptly discover its
keypunch error was inadvertently impeded when Burns neither mentioned the missing order nor
asked for help reconstructing his orders going back to Friday September 15.

Notwithstanding the key punch error, Man Financial did timely fill Burns’ sell stop order,
timely inform Burns that the sell stop order was too late to cancel, and timely confirm the fill.
Thus, Burns had received sufficient information to conclude that that the disputed order had been
filled, and when it was not reported on his net positions screen, he had sufficient information to
suspect that it had not been properly assigned to Sarwark’s account. However, when Burns
called Bohm, he focused on his frustration with the persistently delayed fill reports, but did not
tell Bohm about the missing order, did not tell Bohm that he may have actually lost track of his
orders, and did not otherwise ask Bohm for help in reconstructing his orders and trades.

Burns may well have expressed a general intention to stahd down for a brief unspecified
time to allow the fill reports on the IBEX trades to catch up. However, the record does not
support a conclusion that Burns specifically instructed Bohm to close all positions, let alone put
Bohm on notice of the need to conduct an audit of his IBEX orders: one, Bohm was not
authorized to take and to place orders; two, the orders that day were placed via Burns’ electronic
trading platform; and three, that day Burns opened a new Milan index position and left open a
short IBEX position, and in the following days continued trading IBEX and other contracts
without complaining about the non-liquidation of that particular short IBEX position. In these
circumstances, Burns’ complaint about the late IBEX fill reports cannot be conflated into a
request for Man Financial to conduct an audit of Burns’ IBEX orders which presumably would

have discovered the misplaced short October IBEX before it became unprofitable. See Avis v.
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Shearson Hayden Stone, Inc., Comm. Fut. L. Rep. 21,379, at 25,831 n.8 (CFTC 1982) (A
customer must make known to broker that he intends to rely on the broker to perform a special
duty).

Although Sarwark can justifiably claim to have been aggravated by Man Financial’s four-
week delay in discovering its keypunch error, he cannot claim to have reasonably relied to his
detriment on Man Financial’s error or its delayed discovery and disclosure of the error. This is
not a case where the broker recklessly or intentionally failed to disclose a material fact that was
within its exclusive control. See, e.g., Lee v. Lind-Waldock & Co., Comm. Fut. L. Rep.

928,173, at 50,159-50,160 (CFTC 2000); and Precision Ratios, Inc., and Millenium Trust Co. v.
Man Financial, Inc., Comm. Fut. L. Rep. § 29,646, at 55,794-55,795 (Initial Decision December
11, 2003), summarily affirmed (CFTC July 23, 2004) (A customer’s reliance on a reckless
omission of a material fact was reasonable when the fact was within the exclusive possession and
control of the broker). Rather, here, Man Financial’s account statements highlighted the
possibility of reporting errors by asking the customer to contact Man Financial about any error or
discrepancies, and Sarwark and Burns had, in fact, previously detected and reported a similar
key-punch error. More importantly, Man Financial had provided sufficiently accurate and timely
information about the status of the sell stop order for Sarwark’s agent Burns to realize that the
order probably had been quickly filled and then incorrectly assigned to another account. Thus, it

is Sarwark, not Man Financial and Bohm, who is responsible for his loss.

13



ORDER
Complainant has failed to establish any violations causing damages. Accordingly, the

complaint is dismissed.

Dated May 12,

Philip M€Guire,
Judgment Officer

14



