




















Conclusions
Jurisdiction

FXCM asserts two principal reasons why the Commission’s reparations forum is not
open to claims arising from retail forex trades: one, that the forex contracts are spot contracts,
not futures contracts, and thus not subject to the Commodity Exchange Act; and two, that, even
if they are futures contracts, they are not subject to the Commission’s reparations jurisdiction,
because Congress has not specified the statutory provision governing reparations aptions as one
of the provisions in the Act that applies to forex transactions.

FXCM’s aséertion that the forex contracts in question are spot contracts, not futures
contracts, runs counter to the Commission’s view of the law.* The forex contracts here exhibit
what the Commission has considered to be essential characteristics of futures contracts. The
contracts involve the purchase and sale of foreign currency for future delivery. The price is
determined at the time that the parties enter into the contract. The customer primarily uses the
forex contracts to speculate on fluctuations in the value of currencies. In this connection, the
forex contracts permit customers to roll-qver trades, to close positions through offset, and to
trade on margin; and delivery of the underlying currencies is not anticipated. Thus, the forex |
contracts here are not spot contracts, but rather are futures contracts subject to the Commodity
Exchange Act.

FXCM asserts that the forex contracts here are exempt under Section 2(c) of the

Commodity Exchange Act, because Section 2(c) does not specifically include Section 14 of the

* See Dubois v. Alaron Trading Corporation, Com. Fut. L. Rep (CCH) 28,406, at 51,026-51,028 (CFTC 2000) (forex
contract, with characteristics similar to the contract at issue here, was a futures contract). The U.S. Court of Appeals for
the Seventh Circuit has rejected the Commission’s interpretation of the law regarding its jurisdiction over retail forex.
CFTC v. Zelener, 373 F.3d 861, rehearing and rehearing en banc denied, 387 F.3d 624 (7" Cir. 2004). However, while
Zelener remains the law in the Seventh Circuit, and has been followed by a number of other courts, it does not control in
this case, where any eventual appeal will properly be to the U.S. Court of Appeals for the District of Columbia. Dubois,
id., fn. 16, at 51,026-51,027. The U.S. Court of Appeals for the District of Columbia has not addressed the
Commission’s jurisdiction over retail forex. Therefore the Commission’s interpretation of the law controls in this case.



Act in the list of statutory authorities applicable to retail foreign currency transactions. Section
2(c), passed by Congress in 2000 to protect the investing public in the face of burgeoning fraud
in the lightly regulated retail forex market, purports to clarify the Commission’s jurisdiction over
retail forex contracts. Section 2(c) specifies that the principal anti-fraud and anti-manipulation
authorities in the Act that apply to exchange-traded futures and options contracts also apply to .‘
legal off-exchange retail foreign currency transactions. Specifically, Section 2(c)(1) provides, in
pertinent part, that: “Except as provided in paragraph (2), nothing in this Act . . . governs or
apples to an agreement, pontract, or transaction in . . . foreign currency.” Paragraph (2) of
Section 2(c), in turn, states that forex contracts are subject fo Sections 4b, 4¢(b), 6(c), 6(d)m 6c,
6d, and 8(a). Thus, Section 2(c)(2) does not expressly include in the list of statutory authorities
applicable to retail forex transactions Section 14 of the Act, which authorizes the reparations
forum and establishes reparations jurisdiction over individuals and firms registered with the
Commission, such as FXCM.

FXCM argues that Section 2(c) should be read to preclude reparations claims arising
from retail forex transactions. However, FXCM’s suggested interpretation runs counter to the
rule of statutory construction that a general grant of statutory authority should not negate the
specific, express language of a provision elsewhere in the same statute. In other words,
jurisdictional provisions need not cross-reference each and every procedural, remedial and
definitional provision in an organic statute that is necessarily incident to the exercise of conferred
jurisdiction.

Section 14 of the Act is one such procedural provision, intended to protect the retail
public by establishing a specialized dispute resolution forum with jurisdiction over registrants.

Section 14 provides that “any person” may seek redress -- i.e., file a reparations complaint -- for



a violation of the Act or of any Commission rule or order, “by any person who is registered
under this Act.” FXCM’s suggested interpretation would result in one provision -- which
Congress intended to protect the retail public by an exiaress grant of jurisdiction -- barring the
retail public from access to a dispute resolution forum statutorily conferred by another provision,
which Congress similarly intended to protect the retail public. This would render the express
language of Section 14 meaningless with regard to a significant subset of retail transactions
offered by registrants, a result not in accord with the rules of statutory construction. Therefore,

claims arising from retail forex transactions are cognizable in reparations.

Deceptive website
Dickten has established that FXCM’s website misrepresented and omitted various
material facts. FXCM’s claim that customer funds were “s‘afe” because FXCM was “regulated”
distorted the fact that forex dealers are lightly regulated. Thus, the funds of forex customers are
‘not legally required to be subject to segregation and may be subject to claims by the creditors of
a forex dealer. FXCM’s guarantee that trading was slippage-free was deceptive because forex
dealers such as FXCM have not proven the capability, during inevitable volatile market
conditions, to consistently fill stop and limit orders at or near the stop or limit price. More
importantly, FXCM’s website did not clearly disclose the conflict that arose from the fact that
FXCM made money on the mark-up or pip-spread on trades, and did not clearly disclose the size
of the mark-up or its detrimental effect on profitability. Finally, the disclosures in FXCM’s
account-opening package were sufficiently weak and misleading that they failed to correct the
website deceptions. FXCM’s disclosures similarly failed to cure the misleading nature of the
trading contest, which distorted the relative risks and rewards of tradihg forex with FXCM,

because the contest featured narrower bid-ask spreads than those imposed by FXCM. The
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recklessness of FXCM’s various misrepresentations and omissions was underscored by their
blatantly baseless and deceptive nature.

Dickten has shown that he reasonably relied on the deceptive disclosures in deciding to
open the personal account, and that these deceptive disclosures played a substantial role in
Dickten’s decision to 0pen the personal account and to make the initial series of deposits.
However, after the December forced liquidations, Dickten Had experienced over five months of
mostly losing trades, a declining account balance, and a growing dissatisfaction with the advice
that was provided by FXCM. In the absence of any lulling or prompting conduct by FXCM
agents, Dickten has failed to show that -- after FXCM had failed to provide what he considered
to be a satisfactory explanation for the forced liquidations in December -- he could have
continued reasonably relying on the initial deceptions. Thus, the proper measure of damages is
based on the losses that Dickten has realized after he received the last communication from

FXCM that failed to resolve the forced liquidations to his satisfaction: $2,425.

ORDER
Robert B. Dickten has established by a preponderance of the evidence: that Forex
Capital Markets, LLC, d/b/a FXCM, and unregistered agents of FXCM, violated Section
4(a)(2)(C)(i) of the Commodity Exchange Act; that FXCM is liable for the violations of its
agents pursuant to Section 2(a)(1)(B) of the Act; and that these violations proximately caused
$2,425 in damages. Accordingly, Forex Capital Markets, LLC, d/b/a FXCM is ordered to pay to
Robert Dickten reparations of $2,425, plus interest on that amount at 0.43% compounded

annually from July 11, 2005, to the date of payment, plus $125 in costs for the filing fee. This
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total award — that is, the damages, interest plus costs — shall be reduced by the $311 in attorneY’s
fees awarded to FXCM, for costs incurred in compelling Dickten’s discovery replies.:
Dickten and Huaching have failed to proVe by a preponderance of the evidence any of the

remaining alleged violations. Accordingly, Huaching’s complaint is dismissed.

Dated February 3,2009.

Philip V. McGuire,
Judgment Officer
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